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PROBATE  COURT. 

JURISDICTION,  POWERS,  DUTIES,  ETC, 

CoiiBtitiitional  proTifioiu.  Eleetioa.  Ttm  of  ofllM  tf 
probate  judge.  There  shall  be  established  in  each 
county,  a  probate  court,  which  shall  lie  a  court  of 
record,  open  at  all  times,  and  hoMen  by  one  judse, 
elected  by  the  voters  of  the  county,  who  shall  hold  his 
office  for  the  term  of  three  years,  and  shall  receive 
such  compensation,  payable  out  of  the  countv  tn^as- 
ury,  or  by  fees,  or  both,  as  shall  be  provided  l>y  law. 
[Const.  Art.  IV,  ?  7.] 

While  probate  judge  he  can  not  bold  any  other  office.    $  IS 

R.  S. 

Jurisdiction,  generally.  The  probate  court  shall  have 
jurisdiction  in  probate  and  testamentary  matters, 
the  appointment  of  administrators  and  guardians,  Uie 
settlement  of  the  accounts  of  executors,  administra- 
tors, and  guardian^>>and  such  jurisdiction,  in  habeas 
corpus^  the  issuing  oT  marriage  licenses,  and  for  the 
sale  of  land  bv  executors,  administrators,  and  guard- 
ians, and  such  other  jurisdiction,  in  any  county  or 
counties,  as  may  be  provided  by  law.  [Const.  Art. 
IV,  §8.] 

Transfer  of  business  to.  The  probate  courts  provided 
for  in  this  constitution,  as  to  all  matters  within  the 
jurisdiction  conferred  upon  said  courts,  shall  be  the 
successors  in  the  several  counties,  of  the  present 
courts  of  common  pleas ;  and  the  records,  files,  and 
papers,  business  and  proceedings  appertaining  to  said 
jurisdiction,  shall  be  transferred  to  said  courts  of  pro- 
bate, and  be  there  proceeded  in,  according  to  law. 
[Const.  Sched.  §  14.] 

J  623.  Where  probate  court  held,  bow  famished,  etc. 
There  is  established  in  each  county  of  this  state  a 
probate  court,  which  shall  be  held  at  the  county  seat, 
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in  an  office  in  which  shall  be  deposited  and  safely- 
kept  by  the  judge  of  the  court  all  books,  records  and 
Eapers  pertaining  to  the  court;  and  such  office  shall 
e  furnished  by  the  county  commissioners,  and  pro- 
vided with  suitable  cases  for  the  safe  keeping  and 
preservation  of  the  books  and  papers  of  the  court,  and 
also  with  such  blank-books,  blanks,  and  stationery 
as  are  required  by  the  judge  in  the  discharge  of  his 
official  duties,    [bl  v.  167,  §1 ;  64  v.  72,  §  13.] 

^624.  Exclusive  jurisdiotion.  The  probate  court 
shall  have  exclusive  jurisdiction,  except  as  herein- 
after provided : 

1.  To  take  the  proof  of  wills,  and  to  admit  to 
recori  authenticated  copies  of  wills  executed,  proved, 
and  allowed  in  the  courts  of  any  other  state,  territory, 
or  country;  and  in  case  of  the  sickness  or  unavoidable 
absence  of  the  probate  judge,  any  of  the  judges  of  the 
court  of  common  pleas  may  take  proof  of  wills  and 
approve  any  bonds  to  be  given,  but  the  record  of 
such  acts  shall  be  preserved  in  the  usual  records  of 
the  probate  court. 

2.  To  grant  and  revoke  letters  testamentary  and  of 
administration. 

3.  To  direct  and  control  the  conduct  and  to  settle 
the  accounts  of  executors  and  administrators,  and  to 
order  the  distribution  of  estates. 

4.  To  appoint  and  remove  guardians,  to  direct  and 
control  their  conduct,  and  to  settle  their  accounts. 

5.  To  grant  marriage  licenses,  and  licenses  to  min- 
isters of  the  gospel  to  solemnize  marriages. 

6.  To  make  inquests  respecting  lunatics,  insane 
persons,  idiots,  and  deaf  and  dumb  persons,  subject 
by  law  to  guardianship. 

7.  To  make  inquests  of  the  amount  of  compensa- 
tion to  be  made  to  the  owners  of  real  estate  when 
appropriated  by  any  corporation  legally  authorized  to 
make  such  appropriation. 

8.  To  try  contests  of  the  election  of  justices  of  the 
peace. 

9.  To  qualify  assignees  and  appoint  and  qualify 
trustees  and  commissioners  of  insolvent  debtors,  con- 
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trol  their  conduct,  and  settle  their  accounts.    [52  t. 

103,  §  2 ;  75  V.  SS6,'eth  '^''•] 
See  constitntional  piv vision*,  tupra. 

1.  <^  3913-5993. 

2.  ^  5aW-6022. 

3.  ^h  t5«r23,  et  seq. 

4.  <yUi>4-6334; 

5.  ^S  6384-6391. 

6.  ^'S7ir2-7I4.  738-749. 

7.  $>  &414-<>453. 

8.  $^  572-578. 

9.  oi\  6335-6383. 

§  525.    Concurrent  jnrisdietion.     The  probate  court 

shall  liave  concurrent  juriiwliction: 

1.  In  the  sale  of  lands  on  iH'tition  by  cxecutoru, 
administrators  and  ^uardianS)  and  the  abHit^nuient  of 
dower  in  such  cases  of  sale. 

2.  In  the  completion  of  real  contracts  on  petition 
of  executors  and  administrators. 

3.  In  allowing  and  issuing  writs  of  h(il)ea$  rorpun, 
and  determining  the  validity  of  the  caption  an<l  de- 
tention of  the  persons  brought  before  them  on  sui  h 
writs. 

4.  Of  all  misdemeanors  in  the  counties  specified 
in  'i  0-154.     [75  v.  9,  ^  8;  75  v.  900,  g  1.] 

1.  $'S  ()136-6174. 

2.  $y  58 '0-58<'2.    Code  of  civil   proceihire. 

3.  ^'^r)72(5-5753.    Code  of  civil  procedure. 

§  526.  Probate  judges  may  administer  oaths,  take  acH 
knowledgments  and  depositions.  Probate  judges  may 
administer  oaths  in  all  cases  where  oaths  are  author- 
ized by  law,  take  the  acknowledgment  of-  deeds, 
mortgages,  and  other  instruments  of  writing  required 
by  law  to  b"  acknowledged,  and  take  depositiouH  in  all 
cases  where  the  same  are  authorized  to  be  f-aken  by 
the  laws  of  this  state.     [51  v.  167,  ?  4  ] 

A  refer<  nee  can  not  be  orde'*e<l  bj'  a  probate  court  unless  by 
consent  of  the  parties  to  the  reference  and  the  refeie<  s.    ^  r»:J16. 

§  527.  Jurisdiction  ezclnsive  of  that  of  any  other  pro- 
bate court.  The  jurisdiction  acquired  by  any  probate 
court  over  a  matter  or  proceeding,  is  exclusive  of  that 
of  any  other  probate  court,  except  where  otherwise 
provided  by  law.     [51  v.  107,  ^5.] 

§  528.  Books  to  be  kept  by  probate  court.  The  fol- 
lowmg  books  shall  be  kept  by  the  probate  court,  and 
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blank  books  for  the  purpose  shall  be  procured  by  the 
county  commissioners  on  the  order  of  the  probate 
judge,  at  the  «-xpense  of  the  county : 

1.  A  criminal  record,  in  which  shall  be  made  a 
fair  and  accurate  entry  of  all  criminal  actions  insti- 
tuted in  the  court,  with  the  proceedings  had  therein. 

2.  An  administration  docket,  showing  the  grant  of 
letters  of  administration  or  letters  testamentary,  the 
name  of  the  decedent,  the  amount  of  bond  and  names 
of  sureties  therein,  and  containing  a  minute  of  the 
time  of  filing  every  paper,  and  brief  note  of  every 
order  or  proceeding  relating  to  the  estate,  with  refer- 
ence to  the  journal  or  record  in  which  the  order  or 
proceeding  is  found. 

3.  A  guardians*  docket,  showing  the  name  of  each 
ward  (and  if  an  infant,  his  age,  and  the  name  of  his 
father),  the  amount  of  bond  and  names  of  sureties 
therein,  and  a  minute  of  papers,  orders,  and  proceed- 
ings as  in  preceding  clause. 

4.  A  civil  docket,  in  which  shall  be  noted  the 
names  of  parties  to  all  actions  and  proceedings ;  it 
shall  also  contain  a  minute  of  the  time  of  the  com- 
mencement of  such  actions  and  proceedings,  and 
£ling  the  papers  relating  thereto,  and  also  a  brief 
note  of  all  orders  made  in  such  action,  proceeding,  or 
matter,  and  the  time  of  entering  the  same. 

5.  A  journal,  in  which  shall  be  kept  minutes  of  all 
official  business  transacted  in  the  probate  court,  or  by 
the  probate  judge,  in  all  civil  actions  and  proceed- 
ings. 

6.  A  record  of  wills,  in  which  shall  be  recorded  all 
wills  proved  in  such  court,  with  a  certificate  of  the 
probate  thereof,  and  all  wills  proved  elsewhere,  with 
the  certificate  of  probate,  authenticated  copies  of 
which  have  been  admitted  to  record  by  the  court. 

7.  A  final  record,  which  shall  contain  a  complete 
record  in  each  cause  or  matter  of  all  petitions, 
;answers,  demurrers,  motions,  returns,  reports,  ver- 
dicts, awards,  orders,  and  judgments;  which  record 
shall  be  made  up  and  completed  within  ninety  days 
after  the  final  order  or  judgment  has  been  made  m 
any  of'the  matters  aforesaid;  and  he  shall  also,  with- 
in thirty  days  after  the  return  of  same,  record  all 
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iflVentOfteSi  8al6  bi1l0,  and  allowances  to  widows,  in  « 
book  provided  for  that  purpose. 

8.  A  record  of  accounts,  which  shall  contain  an 
entry  of  the  appointment  of  executors,  administra* 
tors,  and  guardians,  and  all  partial  and  final  accounts 
of  the  same,  and  the  orders  and  proceedings  of  the 
courts  thereon,  within  sixty  days  after  the  filing  and 
approval  thereof. 

9.  An  execution  docket,  in  which  shall  be  entered 
a  memorandum  of  all  executions  issued  by  the  pro- 
bate judge,  both  in  civil  and  criminal  cases,  stating 
the  names  of  the  parties,  the  name  of  the  person  to 
whom  delivered,  and  his  return  thereon:  It  shall 
also  contain  the  date  of  issuing  the  execution,  and 
the  amount  ordered  to  be  collected,  stating  the  costs 
separately  from  the  fine  or  damages,  and  the  pay- 
ments thereon,  and  the  satisfaction  thereof,  when  the 
same  is  satisfied. 

10.  A  marriage  record,  in  which  shall  be  entered 
all  licenses  issued,  the  names  of  the  parties  to  whom, 
the  name  of  the  person  or  persons  applying  for  the 
same,  with  a  brief  statement  of  any  facts  sworn  to  by 
such  person,  and  the  return  of  the  person  solemnly 
ing  the  marriage. 

11.  A  record  of  bonds,  in  which  shall  be  recorded 
all  bonds  of  executors,  administrators,  guardians, 
trustees,  and  assignees  which  have  been  taken  and 
approved  by  him. 

12.  A  naturalization  record,  in  which  shall  be  en- 
tered the  declaration  of  intention  of  the  person  seek- 
ing to  be  naturalized,  the  oath  of  the  person  natural- 
ized, and  the  affidavit  or  oath  of  witnesses  who  may 
testify  in  his  behalf,  in  which  affidavit  shall  be  stated 
the  place  of  residence  of  such  witnesses.  To  each  of 
these  books  shall  be  attached  an  index,  securely 
bound  in  the  volume,  which  shall  at  all  times  be  kept 
up  with  the  entries  therein,  and  refer  to  such  entries 
alphabetically,  by  the  names  of  the  parties  or  persons 
in  which  it  is  originally  entered,  indicating  the  page 
of  the  book  where  the  entry  is  made.  [51  v.  167,  f  12; 
38  V.  146,  ?  244;  75  V.  9.] 

^  6S8a.  Lost  or  destroyed  Beoords.  How  restored. 
Whenever  the  records,  dockets,  journals,  and  files,  or 
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any  part  thereof,  of  any  probate  court,  have  been  lost 
or  destroyed  by  fire,  riot,  or  civil  commotion,  the 
probate  court  may,  of  its  own  motion,  or  upon  the  ap- 
plication of  any  party  interorted  therein,  order  the 
restoration  of  the  record  of  every  lost  or  destroyed 
will,  and  probate  thereof,  from  the  original  or  a  certi- 
fied copy  of  such  will  and  probate,  and  all  lost  or  de- 
stroyed* administration  dockets,  guardian  dockets, 
trustee  dockets,  journals  of  said  court,  records  of 
bonds,  and  docACts  of  assignments  and  trustees  under 
the  insolvent  laws  of  the  state;  and  said  probate  court 
may  upon  the  application  of  anv  party. interested, 
and  upon  notice  to  parties  interested  therein,  order 
the  restoration  of  any  other  record  of  any  proceeding 
or  document  required  by  law  to  be  recorded  or  filed, 
(except  a  will  and  probate  thereof),  and  for  such  i)ur- 
pose  whan  a  complete  copy  of  such  record  can  not  be 
obtained,  the  substance  and  effect  of  such  lost  rec- 
ord material  to  the  preservation  of  the  rights  of  the 
parties  affected  thereby  may  be  ordered  to  be  substi- 
tuted for  such  lost  or  destroyed  record.  And  for  the 
purpose  herein  provided  the  probate  court  may  issue 
a  citation  to  any  party  to  appear  before  the  court  and 
to  produce  any  document  or  paper  in  his  possession 
and  give  evidence  relating  to  said  lost  record.  [81  v. 
161.] 

Application,  for  restoration  of  record  of  naturalization. 

Probate  Cotkt County. 

In  re-application  of  A .  B.  for  the  restoration  of  the  record  of  his 

natur;ili/ation  as  a  citizen  of  the  United  Stated. 
To  the  Hon. Probate  Judge  of  aaid  ('ounty: 

The  un(iersigncd  repre^enta  that  he  is  a  native  of affed 

about years;  that  he  emigrated  from on  the any 

of 18—,  and   arrived   at on    the day  of 18 — ; 

that  on  or  about  the day  of 188— he  made  his  declara- 
tion of  iuteotion  to  become  a  citizen  of  the  United  States  of 
America,  and  took  the  oath  prescribed  by  act  of  Congress,   in 

the  probate  court  of County,  Ohio,  and  received  a  certified 

copy  of  said  declaration  which-^ that  on  or  about  the 

day  of 18— he  was  naturalized  iu  the  probate  court  of 

County,  Ohio^  and  received  a  certified  conv  of  said 
naturalization,  which,— that  the  record  of  said  *  n -turaliza- 
tion  (a  substituted  copy  of  which  is  hereunto  attached 
maiked  exhibit  A.)  was  destroyed  by  fire  in  the  burning  of  the 
Court  House  March  29,  1884,  and  he  asks  that  said  record  be 
restored  by  onler  of  the  court. 

State  of  Ohio County,  a«.    A.  B.  the  applicant  being  first 
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duly  sworn  on. oath  says  that  he  believes  the  faets  stated  in  his 
foregoing  application  are  true.  A.  B. 

bworn  to  before  me  and  signed  in  my  prresence  this day 

of 18&— 

UNiTtED  States  op  Ambrica.j 
Sf  a'te  of  Ohio County,  Probate  Court.  \ 

Be  it  rememl)ei*ed  that  at  a  session  of  the  probata  court 

within  and  for  said  county,  held  at  the  court  house  in on 

the -day  of in  tlie  year  of  our  I  -ord  one  thousand  eight 

hundred  and b*'f«»re  the  Hon. sole  judge  of  said  court, 

pei-sonally  came  A.  B.,  a  native  of— and  produced  a  certifi- 
cate under  seal,  that  on  tlie dny  of A.  D.  18 — he  de- 

clai'ed  his  intention  to  l>ecome  a  citizen  of  the  United  States  of 

America  before  the Mgreeably  to  Act  of  Congress  in  such 

case  made  and  provided,  and  pi'oveil  fajs  residence  and  charac- 
ter by  the  oath  of and  being  admitted  to  citizenship  by 

this  court,  took  the  oath  lo  support  the  C(mstitution  of  the  Uni- 
ted States  of  America,  and  that  he  then  did  absolutelv  and  en- 
tirely forever  renounce  and  abjure  allegiance  and  fidelity  to 
eveiy  foreign  prince,  potentate,  state  or  sovereignty  whatso- 
ever, and  paiticularly  to  the . 

This  is  thiiefore  to  certify  that  the  said  A.  B.  has  complied 
with  the  laws  of  the  United  sstates  in  such  case  made  and  pro- 
vided, and  is  therefore  admitted  a  citizen  of  the  United  States. 

In  testimony   whereof.  I piobate  judge  and  ex  oXficio 

cleric  o '  said  court,  liave  hereunto  set  my  hand,  and  affixe(l  the 

seal  of  the  said  court  at tliis dav  of A.  D.  18 — 

probate  judge  and  ex  ojjficio  clerk. 

i  628^.  Judge  to  make  rules  as  to  testimony  and  ap- 
point commissioner.  To  enable  the  court  to  make  such 
restoration  of  such  lost  record,  the  judge  of  the 
probate  c  jurt  may  make  such  rules  and  regulations 
governing  the  proceedings  for  taking  testimony  and 
ascertaining  the  facts  with  reference  to  the  restor- 
ation of  such  lost  or  destroyed  records  as  he  may 
deem  necessary  for  that  purpose,  and  if  such  records 
are  lost  by  fire,  riot  or  civil  commotion,  may  appoint 
a  commissioner  to  take  testimony  and  report  the 
same  and  his  findings  thereon,  in  matters  of  restor- 
ation of  such  lost  records,  before  whom  all  such  evi- 
dence shall  be  taken,  unless  upon  the  application  of 
the  parties  a  reference  shall  be  ordered  to  a  special 
master  commissioner,  in  which  case  the  costs  of  refer- 
ence shall  be  paid  by  the  parties.  And  such  com- 
missioner appointed  by  the  court  shall  be  paid  a  sal- 
ary of  twenty-five  hundred  dollars  per  annum  and 
hold  his  office  for  one  year  from  the  date  of  his  ap- 
pointment,    [81  V.  162.] 

Referttnne  —Ji  Title.]  On  motion  and  for  good  cause  shown 
«w  application  in  the  above  cause  la  referred  to vrho  u 
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hereby  appointed  commissioner  for  the  purpose  of  taking  testi- 
mony tnei'eiD  and  to  report  his  findings  to  this  court. 

jFindinff.—lTitls.]    To  the    Hon. judge  of  the  probate 

court  of County,  Ohio.    The  aforesaid  application  having 

been  referred  to  me  for  iiearing  and  report,  I  examined  on  oath 
A.  B.  whose  testimony  is  herewith  filed,  and  being  fully  ad- 
vised, I  find  and  report  as  follows : 

1.  I  find  tliat  the  application  was  filed  according  to   law. 

2.  I  find  that  A.  B.  was  duly  naturalized  according  to  law 

on  the day  of  ■       1ft— in  tlie  probate  court  of —county, 

wiiereof  he  received  a  certified  copy  wliich  he  has  lost. 

3.  I  find  that  the  record  thei'eof  was  destroyed  by  fire  in  the 
burning  of  the  court  house,  Mui'ch  29, 1884,  and  I  further  find 
that  said  record  ought  to  be  restored  as  prayed  for  in  said  ap- 
plication.   All  of  wiiich  is  i-espectfuUy  submitted. 

188—  Commissioner. 

Final  entry. —[Title.]  The  above  mentioned  application 
coming  on  to  be  heard  on  the  motion  to  confirm  the  findings 
an«l  report  of  the  commissioner  of  the  pix)bate  court  hereto- 
foi*e  filed,  and  the  coui*t  having  examined  said  application  and 
the  findings  ;ind  report  aforesaid,  and  being  fully  advised,  ap- 
proves said  findings  and  report,  and  ordei*s  that  said  record  toe, 
and  the  same  is  hereby  restored  as  prayed  for  in  said  applica- 
tion. 

BuIm  of  Hamilton  County  Probate  Court  in  relation  to  restoring 
lost  records^  etc. 

I.  Tlie  application  for  the  restoration  of  the  record  of  any 
pcoceeding  or  document  required  by  law  to  be  recorded  or 
filed  (except  wills)  or  for  the  rebtoratiou  of  the  entries  on  ad- 
ministration dockets,  guardian  dockets,  trustee  dockets,  rec- 
ords of  bonds  and  dockets  of  assignments  and  trustees,  under 
the  insolvent  laws  of  Ohio,  or  journal  entries  lost  or  def'troyed 
by  fire,  riot  or  civil  commotion  shall  be  in  writing,  signed  and 
sworn  to  by  the  applicant  and  filed  in  the  probate  court. 

II.  Suid  application  shall  have  attached  to  it  a  true  copy  of 
the  record,  proceeding  or  document,  docket  entries  or  journal 
entries  proposed  to  be  restoi^ed,  or  If  a  copy  of  tlie  same  can  not 
be  made,  then  a  substantial  copy  thereof  shall  be  so  annexed; 
and  it  shall  state  the  number  of  the  original  case,  docket  entry 
or  proceeding  if  known,  and  it  shall  slate,  in  an  application  to 
restore  the  record  of  a  proceeding  or  document  required  by 
law  to  be  recorded  or  file<l,  or  of  journal  entries,  the  names  and 
residences  of  all  parties  Interested  or  whose  rights  will  be  im- 
mediate! jr  affected  by  such  restoration;  and  in  case  of  an  ad- 
ministration, the  names  and  residences  of  the  widow  (»r  next  of 
.kin;  in  case  of  gnaniian  or  trusteeship,  the  name  and  residence 
of  the  ward  or  cestui  que  trust;  and  In  case  of  assignments  and 
trirstees  under  the  insolvent  laws,  the  names  and  residences 
of  at  least  three  of  the  principal  creditors  of  the  estate  resid- 
ing within  the  jurisdiction  of  the  court. 

III.  On  applications  for  the  restoration  of  judgments  and 
all  other  pi-oceedings  where,  by  the  statute,  the  original  service 
must  be  by  summons,  the  notice  of  said  application  shall  be  by 
summons  issued,  and  actual  service  or  service  by  publication 
made  in  the  manner  provided  by  law  for  the  commencement  of 
civil  actions. 

In  all  other  cases,  notice  shall  be  by  citation  which  ehaU 
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briefly  state  the  object  of  said  application  and  specify  the  rec''' 
ord.  entry,  jiidgm--nt.  or  docket  entry  a^ked  to  lie  restored,  and 
Bhall  name  a  day  fur  hearing  said  Mpplication,  which  shall  not 
be  less  than  twenty  days  after  the  filing  of  t^aid  application, 
and  not  less  than  ten  days  from  the  date  of  the  letum  of  said 
citation. 

In  case  of  non-i-esidcnts,  service  of  citation  shall  be  made  \fj 
publication  as  provided  in  %  6196  R.  S. 

IV.  If  the  application  aforessid  be  acconipan'ed  with  a 
^VTitt«n  agreement  signed  by  all  parties  in  interest  or  their 
representatives  or  attorneys  consenting  to  the  restoration  of 
aaid  record,  jproceeding,  iiocument  or  docket  and  journal  en- 
tries, no  notice  shall  be  requiri'd. 

V.  The  parties  interestetl  in  said  record,  proceeding,  dock- 
et or  jnumai  entries  may  at  or  before  the  time  fixed  for  salil 
hearing  file  exceptions  to  the  restoration  of  the  same,  specifying 
then*in  each  item  or  part  thereof  objected  to. 

y  I.  On  the  day  mentioned  in  said  notice  or  summons,  the 
application  and  where  exceptions  have  been  filed,  the  applica- 
tion together  with  the  exceptions  shall  be  re  erred  lo  the  Com- 
missioner of  the  pix)bate  coart  or  (to  snch  other  commissioner 
the  parties  may  agee  upon  as  provided  by  statute),  to  examine 
the  same  and  hear  the  testimony  offered,  and  make  nis  findings, 
and  report  the  same  together  with  the  testimony,  to  the  piv- 
bate  court  as  provided  by  law. 

All  testimony  must  be  reduced  to  writing,  and  signed  by  the 
witnesses.  HERMAN  P.  GOEBEl.,  Probate  Judge. 

§  588c.  CoBts  of  restoring  records.  How  paid.  The 
costs  of  restoring  the  records  of  the  probate  court  ex- 
cept as  herein  otherwise  provided,  shall  be  paid  out 
of  the  county  treasury,  upon  the  order  of  the  probate 
judge.     [81  V.  162.] 

\  529.  Bond  of  probate  judge.  Condition.  Deposited 
with  oonnty  treasurer.  Before  any  probate  j  udge  enters 
upon  the  discharge  of  his  duties,  he  shall  give  a  bond 
to  the  state,  with  sufficient  security,  to  be  approved 
by  the  board  of  county  commissioners  of  the  proper 
county,  or,  in  the  absence  of  any  two  of  the  commis- 
sioners from  the  county,  by  the  auditor  and  recorder 
of  the  proper  county,  in  any  sum  not  less  than  five 
thousand  dollars,  to  the  e£fect  that  he  will  faithfully 
pay  over  all  moneys  that  are  by  him  received  in  his 
official  capacity,  that  he  will  enter  and  record  all  the 
orders,  judgments,  and  proceedings  of  the  court,  and 
faithfully  and  impartially  perform  all  the  duties  of  his 
office;  which  undertaking,  with  his  oath  of  office  in- 
dorsed thereon,  shall  be  deposited  with  the  county 
treasurer ;  and  such  additional  undertaking  may  be 
required  by  the  county  commissioners  from  the  pro- 
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bate  judpe,  from  time  to  time,  as  the  state  of  business 
in  his  office  renders  necessary.    [51  v.  167,  i  6.] 

b  530.  On  probate  judge  taking  liis  offioe,  he  shall 
make  all  entries,  records,  eto.,  omitted  by  his  predecessor. 
If,  when  a  probate  judge,  whether  elected  or  ap- 
pointed, enters  upon  the  discharge  of  his  duties,  proper 
and  necessary  entries  aild  records  of  the  business,  or 
any  portion  thereof,  transacted  in  the  court,  during 
the  continuance  in.office  of  any  former  judge  thereof, 
had  not  been  made,  as  required  by  law,  by  the  pro- 
bate judg«3  whose  duty  it  was  to  make  £uch  entries  or 
records,  the  probate  judge  shall  make,  in  the  respec- 
tive books  of  his  office,  the  proper  records,  entries, 
and. indexes,  so  omitted  by  his  predecesj-or  or  prede- 
cessors in  office;  atid  when  so  made,  they  shall  have 
the  same  validity,  force  and  effect,  as  though  they 
had  been  made  at  the  proper  time,  as  prescribed  by 
law,  anlby  thQ  officer  whose  duty  it  was  to  make 
them;  and  such  probate  judge  shall  sign  all  entries  and 
rec^^rdtj  made  by  him,  as  aforesaid,  as  though  such 
entries,  proceeding'^,  and  records  had  been  com- 
menced prosecuted,  determined  and  made  by  or  be- 
fore him,    [6)  V.  100,  U;  62  v.  33,  'i  2;  70  v.  85,  ?  1.] 

^  531.  Fees  paid  to  predecessor  for  services  performed 
by  probate  judge.  For  all  services  performed  under 
the  ne\'t  preceding  section,  in  making  such  records, 
entries,  or  indexes,  the  probate  judge  shall  receive 
the  same  fees  as  are  allowed  by  law  for  like  ser- 
vices; and  in  all  cases  when  the  fees  allowed  by  law 
for  such  services  have  been  paid  to  any  predecessor 
of  such  probate  judge,  whose  duty  it  was  to  make  such 
entries,  records,  and  indexes,  such  fees  shall  be  paid 
to  the  probate  judge  making  them,  out  of  the  treasury 
of  the  proper  county,  upon  the  order  of  the  county 
auditor.     [62  v.  33,  J  3 ;  70  v.  85,  §  1.] 

§  532.  Judge  shall  make  sworn  statement  of  such  ser- 
vices, thereupon  prosecuting  attorney  shall  bring  suit 
against  predecessor  for  same.  On  the  completion  of 
such  services,  the  probate  judge  shall  make  out  and 
certify  to  the  county  auditor,  a  written  statement  of 
the  same,  the  respective  causes  or  matters  in  which 
they  have  been  renderedi  the  fees  to  which  he  is  ea- 
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titled  for  them,  that  such  fees  have  been  paid  to  his 
predecessor,  naming  him,  and  that  he  has  received 
no  compensation  whatever  for  such  services,  or  legs 
than  full  compensation  thereof,  which  written  state- 
ment sliall  be  verified  by  the  affidavit  of  the  person 
making  it,  and  thereupon  the  auditor  shall  issue  a 
warrant  on  the  county  treasurer  for  such  sum  as  he 
finds  to  be  due  to  such  judge  for  these  services ;  and 
thereupon  the  prosecuting^  att  ^rney  of  the  county 
shall  bring  suit  on  the  official  bond  of  the  probate 
judge  who  has  received  the  fees  for  and  failed  to  per- 
form the  duties  aforesaid,  for  the  purpose  of  recover- 
ing back  the  money  thus  paid  out  of  the  county 
treasury,  and  when  so  collected,  shall  pay  the  same 
into  the  treasury  of  such  county.      [62  v.  o3,  {/^  4,  5] 

g  533.  Custody  of  files.  Judge  may  act  as  olerk  or 
appoint  a  deputy.  Oath  of  deputy.  His  powers  and  bond. 
P^ach  judge  shall  have  the  care  and  custody  of  all 
files,  papers,  books  and  records,  belonging  to  the 
probate  office,  and  is  authorized  and  empowered  to 
perform  the  duties  of  clerk  of  his  own  court;  and 
each  probate  judge  may  appoint  a  deputy  clerk  or 
clerks,  each  of  whom  shall,  before  enteri!  g  upon  the 
duties  of  his  appointment,  take  an  oath  of  office,  and 
when  so  qualified,  such  deputy  may  perform  any  or 
all  the  duties  appertaining  to  the  office  of  clerk  of  the 
court ;  and  each  deputy  clerk  is  authorized  to  admin- 
ister oaths  in  all  cases  in  which  it  is  neceesary,  in  the 
discharge  of  his  duties  as  such  deputy  clerk.  Each 
probate  judge  may  take  such  security  from  his  deputy 
as  he  deems  necessary  to  secure  the  faithful  perform- 
ance of  the  duties  of  his  appointment.    [56  v.  169, 

§10.] 

Deputy  clerk  may  be  a  female  and  she  may  arlminist'T  oaths 
pertaining  to  the  ofnce,  2o  O.  S.  21.  Can  not  administer  oath 
after  expiration  of  term  of  appointment,  89  O.  S.  496. 

i  534.  Ko  probate  judge  or  his  deputy  to  practice  law, 
etc  No  judge  of  a  probate  court,  or  any  deputy  clerk 
employed  by  him,  or  w^ho  is  engaged  in  the  business 
of  such  court  as  clerk  thereof,  shall,  during  the  term 
of  his  office,  or  employment,  practice  law,  or  be  asso- 
ciated with  another  as  partner  in  the  practice  of  law, 
in  any  of  tixe  courts  or  other  tribunals  of  this  state ; 
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neither  ehall  such  judge  or  clerk  prepare  any  petition 
or  answer,  or  make  out  any  account  which  any  execu- 
tor, administrator,  guardian,  or  other  person  is  required 
to  present  lor  the  settlement  of  the  estate  commit- 
ted to  hia  care  and  management;  nor  appear  as 
counsel  or  attorney  before  any  iustice  of  the  peace, 
or  before  any  court  or  other  judicial  tribunal  m  the 
state;  nor  shall  such  judge  or  deputy  clerk  make  a 
record  of  any  paper,  receipt,  or  voucher,  produced  to 
verify  any  charge  or  credit  in  the  account,  filed  or  pre- 
sented for  settlement  as  aforesaid,  unless  the  record- 
ing thereof  is  requested  in  writing  by  the  party 
making  such  settlement;  but  nothing  contained  in 
this  section  shall  prevent  any  probate  judge  or  deputy 
clerk,  aforesaid,  from  finishing  any  business  by  nim 
commenced  prior  to  his  election  or  appointment,  not 
connected  with  his  official  business;  and  if  any  judge 
of  the  probate  court  or  any  deputy  employed  by  him, 
wilfully  violates  any  provisions  nerein  prohibiting 
him  from  practicing  law  in  any  of  the  ways  specified, 
such  judge  or  deputy  clerk  shall  be  fined  in  any  sum 
not  exceeding  fifty  dollars,  and,  upon  conviction 
thereof,  shall  be  removed  from  office ;  and  the  prose- 
cuting attorney  is  hereby  required  to  file  his  informa- 
tion against  such  judge  or  deputy  clerk  in  the  court 
of  common  pleas,  and  proceed  as  upon  indictment. 
[77  V.  183.] 

g  535.  Adminigtration,  etc.,  when  the  probate  judge  is 
interested.  Letters  testamentary,  or  of  administra- 
tion, or  of  guardianship,  shall  not  be  issued  to  any 
person  after  his  election  to  the  office  of  probate  judge 
and  before  the  expiration  of  his  term  of  office ;  and  if 
a  probate  judge  is  interested,  as  heir,  legatee,  devisee 
or  in  any  other  mmner  in  any  estate  which  would 
otherwise  be  settled  in  the  probate  court  of  the 
county  where  he  resides,  such  estate,  and  all  accounts 
of  guardians  in  which  the  probate  judge  is  interested, 
shall  be  settled  by  the  court  of  common  pleas  of  such 
county;  and  in  all  such  matters  and  cases  in  which 
the  probate  judge  is  interested,  the  orginal  papers 
shall  be  bv  him  forthwith  certified  to  the  court  of 
common  pleas ;  and  in  all  other  matters  and  proceed- 
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ings,  pending  in  any  probate  court,  which  would 
properly  be  disposed  of  or  decided  therein,  but-  in 
which  the  probate  judge  thereof  is  interested,  in  any 
manner  whatever,  as  attorney  or  oUierwifee,  or  in 
which  he  is  required  to  be  a  witness  to  a  will,  such 
probate  judge  shall,  upon  the  motion  of  a  party  in- 
terested m  such  proceedings,  or  upon  his  own  motion. 
certify  the  matters  and  proceedings  to  the  court  of 
common  pleas,  and  he  shall  forthwith  file  with  the 
clerk  of  the  court  of  common  pleas  all  original  panera 
connected  with  tl\e  proceedings,  and  the  same  shall 
be  proceeded  in  and  heard  and  determined  by  the 
court  of  common  pleas,  at  chambers,  by  any  judge 
thereof,  or  in  open  court,  in  the  same  manner  as 
though  th-at  court  had  original  jurisdiction  of  the  sub- 
ject matter  thereof,  and  upon  the  final  decision  of 
the  questions  involved  in  such  proceedings,  or  on  the 
final  settlement  of  the  estate  in  which  the  judge  is 
interested  as  executor,  administrator  or  guardian,  by 
the  court  of  common  pleas,  or  whenever  the  interest 
of  the  probate  judge  therein  ceases,  the  clerk  shall 
deliver  all  the  original  papers  back  to  the  probate 
court,  from  which  they  came,  and  the  clerk  shall, 
also,  make  out  an  authenticated  transcript  of  the 
orders,  juds:ments  and  proceedings  of  the  court 
therein,  and  shall  file  the  same  in  the  probate  court 
from  which  the  papers  came,  and  the  judge  thereof 
shall  record  the  same  in  the  ordinary  records  of  simi- 
lar business.     [75  v.  9,  §  1.] 

J  53^.  Judges  shall  make  rales  of  practice  and  submit 
them  to  the  supreme  court.  The  several  judges  of  the 
probate  court  shall  make  rules,  not  inconsistent  with 
the  laws  of  the  state,  for  regulating  the  practice  and 
conducting  the  business  of  the  court,  which  they 
shall,  when  and  as  often  as  they  are  made,  submit  to 
the  supreme  court;  and  the  supreme  court  has  power 
to  alter  and  amend  all  such  rules,  and  to  make  other 
and  further  rules,  from  time  to  time,  for  regulating 
the  proceedings  in  all  the  probate  courts  of  the  state, 
as  they  deem  necessary,  in  order  to  introduce  and 
maintain  regularity  and  uniformity  in  the  proceed- 
ings therein.    [51  v.  167,  §  14.] 
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§  537.  Shall  have  same  powers,  and  observe  rules  of  oom- 
mon  pleas  so  far  as  applicable.  In  the  exercise  of  the 
jurisdiction  conferred,  the  probate  judge  shall  have 
the  same  powers,  perform  the  same  duties,  and  be 
governed  by  the  same  rules  and  regulations  as  are 
provided  by  law  for  the  courts  of  common  pleas  and 
the  judges  thereof,  in  vacation,  so  far  as  the  same  are 
consistent  with  laws  in  force.     [§1  v.  167,  §  5^.] 

§  638.  Power  to  punish  contempt.  The  probate  judge 
shall  have  power  to  keep  order  in  his  court,  and  to 
punish  any  contempt  of  his  authority,  in  like  manner 
as  such  contempt  might  be  punished  in  the  court  of 
common  pleas.     [")1  v.  167,  §  59.] 

§  539.  And^to  issue  process,  etc.  He  shall  issue  all 
warrants,  attachments,  and  other  process,  and  all 
notices,  commissions,  rules  and  orders,  not  contrary 
to  law,  that  are  necessary  and  proper  to  carry  into 
effect  the  powers  granted  to  him.     [51  v.  167,  ^  '60.] 

§  640.  Duties  of  sheriff,  coroner,  and  constable.  Sher- 
iffs, deputy  sheriffs,  coroners  and  constables  shall, 
when  requirvid  by  the  probate  judge,  attend  his  court, 
and  sliall  serve  and  return  all  process  directed  to 
them  by  the  judge.  *  [51  v.  167,  §  61.] 

The  piobatc  court  in  any  county  contHining  a  city  of  the 
first  grade  of  the  lirst  class  may  on  the  apnlication  of  the  sheriflf 
of  llie  county,  a))Doint  one  or  more  constaoles  at  a  salary  of  ^00 
per  annum,  payal)le  out  of  tlie  county  treasury,  on  the  order  of 
thecourl.    [81  v.  22.] 

i  641.  Liability  of  sheriff,  etc.  If  a  sheriff,  coroner 
or  constable,  neglects  or  refuses  to  serve  and  return  a 
process  issued  by  a  probate  judge,  and  to  him  directed 
and  deliverv  d,  or  neglects  or  refuses  to  pay  over 
any  moneys  by  him  collected  to  the  probate  judjre,  or 
any  other  person,  when  so  directed  "by  sucli  probate 
judire,  he  shall  be  subject  to  a  fine  and  amercement 
aa  in  the  next  section  provided.     [51  v.  167,  g  17.] 

g  542.  How  proceeded  against.  In  the  cases  enum- 
erated in"  the  preceding  section,  the  i)robiite  judge 
shall  issue  a  summons^  directed  to  the  sheriff  of  .other 
officer  therein  named,  commanding  him  to  ti'uimnon 
the  officer  guilty  of  such  misconduct,  to  appear  with- 
in two  days  after  the  service  of  such  summons,  and 
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show  cause  why  he  should  not  be  americed,  specify- 
ing the  cause  for  such  amercement;  and  in  case  of 
neglect  or  refusal  to  serve  or  return-  any  process 
issued  by  such  probate  judge,  and  directed  and  de- 
livered to  such  officer,  if  no  sufficient  .excuse  is 
shown,  such  officer  shall  be  fined  by  the  probate 
juilge  in  any  sum  not  exceeding  one  hundred  dollars, 
to  be  paid  into  the  county  treasury;  and  he  and  his 
sureties  shall  moreover  be  liable  upon  his  official 
bond  for  all  damages  sustained  by  any  person  by 
reason  of  such  misconduct;  and  in  case  of  refusal  to 
pay  over  any  moneys  by  him  collected  to  the  probate 
ju«lge  or  any  other  person,  when  so  directed  by^such 
probate  judge,  he  shall  be  amerced  for  the  use  of.  the 
parties  interested,  in  the  amount  by  such  pr9cess  re^ 
quired  to  be  collected,  together  with  ten  per  cent, 
thereon;  and  s^h  probate  judge  may  emorce  the 
collection  th^reSi  by  ^ecution  or  other  process,- or 
by  imprifonrifent,  as  for  a  contempt  of  court,  or  l>e^h ; 
tne  delinquent  officer  and  his  sureties  shall,  more- 
over, be  liable  on  his  ofecial  bond  for  the  amount  of 
such  amercement  at  the  suit  of  the.  person  or  persons 
interested.    [51  v.  167,  §  18.] 

See  $  55i^,  et  seq.    Annotated  code  of  civil  procedure. 

i  548.  When  person  guilty  of  contempt.  How  punished' 
If  any  person  neglects  or  refuses  to  perform  any  order 
or  judgment  of  a  probate  court  other  than  for  the 
payment  of  money,  he  shall  be  deemed  guilty  of  a 
contempt  of  court,  and  the  probate  judge  shall  issue 
a  summons  directing  him  to  appear  before  his  court 
within  two  days,  from  the  service  thereof,  and  show 
cause  why  he  should  not  be  punished  for  his  con- 
tempt; or  if  it  appear  to  such  judge  that  he  is  secret- 
ing himself  to  avoid  the  process  of  the  court,  or  is 
about  to  leave  the  county  for  such  purpose,  the  judge 
may  i.ssue  an  attachment  instead  of  the  summons 
above  mentioned,  commanding  the  officer  to  whom 
the  attachment  is  directed  forthwith  to  bring  such 
person  before  such  judge  to  answer  for  his  contempt; 
and  if  no  sufficient  excuse  is  shown,  he  shall  be  pun- 
ished in  the  same  manner  as  provided  for  the  punish- 
ment of  contempts  in  the  court  of  common  pleas. 
[51  v.  167,  i  16.] 
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**Other  than  for  the  payment  of  money."    42  O.  St  109. 

**Ab  provided  for  the  punishment,  of  contempts  in  the  court  of 
common  pleas."  $$  5689-5650,  Annotated  code  of  civil  proce- 
dure. 

§  644.  Exeontions.  Orders  for  the  payment  of 
money  may  be  enforced  by  execution  or  otherwise, 
in  the  same  manner  as  judgments  in  the  court  of 
common  pleas;  and  all  such  executions  shall  be 
directed  to  the  sheriff,  or,  in  his  absence  or  disability, 
to  the  coroner.     [51  v.  167,  §  15.] 

i  646.  Fee  bill  and  report  of  fees.  Each  probate 
judge  shall,  in  every  case,  examination,  or  proceed- 
ing, make  out,  file,  and  record  an  Itemized  account 
of  all  fees  by  him  received  or  charged  therein ;  and 
on  the  first  day  of  September,  in  each  year,  he  shall 
make  out  an  i  file  with  the  auditor  of  nis  county  an 
account,  by  him  duly  verified,  of  all  fees  by  him 
charged  or  received  during  the  next  preceding  year, 
distinguishing  between  those  paid  ana  those  not  paid ; 
and  if  he  fails  or  neglects  to  perform  the  duties  in 
this  section  imposed,  he  shall  forfeit  and  pay,  for 
each  instance  of  such  failure  or  neglect,  any  sum  not 
less  than  ten  nor  more  than  two  hundred  dollars,  to 
be  recovered  by  action  in  the  name  of  the  state, 
which  shall,  at  the  instance  of  any  person,  be  insti- 
tuted and  prosecuted  by  the  prosecuting  attorney. 
[64  v.  42,  ii  h  2,  3.] 

§  646.  Fees  of  probate  judge.  Each  probate  judge 
in  this  state  shall  receive,  for  services  rendered,  the 
fees  herein  provided,  and  no  more : 

Docketing  each  case,  to  be  charged  but  once,  .04. 

Entering  the  appearance  of  parties,  to  be  charged 
but  once,  in  each  case,  .08. 

Taking  affidavit,  .10. 

Issuing  summons  or  other  writs  under  seal,  .25 
each. 

Entering  order  to  advertise,  .20. 

Filing  any  papers  except  accounts  current  and 
vouchers  of  executors;  administrators,  and  guardians, 
.04  each. 

Entering  the  return  of  any  writ,  .04. 

Issuing  a  subpoena  when  there  is  but  one  witness 
named,  .10. 


17  FEB  BILL,  ETC.  |  546 

And  for  every  additional  name,  .04. 

Swearing  each  witness,  .03. 

Entering  attendance  of  each  witness,  .05. 

Indexing  each  cause,  .08. 

Entering  judgment  on  jonma],  .08. 

Recording  general  verdict,  .08. 

Entering  order  on  journal,  .08. 

Each  one  hundred  words  for  transcribing  jadgment 
or  orders  on  the  docket,  .08. 

Entering  aatisfaction  of  judgment  or  decree  on 
record,  .08. 

Entering  every  special  rule,  .04. 

Entering  every  continuance  or  dismiHsal,  .08. 

Entering  rule  of  reference,  .08. 

And  for  a  copy  thereof,  under  seal,  .20. 

Entering  notice  of  appeal,  .08. 

Making  cost  bill,  which  shall  be  taxed  but  once,  .25. 

Making  up  complete  record  in  cause,  for  each  one 
hundred  words,  .08. 

But  no  complete  record  shall  be  made  in  any  case 
except  when  the  title  of  real  estate  is  drawn  in  qurs- 
tion,  the  court  may  order  the  same,  or  either  party 
may  require  it,  at  his  own  cost. 

Making  out  copies  or  records  of  any  proceedinss  in 
a  cause,  when  required  by  either  party  or  the  law, 
with  a  seal  annexed,  for  each  hundred  words  .(^. 

Entering  an  allowance  of  an  injunction,  certiorari, 
or  habeas  corpus,  .08. 

Issuing  execution,  .25. 

Docketing  each  execution  issued,  .08. 

Issuint;  order  of  sale,  .25  and  for  every  hundred 
words  said  writ  may  contain  over  the  first  hundred, 
.08. 

Recording  returns  on  writs  of  execution  and  orders 
of  sale,  for  each  hundred  words  .08. 

Each  certificate  to  which  the  seal  of  the  court  is  re- 
quired and  not  herein  provided  for,  .35. 

Probate  of  will  and  entry  thereof,  .30. 

Issuing  letters  testamentary,  or  letters  of  adminis- 
tration or  ffuardianship,  under  seal  of  court,  .75. 

Taking  Dond  of  executors,  administrators,  or 
^ardians,  .25. 

Recording  a  bond,  will,  inventory,  sale  bill,  or  set- 
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tlement  of  executors    administrators,  or  guardians, 
fnr  overv  hundred  words,   OS  . 

Making  out  copies  of  wills,  inventories  M,le  bills, 
settlements,  or  rSlos  of  court  ordered  to  be  furnished 
bySutoi  and  guardians,  for  each  hundred  word«. 

■^Entering  the  appointment  of  executors,  adminis- 
tratoS  orVuardians,  or  appraisers  of  property,   .10. 

CoDV  of  order  to  appraisers,  .  10.  

Filinif  an  account,  warrant,  and  vouchers,  of  an 
executor  admhiistrktor,  or  guardian  for  settk-ment 
and  entering  the  same  on  the  minutes  ot  the  court, 

''^  Enterins  order  of  settlement  of  same,  .12. 

ixamSing  partial  or  final  settlements  of  guard- 
ians  executSr^,  or  administrators  -75  ^a^^.^^^   ^ 

Whpre  there  are  not  more  than  titty  voucners  lo 
hP  examined  and  if  any  account  shall  contain  more 
than  fifty  voicl^rs,  for%ach  additional  voucher  so 

'^'sTurng'c^tion't'i  executors,   administrators,    or 

^TSsterin?  an  oath  when  nece^-ya"^^^^^ 
ing  a  marriage  license  and   filing  and  recoraing  ine 

•^'r!vfnTnotiro'ftoVlf-settlement,,08. 
Hearing  appUcation  on  behalf  of  idiots  and  luna- 

"  He^Hng  application  for  the  right  of  way  of  rail- 
roads pli^irroads,  and  turnpikes,  or  road  appeals, 

^"^Helrin^  and  deciding  application    in    contested 
.«^«  on  netit  on  of   administrators,   guardians,   or 
Pxecito^  to  sell  land,   and  petitions   to     convey 
tobe  tax^d  i"i  each  ot  the  above  cases  in  the  bill 

**^ Hof din2''examining  courts,  $2  per  day. 

Hear  ^^  and  determining  applications  on  habeas 
cor^a*  hi  crhninal  cases,  to  be  paid  out  of  the  coun, 

'^uSl  and"determining  applications  for  hal,ea». 
'°'Cri!^i S S^imng  applicatipns  m  contestca 
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cases,  to  be  taxed  in  the  bill  of  costs  SKainfit  the  un- 
successful party.  $1.5'». 

For  the  registry  of  })irths  and  deathft,  the  i*um  of 
.08  for  the  n  jrisiry  of  each  birth,  and  «  arh  dt-ath  n»- 
turned  to  his  office,  but  no  otlier  ci>ni}N*nf(ation  for 
any  indexing  or  recording,  or  any  otlier  H4*rvii'«» 
whatever  that  is  necesparj'  to  compK*te  the  recordn 
or  reports  required.     [73  v.  ll.*",   ^    1.    2;   70   v.    117, 

^  547.    Same  fees  as  common  pleas  for  sorrioes  not 
herein  provided  for.     For  any  <ither  servicen  not  here- 
in provided  for,  the  same  fee  siiall  !)e  Hllowtni   an  for 
similar  services    in    the    court    of    common    pleas 
[73  V.  127,  ^";  7r.  V.  117,  ij  14.] 

^  548.  Costs  of  criminal  proceedings,  dntj  in  pension 
oases.  Thn  costs  in  all  criminal  pnK'eedings  taxed 
and  adjudgtMt  in  favor  of  the  srate,  shall,  when  col- 
lected by  the  probate  ju<ige,  be  pidd  by  him  into  the 
county  ireasury;  and  he  shall  administer  oaths,  and 
make  certificati  s  in  pension  ami  bounty  cases,  with- 
out compensation.     [73  v.  127,  'i  4.] 


PROCEEDINGS  IN  RELATION  TO  JUSTICES  OK  THE  PEACE. 

§  568.  Probate  Judge  may  change  number  of  justices  in 
township.  When  it  is  made  to  appear  to  the  sHtis- 
faction  of  the  probate  judge  of  the  proper  couhty,  that 
there  is  not  a  sufficient  number  of  justices  of  the 
peace  in  any  township  thereof,  and,  also,  that  public 
notice  had  been  given  in  such  township  that  applica- 
tion would  be  made  for  an  additional  number  of  jus- 
tices of  the  peace,  the  court  is  authorized  to  add  one 
or  more  justices  to  such  township,  as  seems  just  and 
proper,  and  the  trustees  shall  give  notice  to  the  elec- 
tors of  such  township  to  elect  such  justice  or  justices 
so  addt^d,  agreeably  to  the  provisions  of  'i  5()7;  and 
when  it  is  i^de  to  appear  to  the  court  aforesaid,  that 
it  is  expedient  to  decrease  the  number  of  justices  in 
any  township,  the  court  is  authorized  to  restrict  the 
number  as  it  judges  proper;  but  no  justice  may  be 
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deprived  of  his  commission  until  the  expiration  of 
the  term  for  which  he  was  elected;  and  if  a  part  of 
any  township  is  attached  to  any  other  township,  the 
justices  of  the  peace  residing  in  the  limits  of-  that 
part  of  the  township  so  attached,  as  aforesaid,  shall 
execute  the  duties  of  their  olhce  in  the  township  to 
which  the  same  is  attached,  in  the  same  manner  as 
if  they  had  been  elected  for  such  township.  [51  v. 
406,  g  ;i.] 

• 

Notice  of  election,,  duty  of  Clerk  of  common  pleas. 

When  a  vacancy  occurs  in  the  office  of  justice  of  the  peace  in 
any  township  in  the  state,  either  by  Heath,  removal,  absence  at 
any  one  time  for  the  space  of  six  months,  resignation,  refusal  to 
serve,  or  otherwise,  the  trustees  having  notice  theeof,   shall 

five  notice  to  fe  electors  of  stich  townsni{3  to  fill  such  vacancy, 
y  setting?  up  advei'tisemmts  in  thr«  e  public  ]>lace8  in  the  town- 
ship, specifying  the  number  of  justices  to  be  e'ectcd,  and  the 
time  of  such  election ;  which  notice  shall  be  given  lot  less  than 
fifteen  nor  more  than  twenty  days  previous  to  holding  smh 
election,  which  shall  be  held  at  the  usual  place  of  holding  elec- 
tions; an<l  the  clerk  (f  the  court  of  common  pleas  iu  certif\  ing 
to  the  si'cretaiy  of  state  the  ele<-tion  of  a  iusticc  of  the  peace  to 
fill  any  vacancy,  as  aforesaid  shall  specify  in  his  certificate  the 
name  of  the  justice  of  the  peace  whoee  place  is  supplied  by  the 
person  w^hose  election  is  certified  to,  and  also  the  date  when 
such  vacancy  occurred:  and  to  enable  the  clerk  of  the  court  to 
comply  with  so  much  of  this  section  as  relates  to  his  duties,  tl:e 
trustees  shall  notify  him  of  any  vacancy,  as  aforesaid,  and  the 
date  when  it  occurred;  and  in  case  the  election  of  an  additional 
justice  of  the  peace  in  any  township  is  authorized  by  the  prop- 
er authority,  the  clerk  of  the  court,  in  certifying  his  electi*  n  to 
the  secretary  of  state,  shall  Ftaie  in  his  certificate  that  he  is 
such  additional  justice  of  the  peace  ho  authorized  and  elected. 
g567. 

Journal  entry. — In  the  matter  of  increasing  [or  diminishingj 

the  number  of  justices    in township county,    Ohio, 

Probate  Court county. 

It  appearing  to  the  court  on  the  application  of  A.  B.  et.  al., 
that  there  is  not  a  sufficient  [or,  it  appearing  to  the  court  that 
it  is  expedient  to  decrease  thei  number  of  justices  in  said 
township,  and  that  public  notice  hjis  been  given,  according  to 
law  of  this  application,  it  is  ordered  that  two  additional  justices 
of  the  peace  fee  elected  and  qualified  in  said  township  [or,  it  is 
ordered  that  the  number  of  justices  in  said  township  be  de- 
ceased one.] 

§  672  Manner  of  contesting  elections  of  justices  of  the 
peace.  If  any  candidate,  or  elector,  of  the  township 
in  which  the  election  was  held,  thinks  f)roper  to  con- 
test the  election  of  the  person  or  persons  declared 
elected,  such .  candidate  or  elector  must  make  it 
^RQwn  to  the  probate  judge  of  the  county  withm  ten 
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days  after  the  day  of  such  election,  and  the  pointii  on 
which  the  contestor  means  to  contest  sucli  ele(*tion, 
and  the  judge  shall  communicate  the  same  to  the 
person  or  persons  whose  election  ifi  contestetl,  sp(*c*i- 
fying  the  name  of  the  contestor,  with  the  |K)intJ)  on 
which  he  relies,  citing  him  or  them  to  appear  on  a 
day  not  more  than  fifteen  days  from  the  <la^  of  the 
election,  at  his  office,  in  his  county,  allowing  such 
person  or  persons  five  days'  notice  of  the  contest;  and 
the  judge  shall  also  direct  the  clerk  of  the  court  of 
common  pleas  to  withhold  the  rtturn  of  such  con- 
tested election  until  the  same  isdecide<l.    [51  v.  406, 

H. 

To  the  Hon. Judge  of  the  Probate  court county ^Ohio : 

Tbe  unclei'signed  liereby  notifieti  you,  that  he  ih  An  I'ltM-tor 

of township,  in  said  county  [and  waAa  candidate  for  the 

office  of  justice  of  the  peace,  at  tiie  election  held  thet  ein  on 

]  and  that  he  contestA  the  election  of ,  who  liati  Im  en 

I         declared  elected  a  justice  of  the  peace  at  the  election  held  in 

said  township,  on  the day  of ,  18—,  upon  the  (olJowing 

grounds,  to- wit:  [Stats  the  (/rounds.] 

He  prays  that  such  proceedings  may  be  had  aa  are  aulhoiized 
by  law,  and  that  said  office  may  be  declared  vacant. 

Datrd ,  A.  II. 

j  Notice  by  Probate  Judge  to  conte»tee  .-—To , 

You  are  hei-eby  notified  that  A.  IJ.  coniestH  your  election  as 

justice  of  the  peace  in township,  in  said  county,  to  which 

I         oltice  vou  have  been  declared  e'ected,  at  the  <'lectioi)  l>(hl  In 

I         said  township  on  the day  of ,  18—,  upon  tha  follow  ing 

grounde.     [State  the  grounds.] 

\  You  will  appear  at  ray  office,  in at o,clock,  —  M.  on 

[within  fifteen  days  from  election] ,  when  said  contest  will 

!         be  heard. 

Witness  my  signature  and  the  seal  of  said  court  at this 

day  of 18— 

[Seal.]  Pi-obatc  Judge. 

I  578.  Probate  judge  shall  select  jury  of  three  and 
have  them  summoned.    Service.    Betam. 

The  judge,  on  the  same  day  that  he  issues  a  notice 
to  the  person  or  persons  whose  election  is  contested, 
shall  appoint  three  respectable  freeholders  of  his 
county,  not  resident  in  the  township  in  whicn  such 
I  election  was  held,  to  try  such  contest,  and  shall  is- 
sue a  summons  to  said  freeholders,  directing  them  to 
appear    and    try    the    contest    on    a    day    spec- 
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ified  in  the  summons,  which  summons  shall  be  di« 
ret-ted  to  the  sherifi",  or  any  constable  of  the  county, 
and  shall  be  served  by  liie  otiicer  to  whom  directe<l, 
at  least  three  days  T)efore  the  time  appointed  for  the 
trial  of  the  contest,  and  shall  be  by  said  sherifi*  or 
constable,  as  the  case  may  be,  returned  at  the  tiuie 
and  place  of  trying  the  same.     [51  v.  406,  ^  5.] 

§  674.  Witnesses.  The  judge  may,  on  the  request 
of  the  contestor,  or  the  person  or  persons  whose  I'Jec- 
lion  is  contested,  grant  subpiena  for  witnesses  directed 
to  the  sherirt'or  any  constable  of  his  county,  who 
shall  Servo  and  return  the  same  to  the  judge,  at  the 
time  and  place  therein  named.    [51  v.  406,  §  5  ] 

^  675.  Jury  sworn.  Evidence.  Verdict,  and  its 
transmission,  etc.  The  jury  of  freeholders  shall  be 
sworn  to  try  such  contest  agreeably  to  evidence, 
and  no  evidence  shall  be  admitted  but  such  as  relates 
to  the  points  stated  in  the  notice,  and  when 
the  trial  has  closed,  the  freeholders  shall  sign 
their  decision,  which  shall  be  attested  by  the 
probate  judge;  and  if,  by  such  decision  there 
is  a  vacancy  in  ihe  office  of  the  justice  of  tlie 
peace,  the  judge  shall,  within  three  days  thereafter, 
transmit  a  copy  of  such  decision  to  the  trustees  of 
the  township,  or  the  clerk  thereof  if  there  are  no 
trustees,  who  shall  forthwith  give  notice  to  the  elec- 
tors to  fill  such  vacancy  as  in  other  cases;  but  if,  by 
the  decision,  the  election  remains  good,  he  shall 
transmit  the  same  to  the  clerk  of  the  court  of  ciin- 
mon  pleas,  who  shall  immediately  proceed  as  if  no 
contest  had  taken  place.     [84  v.  44.] 

^  576.  Election  not  to  be  set  aside  for  illegal  votes 
cast.  When.  No  election  of  a  justice  of  the  peace 
shall  be  set  aside  by  the  fieeholders  merely  because 
illegal  votes  have  been  given  at  such  election,  if  it 
appears  that  the  person  whose  election  is  contested 
has  the  greatest  number  of  the  legal  votes  given  at 
such  election,  after  deducting  all  illegal  votes  given, 
when  there  is  no  evidence  for  whom  such  illegal 
votes  were  given,  as  well  as  all  illegal  votes  which 
are  shown  to  have  been  given  for  the  person  whose 
flection  is  contested.    [51  v.  406;  i  8.] 
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ings,  pending  in  any  probate  court,  which  would 
properly  be  disposed  of  or  decided  therein,  but  in 
which  the  probate  judge  thereof  is  interested,  in  any 
manner  whatever,  as  attorney  or  otherwise,  or  in 
which  he  is  required  to  be  a  witness  to  a  will,  such 
probate  judge  shall,  upon  the  motion  of  a  party  in- 
terested in  such  proceedings,  or  upon  his  own  motion, 
certify  the  matters  and  proceedings  to  the  court  of 
common  pleas,  and  he  shall  forthwith  file  with  the 
clerk  of  the  court  of  common  pleas  all  original  papers 
connected  with  tUe  proceedings,  and  the  same  shall 
be  proceeded  in  and  heard  and  determined  by  the 
court  of  common  pleas,  at  chambers,  by  any  judge 
thereof,  or  in  open  court,  in  the  same  manner  as 
though  that  court  had  original  jurisdiction  of  the  sub- 
ject matter  thereof,  and  upon  the  final  decision  of 
the  questions  involved  in  such  proceedings,  oron  the 
final  settlement  of  the  estate  in  which  the  judge  is 
interested  as  executor,  administrator  or  guardian,  by 
the  court  of  common  pleas,  or  whenever  the  interest 
of  the  probate  judge  therein  ceases,  the  clerk  shall 
deliver  all  the  original  papers  back  to  the  probate 
court,  from  which  they  came,  and  the  clerk  shall, 
also,  make  out  an  authenticated  transcript  of  the 
orders,  juds:ments  and  proceedings  of  the  court 
therein,  and  shall  file  the  same  in  the  probate  court 
from  which  the  papers  came,  and  the  judge  thereof 
shall  record  the  same  in  the  ordinary  records  of  simi- 
lar business.     [75  v.  9,  §  1.] 

^  53p.  Judges  shall  make  rules  of  practice  and  submit 
them  to  the  supreme  court.  The  several  judges  of  the 
probate  court  shall  make  rules,  not  inconsistent  with 
the  laws  of  the  state,  for  regulating  the  practice  and 
conducting  the  business  of  the  court,  which  they 
shall,  when  and  as  often  as  they  are  made,  submit  to 
the  supreme  court;  and  the  supreme  court  has  power 
to  alter  and  amend  all  such  rules,  and  to  make  other 
and  further  rules,  from  time  to  time,  for  regulating 
the  proceedings  in  all  the  probate  courts  of  the  state, 
as  tney  deem  necessary,  in  order  to  introduce  and 
maintain  regularity  and  uniformity  in  the  proceed- 
ings therein.    [51  v.  167,  i  14.] 
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§  703.  Warrant  and  subpoenas.  When  hearing  may 
he  had  in  absence  of  alleged  lunatic.  When  the  affida- 
vit is  filed,  the  probate  ju<lge  shall  forthwith  issue  his 
Warrant  to  some  suitable  person,  commanding  him  to 
bring  the  person  alleged  to  be  insane  before  him,  on  a 
day  therein  named,  which  shall  not  be  more  than  fi  ve 
days  after  the  aflSdavit  has  been  filed,  and  shall  im- 
mediately issue  subpoenas  for  such  witnesses  as  he 
deems  necessary  (one  of  whom  shall  be  a  respectable 
physician),  commanding  the  persons  in  such  sub- 
poenas named  to  appear  before  the  judge  on  the 
return  day  of  the  warrant;  and  if  any  person 
disputes  the  insanity  of  the  party  charged,  the  pro- 
bate judge  shall  issue  subpcx?nas  for  such  person  or 
persons  as  are  demanded  on  behalf  of  the  person  al- 
leged to  be  insane ;  provided  that  if,  by  reason  of  the 
character  of  the  affliction  or  insanity  of  said  person, 
it  is  deemed  unsuitable  or  improper  to  bring  the 
person  into  such  probate  court,  then  the  probate 
judge  shall  personally  visit  said  person  and  certify 
that  ho  has  so  ascertained  the  condition  of  the  per- 
son by  actual  inspection,  and  all  proceedings  as  herein 
required,  may  then  be  had  in  the  absence  of  such 
person.     [75  v.  64^20.] 

State  of  Ohio,  county,  ss.  pi*obate  court. : 

To  N.  B.,  eheriflfof  said  county  (o?*  some  suitable  person): 
You  are  hereby  commanded  to  have  the  lx)dy  of  T.  E.,  who  re- 
sides at ,  alleged  to  be  insane,  before  me , 

probate  judge  in  and  for  said  county,  at  the  court  house  in 
,  on  the — day  of ,  A.  D.   18S  ,  at— o'clock, —m. 

And  to  this  writ  make  due  return. 

In  testimony  whereof,  I  have  liereunto  set  my  hand  and  af- 
fixed the  seal  of  said  court,  at ,  this — day  of , 

A.   D.,  188  . ,  probate  judge. 

[seal.]  By ,  deputy  clerk. 

Returned  to  court  the  pei'son  named  in  above  warrant. 


188 


J  704.  Hearing;  oertificate  of  medical  witness.  At  the 
time  appointed  (unless  for  good  cause  the  investiga- 
tion is  adjourned)  the  judge  shall  proc^^edto  examine 
the  witnesses  in  attendance;  and  if,  upon  the  hearing 
of  the  testimony,  he  is  satisfied  that  the  person  so 
charged  is  insane,  he  shall  cause  a  certificate  to  be 
made  out  by  the  medical  witness  in  attendance, 
which  shall  set  forth  the  following : 
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1 .  Name  of  patient,  with  christian  name  at  length. 

2.  Sex,  age,  married,  sinele,  or  widoweiL 

3.  Condition  of  life  and  previous  occupation,  if 
any. 

4.  Religions  persuasion,  so  far  as  known. 

5.  Previous  place  of  abode. 

6.  W  hether  first  attack. 

7.  Age  (if  known)  on  first  attack. 

8  When  and  where  previously  tinder  treatment. 

9.  Duration  of  existing  attack. 

10.  Supposed  cause. 

11.  W  hether  subject  to  epilepsy. 

12.  Whether  suicidal. 

13.  Wliether  dangerous  to  others. 

1 4.  Facts  or  symptoms  indicating  insanity  observed 
by  examining  physician. 

15.  Physical  causes. 

16.  Moral  causes. 

17.  Predisposing  causes. 

18.  Habits  of  patient. 

19.  Habits  of  parents. 

20.  Hereditary,  or  not 

21.  Whether  patient  is  free  or  not  from  any  infec- 
tious disease.    [75  v.  64,  J  21]. 

The  certificate  must  state  whether  the  patient  is  free  from 
inrectioas  disease  and  vermin,  see  $  705. 

§  705.  Applioation  to  the  laperintendent.  Warrant 
to  admit  a  patient.  Conveyance  to  asylum.  When  appli- 
cation may  be  refaied.  Right  of  relatives  to  keep  patient. 
The  probate  judge,  upon  receiving  the  certificate  of  the 
medical  witness,  made  out  according  to  the  provisions 
of  the  preceding  section,  shall  forthwith  apply  to  the 
superintendent  of  the  asylum  for  the  insane,  situated 
in  the  district  in  which  such  patient  resides;  he  shall, 
at  the  same  time,  transmit  copies,  under  his  official 
Seal,  of  the  certificate  of  the  medical  witness,  and  of 
his  finding  in  the  case ;  upon  receiving  the  applica- 
tion and  certificate,  the  superintendent  shall  immedi- 
ately advise  the  probate  judge  whether  the  patient 
can  be  received,  and.  if  so,  at  what  time ;  the  probate 
judge,  when  advised  that  the  patient  will  be  received, 
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shall  forthwith  issue  his  warrant  to  the  sheriff,  or 
any  other  suitable  person,  commanding  him  to  forth- 
with take  charge  of  and  convey  such  insane  person 
to  the  asylum  ;  if  the  probate  judge  is  satisfied  from 
proof,  that  an  assistant  is  necessary,  he  may  appoint 
one  person  as  such  assistant ;  provided,  if  such  insane 
person  be  a  female,  the  probate  judge  shall  appoint 
a  suitable  female  assistant  to  accompany  said  sheriff 
and  such  insane  person  to  the  asylum.  The  warrant 
of  the  probate  judge  shall  be  substantially  as  fol- 
lows: 

The  State  of  Ohio, county,  ss.: 

OfUce  of  the  probate  judge  ol  said  county: 
To 


All  the  proceedings  prescrihed  by  law  to  entitle 


to  be  .idniitied  into  t1ie  asylum  for  The  insane  having  been  had, 
you  are  c'onimande<l  forthwith  to  take  cliHrpe  of  and  convey 

said to  the  asylum  for  the  insane  at ,  ana 

you  jnc  authorized  to  take ,  as  assisrant:  after  ex- 

ecutinji-  this  warrant,  you  will  make  due  return  then'of  to  this 
of  lice. 

Witness  my  hand  and  official  seal,  this dav'  of , 

A.  D. . 


probate  judge. 

Upon  receiving  such  patient,  the  superintendent 
shall  indorse  upon  the  warrant,  a  receipt  substan- 
tially as  follows ; 

Asylum  for  the  insane  at , 

,  A.  D. . 

^  Received  this  day  of ,  the  patient  named  in  the 

within  warrant.  , 

superintendent. 

This  warrant,  with  the  receipt  of  the  superintend- 
ent thereon,  shall  be  returned  to  the  probate  judge 
who  issued  it,  and  shall  be  filed  by  him  with  the 
other  papers  relating  to  the  case.  If  the  medical  wit- 
ness does  not  state  in  his  certificate  that  the  patient 
is  free  from  all  infectious  diseases  and  from  vermin, 
the  probate  judge  shall  refuse  to  make  the  application 
to  the  superintendent,  as  herein  provided  until  such 
certificate  is  furnished.  The  relatives  of  any  person 
charged  with  insanity,  or  who  is  found  to  be  insane, 
shall,  in  all  cases,  have  the  right  to  take  charge  of 
and  keep  such  insane  person  charged  with  insanity, 
if  they  desire  so  to  do;  and  in  such  case,  the  pro- 
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bate  judge,  before  whom  ihe  iiujue^l  hsw  In^en  hvh\ 
shall  deliver  such  insane  pers  »n  to  them.    [s»f  v.  -Jl.] 

f  706.  Probate  judge  shall  lee  that  the  patient  bat 
proper  clothing.  What  clothing  ivffioien t ;  auperin tenden t 
not  bonnd  to  receive  patient  without.  \Viirn  a  pati  lit 
is  sent  to  the  asylum  for  the  insane,  the  pr<>h«tt*  jiidue 
shall  see  that  he  is  supplied  with  proper  t'ldthinK  and, 
if  not  otherwise  furnished,  he  sliall  furnihh  mkIi 
clothing,  and  in  such  cii.st%  the  same  shall  he  paid  for 
upon  his  certificate  and  the  order  of  the  rr>iinty  an- 
ditor  out  of  the  county  tri^asury.  For  a  male  patient, 
the  clothing  shall  be,  a  coat,  vest,  and  two  pairs  of 
pantaloons,  all  of  woolen  cloth  two  pairs  of  wcMilen 
socks,  two  pocket  handkerchiefs,  two  cravats,  on«* 
hat  or  cap,  a  pair  of  shojs  or  boots,  a  pair  of  slipptTs, 
three  cotton  shirts,  two  pnirs  of  drawers,  two  under- 
shirts, and  an  overcoat  or  other  outside  garment  huIH 
cient  to  protect  him  in  .severe  weather.  For  a  fi-male 
patient,  such  clothing  shall  be,  two  substantial  gowns 
or  dresses,  two  flaimel  petticoats,  two  pairs  of  wool»*n 
stockings,  one  pair  of  shoes,  one  pair  of  slippers,  two 
handkerchiefs,  a  good  bonnet,  two  cotton  chemises, 
and  a  large  shawl  or  cloak.  In  both  ca.ses  the  cloth- 
ing shall  be  new,  or  as  good  as  new,  and  the  woolens 
of  a  dark  color;  and  such  clothing  shall  be  delivere<i 
in  good  order,  with  the  patient,  to  the  superintend- 
ent, and,  without  such  clothing,  the  superintendent 
shall  not  be  bound  to  receive  the  patient.  [75  v.  04, 
§23.] 

37  O.  S.  548. 

g  707.  Proceedings  when  insane  person  can  not  be  admit- 
ted to  asylum.  If  a  person  found  to  be  insane  can  not  be 
admitted  into  the  asylum,  the  probate  judg<^  shall  di- 
rect the  sheriff  of  the  county,  or  some  other  suitable 
person,  to  take  charge  of  such  insane  person  until 
the  cause  of  non-admission  is  removed,  and,  if  neces- 
sary he  may  direct  the  confinement  of  such  insane 
person  in  the  county  infirmary  or  jail  (but  not  in  the 
same  room  with  a  person  charged  with  or  convicted 
of  a  crime),  as  the  circumstances  require;  and  if  all 
things  needful  are  not  otherwise  supplied,  he  shall 
furnish  them,  and  in  that  case  they  shall  be  paid  for 
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out  of  the  county  treajsury,  on  the  certificate  of  the 
probate  judge ;  but  he  shall  not.  in  any  case,  furnish 
anything,  either  in  the  way  of  clothing  or  for  any  other 
purpose,  to  a  person  who  is  not  in  needy  circuna- 
stances ;  if  there  is  no  physician  regularly  employed 
to  attend  the  jail  or  infirmary,  the  probate  judge, 
may  employ  one  to  attend  any  idiot  or  lunatic  therein 
and  the  physician  so  employed  shall  receive  a  conn- 
pensatipn  not  exceeding  two  dollars  per  day,  to  be 
paid  out  of  the  county  treasury  on  the  certificate  of 
the  probate  judge.     [75  v.  64. 1 24 ;  53  v.  81  §  61.] 

§  708.  When  insane  person  at  large  is  dangerous  he 
may  be  confined.  When  an  insane  person,  not  en- 
titled to  admission  into  an  asylum,  is  at  large,  and, 
being  so  at  large,  is  dangerous  to  himself  or  others, 
and  such  fact  is  established  to  the  satisfaction  of  the 
probate  judge,  he  shall  immediately  order  such  luna- 
tic to  be  confined  and  provided  for,  as  directed  by 
the  next  preceding  section;  and  when  a  person  is  so 
confined,  and  the  attending  physician  certifies  that 
such  person  is  restored  to  reason,  or  that  it  is  not 
necessary  longer  to  confine  him,  or  if  his  friends 
agree  to  take  the  care  of  him,  the  probate  judge  shall 
immediately  order  his  discharge.    [75  v.  64,  §  25.] 

§  709.  How  a  patient  may  be  discharged.  On  con- 
sent and  advice  of  the  trustees,  the  superintendent 
may  discharge  any  patient  from  any  asylum  for  the 
insane,  when  he  deems  such  discharge  proper  and 
necessary;  provided,  no  patient  with  known  homi- 
cidal or  suicidal  propensities,  shall  be  discharged 
without  a  bond  in  the  sum  of  one  thousand  dollars, 
with  two  or  more  sureties,  to  the  approval  of  the 
probate  judge  of  the  county  of  which  the  patient  is 
an  inhabitant,  payable  to  any  person  who  shall  be 
injured  in  person  or  property,  by  any  insane  act  of 
such  discharged  person  while  at  large  on  such  dis- 
charge, and  conditioned  to  save  harmless  by  paying 
all  damage  to  such  injured  person  as  shall  arise  in 
consequence  of  such  insane  act,  committed  by  such 
discharged  person.  Incurable  and  harmless  patients 
only  may  be  discharged  to  make  room  for  an  acute 
case  from  the  same  county;  and  no  patient,  with 
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known  homicidal  or  suicidal  propensities,  shall  be 
hereafter  kept  in  any  county  infirmary  or  jail  of  the 
state  except  temporarily,  while  awaiting  the  order 
for  removal  to  a  state  asylum  for  the  insane;  when, 
in  the  opinion  of  the  superintendent,  the  condition 
of  any  patient  at  the  time  of  discharge,  is  such  as  to 
justify  such  action,  he  may  permit  such  patient  to  go 
to  ilia  home,  or  leave  the  institution  unattended;  and 
i£  such  patient  is  not  financially  able  to  bear  his  own 
expenses,  the  superintendent  of  such  institution, 
may  furnish  the  patient  a  sufficient  sum  to  pay  his 
traveling  expenses,  and  charge  the  same  to  the  cur- 
rent expense  fund  of  the  institution;  such  sum  in  no 
case  shall  exceed  twenty  dollars.  In  all  cases  re- 
quiring an  escort,  should  neither  the  patient  nor  the 
friends  of  the  patient  be  financially  able  to  bear  the 
expense  of  his  removal,  the  superintendent  shall 
give  notice  to  the  probate  judge  of  the  county  of 
which  the  patient  is  an  inhabitant,  and  said  probate 
judge  shall  forthwith  issue  his  warrant  to  some  suit- 
able person,  giving  the  friends  of  patients  the  pref- 
erence, which  warrant  shall  read  as  follows: 

The  State  of  Ohio, County,  ss.: 

Office  of  the  probate  judge  of  said  county. 
The  proper  authority  having  directed  that ,  a 

Katient  from  this  county  in  the  asylum  for  the  insane,  at , 
e  i*emoved  therefrom,  you  are"  commanded  forthwith  to  i-e- 
move  said  patient,  and  return  him  to  his  home  in  said  state. 

Witness  my  hand  and  official  seal,  this day  of ,  i8— 

A.  B.,  probate  judge. 

Upon  receipt  of  said  warrant,  the  person  to  whom 
it  is  directed,  shall  forthwith  execute  it,  and  return 
itto  the  probate  judge  by  whom  it  was  issued,  and 
said  probate  judge  shall  ascertain  and  fix  the  allow- 
ance to  the  person  executing  such  warrant  for  ex- 
penses and  fees,  and  certify  the  same  to  the  county 
auditor,  who  shall  draw  his  warrant  therefor  on  the 
county  treasurer.    In  the  case  of  any  patient  having 
no  known  homicidal  or  suicidal  propensities,    the 
superintendent  is  authorized,  whenever  he    deems 
the  best  interests  of  such  patient  to  require  it,  to 
permit  said  patient  to  leave  the  institution  on  a  trial 
Tisit,  not  in  any  case  to  exceed  ninety  days,  the 
patient  being  returnable  at  any  time  within  tha^ 


§  709-711  INSANE  ASYLUM.  30 

(late,  should  sucli  return  be  necessary,  without  fur- 
ther legal  proceedings.  The  removal  of  such  patient 
on  such  trial  visit,  sliall  be  made  in  the  same  man- 
ner as  provided  in  this  section  for  the  removal  on 
discharge,  and  when  return  irom  such  vihit  is  neces- 
sary, and  neither  the  patient  nor  the  tri^  uds  of  the 
patient  are  financially  able  to  bear  the  expense,  said 
return  shall  be  made  on  the  warrant  of  the  probate 
judge,  in  the  same  manner  as  provided  herein  in  the 
Ci!S<^  of  discharged  patients  in  like  circumstances. 
L85v.  123.[ 

The  power  of  the  officers  of  the  asylum  to  tlischjirge  is  plen- 
ary ami  when  made  the  duty  of  the  prohate  judge  to  issue  the 
warrant  is  entirely  miniistenal,  and  if  he  refuses  he  may  le 
compt-lle.i  by  niamlanius  to  issue  the  warrant,  7  O.  S.  I'lS;  but 
the>e  .^.eetions  apply  only  to  patients  having  a  settlement  in  the 
county  juid  do  not  require  the  return  of  n 'n-r*  8i«lents  sent 
from  the  county  to  the  |tenitentiary  and  thence  trHusferred  to 
the  asylum,  17  <>.  S.  14S  Man<ianius  does  not  lie  to  compel 
superintendent  to  take  back  inmate,  38  O.  S.  490. 

§  710.  Superintendent  to  report  death,  escape,  etc.,  to 
probate  judge.  The  superintendent  shall,  immediate- 
ly after  the  removal,  death,  escape,  or  discharge  of 
any  patient  or  return  of  an  escaped  patient  leport 
the  same  to  the  probate  judge  of  the  county  from 
which  such  patient  was  committed,  and  in  case  of 
death  he  shall  notify  one  or  more  of  the  nt^arest  rela- 
tives of  su(di  deceased  patient,  if  known  to  him, 
either  by  letter  or  telegraph,  as  to  him  may  seem 
best  and  if  the  place  of  residence  of  such  relatives  is 
unknown  to  the  superintendent,  the  probate  judge, 
immediately  upon  receiving  notification,  shall  in  the 
speediest  manner  possible,  notify  such  relations  if 
known  to  him,  and  when  a  patient  is  discharged  as 
cured,  tlu5  superintendent  may  furnish  such  patient 
with  suitable  clothing,  and  a  sufficient  sum  of  money 
to  pay  the  actual  traveling  expenses  of  such  patient 
to  the  township  in  the  county  from  which  he  or  she 
was  sent,  not  in  any  case  exceeding  twenty  dollars. 
[78  V.  102.] 

^  711.  How  patients  selected  in  certain  oases.  If  ap- 
plication is  made  to  an  asylum  for  the  insane  for  the 
admission  of  more  patients  than  such  institution  can 
accommodate,  a  selection  shall  bg  made  as  follows; 
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1.  Recent  cases,  that  is,  where  the  dist^aae  is  of  lem 
than  one  year's  duration,  sliall  have  the  preference 
over  all  others  in  the  same  county.  2.  Cljronic 
cases,  that  is,  when  the  <list»as<*  i.^  of  n^jre  than  one 
year's  duration,  presenting  the  nj<>st  favorahle  j>ro«- 
pect  of  recovery,  shall  he  iwxt  pn-ferr*;*!.  3.  TUitmn 
for  whom  applications  [have  lK*en)  lon;.t*Ht  im  file, 
oth«*r  thinors  bein^  equal,  shall  next  Im*  preferred: 
4.  No  county  can  have  in  any  institution  more  ihan 
its  just  proportion  according  to  its  {Kipulatitin,  «  xc«pt 
in  cas';?s  wh«  re  some  other  county  in  the  same  aM>- 
lum  district  has  not  a  sufficient  numlM*r  of  imtients 
to  fill  up  its  proportion:  in  such  cases,  the  suiK*rin- 
tendent  may  admit  from  a  county  more  thati  its  just 
proportion,  giving  preference  to  patients  applying  as 
herein  provided.     [75  v.  04,  g  28.] 

i  712.  Prooeedings  when  patient,  diioharged  at  evred, 
again  beoomes  insane.  When  a  patient  dis<'hargfMi 
from  an  asylum  for 'the  insane  as  cure.j,  at^iin  1h»- 
comes  insane,  ami  a  respectahle  i>hysi<'ian  files  with 
the  probate  judge  of  the  county  of  which  th«^  insane 
person  is  an  inhabitant,  an  affidavit  setting  forth  the 
fact  of  the  recurrence  of  the  disease,  and  such  other 
^facts  relating  thereto  as  he  deems  proper,  the  pro- 
bate judge  shall  forthwith  transnnt  a  copy  of  such 
affidavit,  authenticated  by  his  official  seal,  to  the 
superintendentof  the  proper  asylum,  and  thereupon 
the  same  proceeding  shall  be  haci  as  provi«led  in  this 
chapter  for  persons  found  to  be  insane  upon  inquest 
held  for  that  purpose.     [75  v.  04,  g  25).] 

§  713.  Patients  entitled  to  benefit  of  babeas  corpus. 
All  persons  confin-.d  as  insane  shall  be  entitled  to 
the  benefit  of  the  writ  of  hahras  c  irpuSy  and  the 
question  of  insanity  shall  be  decided  at  the  hearing; 
and  if  the  judge  decides  that  the  person  is  insane, 
such  decision  is  no  bar  to  the  issuing  of  the  writ  a 
second  time,  when  it  is  alleged  that  such  person  has 
been  restored  to  reason,    [75  v,  04,  §  :50.] 

I  714.  Probate  jnd^  to  llle  and  preserve  papers.  In 
all  cases  of  inquests  held  under  the  ])rovision8  of  this 
chapter,  the  probate  judge  shall  file  and  preserve  all 
papers  left  with  him,  and  shall  make  such  entries 
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upon  his  docket  as  will,  together  with  the  papers  so 
filed,  preserve  a  perfect  record  of  each  case  tried  by 
him.    [75  v.  64,  §  31.] 

g  718.  Proseonting  attorneys  shall  attend  to  suits. 
Prosecuting  attorneys  shall  attend  to  all  suits  insti- 
tuted on  behalf  of  the  asylums  for  the  insane,  and 
shall  be  entitled  to  a  compensation  of  ^ve  per  cent, 
on  all  sums  collected  for  the  same.     [75  v.  64,  §  35. 

g  719.  Costs  in  oases  of  inqnest.  The  taxable  costs 
and  expenses  to  be  paid  under  the  provisions  of  this 
chapter  shall  be  as  follows:  To  the  probate  judge 
with  whom  the  afiidavitis  filed,  the  sum  of  two  dol- 
lars for  holding  an  inquest;  for  each  warrant,  certifi- 
cate, or  subpoena,  he  necessarily  issues,  the  same  fees 
as  are  allowed  by  law  to  the  clerk  of  the  court  of 
common  pleas  for  similar  services;  and  the  amount 
of  postage  on  all  communications  to  and  from  the 
superintendent  which  the  judge  is  required  to  pay; 
to  the  medical  witness  who  makes  out  the  certificate, 
two  dollars,  and  witness  fees,  such  as  are  allowed  by 
law  in  other  cases;  to  the  witnesses  and  constables, 
the  same  fees  as  are  allowed  by  law  for  like  services 
in  other  cases;  to  each  person  employed  by  the  pro- 
bate judge  to  commit  a  lunatic  to  the  county  infirm- 
ary, seventy-five  cents  per  day;  to  the  jailer,  for 
keeping  an  idiot  or  insane  person,  thirty-five  cents 
per  day;  to  the  sheriff"  or  other  person  than  an  assist- 
ant, for  taking  an  insane  person  to  the  asylum,  or 
removing  one  therefrom  upon  the  warrant  of  the 
probate  judge,  mileage  at  the  rate  of  ten  cents  per 
mile,  going  and  returning,  and  seventy-five  cents 
per  day  for  the  support  of  each  patient,  on  his  jour- 
ney to  or  from  the  asylum,  and  to  each  assistant  five 
cents  per  mile,  and  nothing  more;  the  number  of 
miles  to  be  computed  in  all  cases  by  the  nearest 
route  traveled'  the  costs  specified  in  this  section 
shall  be  paid  out  of  the  county  treasury,  upon  the 
certificate  of  the  probate  judge.  [83  v.  o6;  75  v.  64, 
§36, 

§780.  Definitions  of  terms.  The  terms  "insane" 
and  ^'lunatic,"  as  used  in  this  chapter,  include  every 
gpecjes  of  insanity  or  mental  derangement;  the  term 
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"idiot"  is  restricted  to  a  person  foolish  from  birth, 
one  supposed  to  be  naturally  without  a  mind;  a  per- 
son with  a  family  is  one  who  has  a  wife  and  child  or 
either;  the  words  "needy  circumstances,"  when  ap- 
plied to  a  person  without  a  family,  means  one  whose 
estate,  after  the  payment  of  his  debts,  and  excluding 
from  the  estimate  such  part  of  his  estate  as  is  ex- 
empt from  execution,  is  worth  less  in  cash  than  five 
hundred  dollars;  and  the  same  words,  when  applied 
to  a  person  having  a  family,  means  one  whose  estate, 
estimated  as  aforesaid,  is  worth  less  in  cash,  ^ter 
the  payment  of  his  debts  and  the  support  of  his 
family  for  one  year,  than  one  thousand  dollars,  pro- 
vided, that  when  the  words  are  applied  to  a  married 
woman,  her  estate,  and  that  of  her  husband,  shall 
be  estimated,  as  aforesaid,  and  the  amount  shall 
determine  the  question  whether  she  be  in  needj 
circumstances  or  not,  within  the  meaning  of  this 
chapter.     [75  v.  64,  §  37.] 

§  721.  Bemoval  or  disoharge  from  infirxoary.  When 
the  probate  judge  issues  his  warrant  for  the  removal 
to  an  asylum  for  the  insane  of  any  insane  person, 
temporarily  committed  to  a  county  infirmary,  the 
certificate  of  the  superintendent  of  such  infirmary, 
or  the  physician  in  charge  thereof,  that  the  condition 
of  such  insane  person,  by  recovery  or  otherwise,  has 
so  changed  as  to  make  it  unsuitable  to  remove  him 
to  the  asylum,  shall  be  a  suflBlcient  return  to  the  war- 
rant; and  the  superintendent  of  the  infirmary  is  au- 
thorized, in  case  such  person  has  recovered,  to  dis- 
charge him  therefrom.     [75  v.  64,  ?  38.] 

§738.  Prooeedings  to  obtain  admission  to  Longview 
Asylum,  Hamilton  county.  For  the  admission  of  in- 
mates into  this  asylum,  the  following  proceedings 
shall  be  had:  Some  resident  citizen  of  Hamilton 
county  must  file  with  the  probate  judge  thereof  an 
affidavit,  substantially  as  follows: 

The  State  of  Ohio,  Hamilton  county,  ss.: 

The  undei-signed,  a  citizen  of  Hamilton  county,  Ohio,  being 

Bwom,  says  that  he  believes to  be  insane,  and  a  fit 

sal^ect  for  the  lunatic  asylum;  he  is  a  resident  of  Hamilton 

eonnty,  has  a  legal  settlement  in township.    These  facts 

are  known  by and (naming  at  least  two 

.  persons) .    [75  v.  93,  $  20] . 
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{  789.  Id.  Warrant,  mbposnas,  etc.  When  this  affi- 
davit is  filed,  the  prohate  judge  shall  forthwith  issue, 
his  warrant  to  the  sheriff,  or  some  other  suitable  per- 
son, commanding  him  to  bring  the  person  alleged  to  be 
insane  before  him,  on  a  day  in  such  warrant  named, 
which  shall  not  be  more  than  five  days  after  the  affi- 
davit was  filed,  and  shall  immediately  issue  subpoenas 
to  such  witnesses  as  are  named  in  the  affidavit  and 
a  physician  to  be  designated  by  the  probate  judge, 
commanding  them  to  appear  before  him,  on  the  re 
turn  day  of  the  warrant;  and  if  any  person  disputes 
the  insanity  of  the  person  so  charged,  the  judge 
shall  issue  subpoenas  for  such  persons  as  are  de- 
manded on  his  behalf.     [75  v.  93,  g  21.] 

see  $  708. 

J  740.  Id.  Examination,  eto.  At  the  time  appointed, 
(unless  for  good  cause  the  investigation  is  adjourned ) , 
the  judge  shall  proceed  to  examine  the  witnesses  in 
attendance,  and  if,  upon  the  hearing  of  the  testimony 
such  judge  is  satisfied  that  the  person  so  charged  is 
insane,  and  is  included  in  the  class  enumerated  in 
this  chapter,  he  shall  cause  a  certificate  to  be  made 
out  by  the  physician,  setting  forth  the  name,  age,  and 
residence  of  the  patient,  with  a  concise  history  of  the 
case,  medical  treatment  pursued,  supposed  cause  of 
the  disease,  and  such  other  information  as  is  doomed 
useful.  [75  V.  93,  §  22]. 
•      See  g  704. 

§  741.  Id.  Patient  shall  be  taken  to  asylum.  How. 
The  probate  judge,  upon  receiving  the  certificate 
aforesaid,  shall  forthwith  transmit  a  copy  thereof, 
and  his  finding  in  the  case,  under  his  official  seal,  to 
some  suitable  person  (giving  the  relatives  of  such  in- 
sane person  tne  preference),  who  shall  immediately 
take  charge  of  and  convey  such  patient  to  the  asylum, 
and  return  therefor,  to  the  probate  judge,  a  receipt 
of  the  superintendent,  to  be  filed  with  the  other  pa- 
pers in  the  case.    [75  v.  93,  i  23], 

See  $  705. 

§  743.  Id.  ProlMite  judge  to  file  and  preserve  papers. 
In  each  case  of  inquest  held  under  the  provisions  of 
this  chapter,  the  probate  judge  shall  file  and  carefully 
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preserve  all  papers  relating  thereto,  and  shall  make 
such  entries  as  will,  together  with  the  papers  filed, 
preserve  a  complete  record  thereof.  [75  v.  93,  J  20]. 
§  746.  Id.  FrosecntixLg  attorney  shall  attend  to  toits. 
The  prosecuting  attorney  of  Hamilton  county  shall  at- 
tend to  all  suits  instituted  on  behalf  of  the  asylum,  and 
shall  be  entitled  to  five  percent,  on  all  sums  collected 
by  him,  as  compensation  therefor.    [75  v.  93,  J  29], 

§  748.  Id.  Costs  and  expenses.  The  taxable  costs  and 
expenses  to  be  paid  under  the  provisions  of  this  chap- 
ter shall  be  as  follows :  To  the  probate  j  udge,  for  filing 
affidavit  and  holding  inquest,  the  sum  of  two  dollars; 
to  the  person  making  affidavit  as  required  for  an  in- 
quest, two  dollars,and  witness  fees  as  are  allowed  in 
other  cases ;  to  witnesses,  constables,  and  sheriffs,  the 
same  fees  as  are  allowed  for  like  services  in  other 
cases.     [75  v.  93,  i  31]. 

i  749.  Id.  Penalties.  If  the  probate  judge,  or  any- 
other  person  charged  with  duties  under  this  chapter, 
neglects  or  refuses  to  discharge  any  such  duties,  he 
shall  forfeit  a  sum  not  exceeding  fifty  dollars,  to  be 
recovered  for  the  use  and  benefit  of  the  asylum  in  a 
civil  action,  conducted  in  the  name  of  the  county  of 
Hamilton,  as  in  case  of  a  debt  due  the  asylum,  or  may 
be  removed  from  his  office  in  the  same  manner  as  for 
any  other  neglect  of  duty.    [75  v.  93,  §  32]. 
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§752.  Committal  and  discharge  of  youths.  The  boys* 
industrial  school  situate  in  Fairfield  county,  has  for 
its  object  the  reformation  of  those  committed  to  its 
charge:  and  all  youth  committed  thereto,  shall  be 
committed  until  they  arrive  at  full  age,  unless  sooner 
reformed;  provided,  that  the  judge  of  the  court  sen- 
tencing such  youth  may  order  their  discharge  when- 
ever he  is  satisfied  by  a  re-examination  of  the  facta 
connected  with  the  arrest,  conviction  and  detention 
of  the  person  confined,  due  notice  of  the  time  and 
place  of  such  re- hearing  having  first  been  given  by  th^ 
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court  to  the  superintendent  of  the  boys*  industrial 
school,  that  the  future  welfare  of  such  youth  and  the 
interest  of  society  will  not  be  endangered  thereby. 
[83  V.  6.] 

§  753.  Admission  of  youths  to  sohools.  Male  youtli, 
not  over  sixteen  nor  under  ten  years  of  age  may  be 
committed  to  the  boys*  industrial  school  by  any 
judge  of  a  police  court,  judge  of  the  common  pleas 
court  or  probate  court  on  conviction  of  any  offense 
against  the  laws  of  the  state.    [83  v.  7.] 

§  764.  Admission  of  oonvicts  to  school.  Any  such 
youth  convicted  of  any  crime  or  offense  the  punish- 
ment of  which  is,  in  whole  or  in  part,  confinement  in 
the  jail  or  penitentiary,  may  at  the  discretion  of  the 
court  giving  sentence,  in  lieu  of  being  sent  to  the 
jail  or  penitentiary,  be  committed  to  the  boys'  indus- 
trial school.    [83  V.  7.] 

§  755.  May  be  committerd  on  recommendation  of  grand 
jury.  Any  such  youth  against  whom  a  crime  is 
charged  before  a  grand  jury,  if  the  charge  is  sup- 
ported by  sufficient  evidence  to  put  him  on  trial 
may,  on  the  recommendation  of  the  grand  jury,,  and 
without  presenting  an  indictment,  be  committed  by 
the  court  to  the  reform  school.    [75  v.  60,  §  110.] 

i  756.  Conveyance  to  school  of  sentenced  youth  and 
delivery  to  superintendent.  Any  such  youth  upon 
bein^  sentenced  to  the  boys*  industrial  school,  shall 
within  five  days  after  sucn  sentence,  unless  the  court 
giving  such  sentence  shall  otherwise  order,  be  con- 
veyed to  said  industrial  school  by  the  sheriff  of  the 
county  in  which  the  conviction  was  had,  or  by  some 
other  suitable  person  designated  by  the  court  giving 
the  sentence  and  delivered  into  the  custody  of  the 
superintendent  of  the  boys*  industrial  school  together 
with  a  statement  of  the  offense  for  which  such  youth 
was  convicted,  also  his  age,  and  a  copy  of  the  sen- 
tence of  the  court.    [83  v.  201.] 

§  759.  Transportation  expenses,  costs  of  commitment. 
The  expenses  incurred  in  the  transportation  of  a 
youth  to  the  boys'  industrial  school  shall  be  paid  by 
the  county  from  which  he  is  committed,  to  the  oflt 
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cer  or  person  delivering  him  upon  the  presentation 
ot  his  sworn  statement  of  account  of  such  expenses; 
and  the  costs  in  any  case,  shall  be  paid  in  like  man- 
ner, upon  the  certificate  of  the  proper  officer  of  the 
court  in  which  he  was  convicted;  if,  however,  such 
youth  has  been  convicted  of  a  crime,the  punishment 
of  which  is  confinement  in  the  penitentiary,  the 
costs  in  the  case,  and  the  expenses  of  his  transporta- 
tion shallfOn  like  statement  and  certificate,  be  paid 
out  of  the  state  treasury.    [83  v.  201.] 


COMMITMENT  TO  GIRLS*  INDUSTRIAL  HOME. 

§  763.     HoT7  girls  charged  with  offenses  brought  before 
court.    Time  for  hearing  offense.    Whenever  a  resident 
citizen  shall  file  with  the  probate  judge  of  his  county 
his  ajQfidavit,  charging  that  a  girl  above  the  age  of  nine 
years  and  under  the  age  of  fifteen  years  who  resides 
m  such  county,  has  committed  an  offense,  punishable 
by  fine  or  imprisonment,  other  than  imprisonment 
for  life,  or  that  she  is  leading  a  vicious  or  criminal 
life,  it  shall  be  the  duty  of  such  judge  to  fix  a  time 
not  more  than  five  days  from  the  time  such  affidavit 
is  filed  for  hearing  the  complaint  set  forth  in  such 
affidavit,  and  he  shall  forthwith  issue  a  warrant  to  the 
sheriff  of  such  county,  or  some  other  suitable  person, 
commanding  him  to  bring  such  girl  before  such  judge 
at  his  office,  at  the  time  fixed  for  such  hearing,  and 
shall  also,  at  the  same  time,  issue  an  order  in  writing 
addressed  to  the  father  of  such  girl,  if  living  and  resi- 
dent of  such  county,  and  if  not  living  and  so  resi- 
dent, then  to  her  mother,  if  living  and  so  resident, 
and,  if  there  is  no  father  or  mother  so  resident,  then 
to  her  guardian,  if  so  resident,  and  if  not,  then  to  the 
person  with  whom  the  girl  resides,  requiring  such 
father,  mother,  guardian,  or  other  person,  to  appear 
before  such  probate  judge  at  such  hearing,  and  said 
judge  is  authorized  to  continue  such  proceeding  from 
day  to  day,  and  issue  all  necessary  subpoenas  for  wit- 
nesses.   [84  V.  77]. 
See  $774. 
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J  770.  Proceedings.  Commitment  to  the  home.  At 
the  time  named  in  the  aforesaid  order,  the  probate 
judge  shall  hear  such  testimony  as  is  presented  be- 
fore him  in  relation  to  the  case,  and  if  it  appears  to 
his  satisfaction  that  the  girl  before  him  is  a  suitable 
subject  for  the  industrialhome,  he  shall  commit  her 
to  that  institution,  and  issue  his  warrant  to  the  sheriff 
of  the  proper  county,  or  to  some  suitable  person  to 
be  appointed  by  him,  commanding  him  to  take  charge 
of  the  girl  and  deliver  her  without  delay  to  the  super- 
intendent of  the  home.     [75  v.  144,  ^  9].    . 

§  771.  Fees.  The  girl  may  demand  a  trial  hy  jury. 
The  fees  of  the  probate  judge,  sheriff,  and  other  costs 
incurred  in  the  proceedings  herein  provided  for,  shall 
be  the  same  as  are  paid  in  similar  cases,  and  ehall  be 
paid  by  the  proper  county  in  the  same  manner ;  but 
nothing  in  this  chapter  shall  be  construed  to  prevent 
a  girl  arrested  for  crime  from  demanding  a  trial  by 

i'ury,  and  when  such  demand  is  made,  by  or  on  be- 
lalf  of  such  girl,  the  probate  judge  is  authorized, 
after  an  examination  of  the  case,  to  either  discharge 
her  or  cause  her  to  enter  into  a  recognizance  for  her 
appearance  before  the  court  of  common  pleas  of  the 
county,  forthwith,  if  said  court  is  in  session,  and  if 
not  in  session,  then  on  the  first  day  of  the  next  term 
thereof,  to  answer  to  such  charge,  and  in  default  of 
such  bail,  to  commit  her  to  the  jail  of  the  county  until 
the  first  day  of  said  next  term  of  common  pleas'court, 
or  until  discharged  by  due  course  of  law,  and  he  shall 
forward  to  the  clerk  of  the  common  pleas  court  a 
transcript  of  his  proceedings  in  the  case ;  and  shall 
also  cause  such  witnesses  as  appear  against  her  be- 
fore him,  to  be  recognized  to  appear  at  said  term  of 
common  pleas  court  to  give  evidence  against  her. 
[75  V.  144,  §  9]. 

^  773.  Detention  and  discharge  of  inmates  of  girls' 
indnstrial  home.  A  girl  duly  committed  to  the  home 
shall  be  kept  there,  disciplined,  instructed,  em- 
ployed, and  governed,  under  the  direction  of  the 
trustees,  until  she  is  either  reformed  and  discharged, 
or  bound  out  by  them, according  to  their  by-laws,  or 
has  attained  the  age  of   eighteen  years  j   but  the 
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trustees  with  the  approval  of  the  governor  after  a 
full  statement  of  the  cause  shall  have  the  right  to 
discharge  and  return  to  the  parents,  guardian,  or  pro- 
bate judge  of  the  county  from  which  she  was  commit- 
ted, who  may  place  under  the  care  of  the  infirmary 
directors  of  said  county  any  girl,  who,  in  their  judg- 
ment, ought,  for  any  cause,  to  be  removed  from  the 
home,  and  in  such  case  the  trustees  shall  enter  upon 
their  records  the  reasons  for  her  discharge,  a  copy  of 
which  record,  signed  by  their  secretary,  shall  be 
forthwith  transmitted  to  the  probate  judge  of  the 
county  from  which  the  girl  was  committed  [79  v. 
81,  75  V.  144,  §10]. 

J  774.  Proceedings  when  a  girl  is  charged  with  a  crim- 
inal offense.  When  a  girl  between  nine  and  fifteen 
years  of  age  is  brought  before  a  court  of  criminal  juris- 
diction charged  with  an  offense,  punishable  by  fine  or 
imprisonment,  other  than  imprisonment  for  life,  and 
who,  if  found  guilty,  would  be  a  proper  subject  for 
commitment  to  the  home  (an  order  to  that  effect 
being  entered  on  the  records  of  the  proceedings  of 
said  court),  it  shall,  thereupon,  by  warrant  or  order, 
cause  such  a  girl  to  be  forthwith  taken  before  the 
probate  judge  of  the  proper  county,  and  shall  trans- 
mit to  him  the  complaint  and  indictment^  or  warrant, 
by  virtue  of  which  she  had  been  arrested,  when  the 
probate  judge  shall  proceed  in  the  same  manner  as  if 
she  had  been  brought  before  him  upon  the  original 
complaint,  as  is  provided  in  this  chapter.  [75  v.  144, 
HI]. 

See  $  769.^ 


PROCEEDINGS  ON  COMPLAINT  AGAINST  COUNTY  AUDITOR. 

i  1031.  For  what  causes  auditor  shall  forfeit  his  office. 
If  an  auditor  refuses  or  neglects  to  make  any  settle- 
ment with  his  county  treasurer,  according  to  law,  or 
wilfully  fails  to  perform  any  other  duty  required  of 
him  by  law,  he  shall,  in  addition  to  criminal  prose- 
cution therefor,  forfeit  his  office ;  and  upon  an  affidavit 
being  made  before  the  probate  judge  of  the  county 
that  the  auditor  of  his  said  county  is  guilty  of  a  vio- 
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lation  of  the  provisions  of  this  chapter,  or  of  any 
duty  enjoined  nerein,  the  probate  judge  shall  imme- 
diately issue  a  summons  to  the  auditor,  which  sum- 
mons shall  be  made  returnable  as  in  other  civil  suits ; 
and  if  upon  examination,  the  court  is  satisfied  that 
there  are  reasonable  grounds  for  such  complaint,  the 
court  may  report  the  same  to  the  county  commis- 
sioners, who  shall  immediately  suspend  said  auditor, 
and  appoint  some  suitable  person  to  perform  the 
duties  of  auditor,  until  such  auditor  is  restored  to  the 
possession  of  his  office,  or  his  successor  duly  elected 
and  qualified,  who,  upon  giving  bond  and  taking  the 
oath  of  office,  as  county  auditors  are  required  to  do, 
shall  be  authorized  to  perform  all  the  duties  and  be 
subject  to  all  the  obligations  and  liabilities  of  county 
auditors,  and  his  bond  shall  be  filed  and  recorded 
the  same  as  bonds  of  county  auditors.  [67  v.  103, 
?20.] 


APPOINTMENT   OF  EXAMINERS  OF  COUNTY   TREASURY   BY 

PROBATE  COURT. 

i  1129.  Ezaminations  of  oonnty  treasurer.  Appoint- 
ment  of  ezaminers  by  probate  judge.  Their  duties.  An 
inspection  and  thorough  examination  of  all  books, 
vouchers,  accounts,  moneys,  bondo,  securities,  and 
other  property  in  the  treasury  of  the  county,  shall  be 
made  oy  the  auditor  and  commissioners  tnereof  as 
often  as  every  six  months  in  each  year,  and  the  pro- 
bate judge  shall  once  every  six  months  or  oftener,  if 
he  deems  it  necessary,  or  whenever  he  is  requested 
so  to  do  in  writing,  by  one  or  more  of  the  bondsmen 
of  the  treasurer;  and  on  the  day  and  at  the  time  the 
treasurer  turns  over  his  office  and  its  eflfects  to  his 
successor  in  office,  without  notice  to  any  one,  he  shall 
appoint  in  writing,  under  the  seal  of  said  court,  two 
competent  and  trustworthy  accountants  of  opposite 
politics,  neither  of  whom  shall  have  held  the  office 
of  treasurer,  nor  been  a  clerk  in  any  county  office 
during  the  two  years  next  preceding  such  appoint- 
ment; provided,  that  person^  who  have  served  as  ex- 
aminers under  the  provisions  of  this  section  shall  not 
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i^ain  be  appointed,  until  the  expiration  of  three 
years »  who,  after  being  sworn  to  faithfally  per- 
form the  duties  imposed  upon  them,  shall  forthwith, 
without  previous  notice  or  intimation  to  the  county 
treasurer,  or  any  other  person,  of  such  intended 
inspection  and  examination,  enter  the  county  treas- 
ury, present  their  autliority  aforesaid  to  the 
county  treasurer,  demand  the  keys  of  the  vaults  and 
safes,  and  proceed  immediately  to  count  the 
money '  therem,  and  inspect  and  examine  the 
books,  records  tnd  vouchers  thereof;  and  after  having 
counted  the  money,  inspected  and  examined  the 
books,  records  and  vouchers  found  therein,  make  due 
entry  of  the  same;  after  which  the  said  examiners 
shall  proceed  torthwith  to  the  office  of  the  county 
auditor,  and  there  ascertain  how  much  money  the 
county  treasurer  stands  charged  with  on  the  auditor's 
books.  Said  auditor  shall  furnish  such  accountants 
with  a  statement  of  the   exact  amount  of  money, 

Eroperty,  bonds,  securities,  assets,  and  effects,  also, 
ow  much  belongs  toeach  particular  fund,  and  should 
be  in  the  said  treasury ;  the  said  accountants  shall  cer- 
tify the  exact  amount  of  money  in  the  treasury,  to- 
gether with  the  amount  belonging  to  each  particular 
fond,  also,  all  property,  bonds,  securities,  vouch- 
ers, assets,  an<l  effects,  as  aforesaid,  in  writing, 
in  triplicate,  one  copy  of  which  certificate  shall  bo 
recorded  in  the  books  of  the  treasury,  and  filed  by  the 
treasurer  in  his  office,  and  one  copy  shall  be  recorded 
and  filed  by  the  auditor  of  the  county;  ono 
copy  thereof  shall  be  duly  reported  to  the  probate 
court,  and  be  entered  of  record  therein,  a  copy  of 
which  shall  be  furnished  by  the  probate  judge  for 
publication,  one  week  in  two  newspapers  of  opposite 
politics  of  general  circulation  in  the  county  in  which 
such  examination  is  made ;  and  the  said  accountants 
so  appointed  and  performing  the  duties  therein  re- 
quired, shall  be  paid  five  dollars  per  day,  for  the  time 
necessary  to  the  performance  of  the  same;  but  cf  the 
county  treasury,  on  a  warrant  drawn  by  the  county 
auditor  and  approved  by  the  certificate  of  said  court, 
particularly  specifying  the  duty  performed ;  and  the 
auditor  of  state  is  authorized,    when,    from   infer- 
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mation  filed  in  his  offico,  he  deems  it  necessary  for 
the  safety  and  security  of  the  pubhc  funds,  to  appoint 
a  competent  accountsjit,  who  shall,  in  like  manner, 
proceed  to  examine  the  county"  treasury  and  count 
the  funds  therein,  and  have  the  same  powers  and  re- 
ceive the  same  compensation,  to  be  paid  in  the  same 
manner,  as  examiners  appointed  by  a  probate  judge 
and  in  addition  thereto  his  necessary  expenses  in- 
curred, to  be  approved  by  the  auditor  of  state,  and 
such  examiner  shall,  immediately  after  ascertaining 
the  condition  of  the  county  treasury,  and  the  amount 
of  money  therein,  certify  the  same,  in  the  manner 
aforesaid,  and  file  one  copy  of  the  certificate  with  the 
county  auditor,  and  one  with  the  county  treasurer, 
and  transmit  one  copy  to  the  auditor  of  state,  to  be 
filed  in  his  office,  and  the  county  treasurer  and 
county  auditor  shall  submit  the  offices,  books,  safes, 
moneys,  papers,  and  eflfecls  thereto  belonging,  to 
the  inspection  of  such  examiner,  or  examiners, 
on  demand;  provided,  that  in  counties  in  which 
the  county  treasurer  is  also  tity  treasurer  by 
virtue  of  law,  the  examination  nerein  provided 
for  shall  embrace  the  funds  belonging  to  the  city,  and 
the  citv  clerk  or  city  auditor  shall  perform  the  same 
duties  herein  required  of  the  county  auditor.  Any 
officer  or  person  violating  any  of  the  provisions  of 
this  section,  shall  be  fined  in  any  sum  npt  exceeding 
one  thousand  nor  less  than  one  hundred  dollars,  or 
be  imprisoned  in  the  penitentiary  not  more  than  five 
years,  or  both,  at  the  discretion  of  the  court.  [82  v. 
173.] 


DTSPOSITIOX  OP  PROPERTY  FOUND  ON   DEAD   PERSON. 

§  1224.  Coroner  shall  return  deaoription  of  person 
found  dead.  When  an  inquest  is  held,  the  coroner 
shall,  as  part  of  his  finding,  give  a  description  of  tho 
person  over  whose  body  the  inquest  is  neld,  which 
description  shall  specify  the  name,  age,  sex,  resi- 
dence, place  of  nativity,  color  of  the  eyes,  hair,  marks, 
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I  and  all  other  particulars  which  may  omiMt  in  tho 
^  identification  of  the  person;  and  the  coninrr  shall 
a'so  make  an  inventory  of  all  articles  <  f  property 
found  on  or  about  the  person,  and  descTiU*  t lie  same 
as  minutely  as  can  conveniently  bo  done;  also,  of  all 
moneys,  specifying  the  amount,  and  kind,  and  de- 
nomination thereof.    [53  v.  48,  §  1.] 

^1226.  Sesarate  return  of  iaventory  and  finding. 
The  inventory  and  the  return,  provid«i  for  i:i  ^  1_'24, 
shall  be  made  separately  from  the  finding  as  to  the 
death,  and  shall,  together  with  all  the  articles  and 
moneys  described  in  said  inventory,  be  returned  by 
the  coroner  or  other  otficer,  to  the  probate  court. 
[53.V.  4S,  §3.] 

^  1227.  DisiKMition  of  propert/  fjnnd  on  deooMod  por* 
son.  Duty  of  probate  court.  In  case  the  name  of  the 
person  over  whose  body  the  inquest  has  been  hehi, 
is  unknown,  the  probato  court  shall  make  sucli  or- 
der for  the  preservation  of  the  property  found  on  the 
person,  other  than  money,  as  may  bo  necessary  for 
the  future  identification  of  said  person;  if  tlie  same 
is  known,  it  shall  make  such  other  order  a  4  may  to  it 
seem  best;  the  money  found  shall  bo  applied,  first,  to 
pay  the  expenses  of  saving  the  body  of  the  dece^^Ml, 
of  the  inquest  and  burial,  and  the  remainder,  if  any, 
shall  be  paid  into  the  county  treasury  and  become  a 
part  of  the  general  fund;  but  when  property,  other 
^  than  money,  is  found  upon  the  person  over  whoso 
body  such  inquest  was  neld,  and  such  property  is 
not  identified  or  claimed  within  the  period  of  one 
year,  from  the  time  the  probate  court  received  the 
same,  it  shall  proceed  to  sell,  at  public  sale,  such 
property,  after  giving  public  notice  for  the  period  of 
ten  days,  in  some  newspaper  of  general  circulation  in 
the  county,  and  pay  the  proceeds  of  said  sale  into  the 
county  treasury,  to  become  a  part  of  the  general 
fund  of  said  county:  if,  at  anv  time  thereafter,  proof 
is  made  to  tRe  satisfaction  of  the  probate  court  or  the 
county  commissioners,  of  the  right  of  any  person  or 
persons,  by  inheritance  or  otherwise,  to  said  funds, 
or  any  part  of  the  pame,  said  court  or  commissioners 
shall  certify  the  same  to  the  county  auditor,  who 
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shall  thereupon  draw  a  warrant  on  the  treaetirer  of 
the  county,  in  favor  of  such  claimant  or  claimants, 
for  the  sum  so  paid  into  the  treasui'y  and  all  probate 
judges  shall  collect  and  pay  into  the  treasury  of  their 
respective  counties  to  be  paid  over,  as  herein  pro- 
vided, all  moneys  of  which  they  are  trustees,  under 
the  provisions  of  the  former  laws  on  this  subject, 
and  the  prosecuting  attorney  of  each  county  is  re- 
quired to  prosecute  all  suits,  in  the  name  of  the  - 
state,  that  aro  necessary  to  enforce  the  provisions  of 
this  section.     [73  v.  247,  §  4.] 

§  1228.  Bight  of  administrator  or  executor.  The 
provisions  of  this  chapter  shall  not  interfere  with  the 
rights  of  anv  administrator  or  executor,  appointed 
and  qualified  in  due  course  of  law,  but  such  moneys 
and  effects  shall  be  delivered  up  to  said  administra- 
tor or  executor,  whether  before  or  after  return 
thereof  to  the  court  of  probate.     [53  v.  48,  §  5.] 


MISCELLANEOUS    PROVISIONS. 

§  1234.  SkerifiTs  fees  in  probate  conrt.  The  slieriff, 
for  performing  the  duties  required  by  law,  in  the 
court  of  probate,  shall  receive  the  same  fees  as  arc 
allowed  by  law  for  similar  services  in  the  court  cf 
common  ])leas,  to  be  taxed  against  the  proper  par- 
ties, by  the  i)robate  judge.     [7:5  v.  127,  ^  16;  7G  v.  117, 

§24.] 

Sec  $  1230  et  seq. 

^1269.  Probate  judgo  may  &pprovo  cf  bond  cf  prose- 
outing  attorney.  Before  entering  upon  the  discharge 
of  his  duties,  the  prosecuting  attorney  shall  give 
bond  to  the  state,  with  sureties  to  be  approved  by 
the  court  of  common  pleas  or.  the  probate  court,  in 
the  sum  of  not  less  than  one  thousand  dollars,  to  be 
fixed  by  either  of  said  courts,  conditioned  that  he  will 
faithfully  discharge  all  the  duties  c  njoined  upon  him 
bylaw,  and  pay  over,'  according  to  law,  all  monej's 
by  him  received  in  his  official  capacity;  which  bond, 
with  the  approval  of  one  of  said  courts  of  the 
amount  thereof  and  sureties  thereon-,  and  his  oath  of 
oflBce  indorsed  thereon,  shall  be  deposited  with  the 
county  treasurer.    [50  v.  216,  J  3.] 
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1 13S4.    Probato  judge  must  report  U99  to  OMAtj  sttd* 

itor.  When.  Each  county  treasurer,  recorder,  sher- 
iif,  prosecuting  attorney,  probate  judge,  comminion- 
cr,  and  clerk  of  the  court  of  common  pleaa  of  th» 
state,  shall  make  returns,  under  oath,  to  the  county 
auditor  of  their  respective  counties,  on  the  first  Mon- 
day of  September  of  each  year,  of  the  amount  of  fvon 
and  moneys  received  by  them,  or  due  them  during 
the  year  next  preceding  tho  time  c  f  making  such  rc« 
turn.     [70  V.  51,?  1.] 


PnOCEEDIXOS  AGAINST  OFFICEB8  OP  MITXH'll'AI,  COtt- 

PORATIOX. 

J 1732.  Complaint  by  whom  and  hov  nado.  What 
to  contain.  Citation  hov  ijsned  and  served.  On  com- 
plaint, under  oath,  Hied  with  the  probate  judjre  of 
the  county  in  v»hich  the  corporation,  or  tho  larger 
part  thereof,  is  situated,  by  any  elector  of  the  corpor- 
ation, signed  and  approved  by  four  other  cliTtors 
there f,  charging  that  any  member  of  the  council  or 
alderman  has  received,  directly  cr  indirectly,  any 
compensation  for  his  services  as  councilman,*  r.lder- 
man,  committeeman,  or  otherwise,  contrary  to  tho 
provisions  <.  f  ^  1G83.  (1)  or  that  any  alderman,  mem- 
ber of  thj  council,  or  any  officer  of  the  corporation, 
is  or  has  boon  interested,  directly  or  indirectly,  in 
the  profits  of  any  contract,  job,  work,  or  services,  or 
ii  or  has  been  acting  as  commissioner,  architect, 
superintendent,  or  engineer  i  1  any  work  undertaken 
or  prosecuted  by  the  corporation  contrary  to  the  pro- 
visicv^s  of  §  6976,  (2)  or  tdat  any  alderman,  member 
of  cjuncll,  or  any  ollicer  of  the  corporation  has  been 
guilty  of  misfeasance  or  malfeasance  in  office,  sucli 
probato  judge  shall  forthwith  issue  a  citation  to  such 
party,  charged  in  the  complaint,  for  his  appearance 
before  him  within  ten  days  from  the  filing  of  such 
complaint,  and  also  furnish  the  accused  and  city 
solicitor  with  a  copy  thereof;  provided,  that  the  pro- 
bate judge  shall  require  the  party  complaining  to 
iumish  sufl&cient  security  for  costs  beiore  acting 
upon  such  complaint.     [68  v.  113,  J  1.] 
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1.  No  member  of  the  council  or  board  of  aldermen  shall  re- 
ceive any  compensation  for  his  services, either  as. council maiL, 
alderman,  committeeman,  or  otherwise,  except  when  acting* 
as  judge  of  election,  when  he  shall  receive  such  compensation. 
as  is  provided  by  law  for  a  judge  of  election,  $  1683. 

2.  An  officer  or  member  oi  the  council  of  any  municipal 
corporation  who  is  interested,  directly  or  indirectly,  in  tho 
prollts  of  any  contract,  job,  work,  or  services  for  the  corpora- 
lion,  or  acts  as  commissioner,  architect,  superintendent,  or 
engineer,  in  any  work  undertaken  or  prosecuted  by  the  cor- 
poration during  tlie  term  for  which  ne  was  elected  or  ap- 
pointed, or  for  one  year  thereafter,  shall  be  fined  not  moi-e 
than  one  thousand  nor  less  than  five  hundred  dollars,  or  im- 

Erisoned  not  more  than  six  months  nor  less  than  thirty  days,  or 
oth,  and  shall  forfeit  his  office.  $  6976. 
§1733.  Prooeedings  thereon,  On  the  day  fixed  by 
such  judge  for  the  return  of  the  citation,  it  shall  be 
the  duty  of  the  solicitor  to  appear  on  behalf  of  the 
complainant  to  conduct  the  prosecution,  and  the  ac- 
cused may  also  appear  by  counsel,  and  a  time  shall 
be  set  for  hearing^  the  case,  which  time  sl^all  not  be 
more  than  ten  days  after  such  return;  and  if  a  jury 
is  demanded  by  either  party,  the  probate  hidge  shall 
direct  the  summoning  of  twelve  men,  in  tne  manner 
provided  in  the  seventh  division  of  this  title ;  pro- 
vided, that  in  villages  and  cities  in  which  there  is  no 
office  of  solicitor,  or  where  the  solicitor  is  accused  of 
any  misfeasance  or  malfeasance  in  his  office,  it  is 
hereby  made  the  duty  of  the  prosecuting  attorney  of 
the  county  to  appear  on  behalf  of  such  complainant 
to  conduct  the  prosecution,    [08  v.  113,  2  2.1 

(1.)     $2239. 

?1734.  Challenge  of  jurors.  On  the  day  fixed  for 
the  trial,  if  a  jury  is  impaneled,  either  party  may,  in 
addition  to  tne  peremptory  challenges  allowed  by 
law  in  other  cases,  object,  for  good  cause,  to  any  jury- 
man summoned;  and  any  vacancies  occurring  for  any 
cause,  may  be  filled  by  the  probate  judge  from  the 
bystanders,  until  the  panel  is  full,  unless  the  party 
charged,  or  his  counsel,  demand  a  special  venire  to 
fill  such  vacancy.    [68  v.  113,  §  3.] 

j  1735.  The  trial.  On  the  day  designated  for  the 
trial,  it  shall  take  place,  unless  continued,  on  affidavit 
for  good  cause,  to  another  fixed  time,  not  exceeding 
ten  days;  and  on  the  trial  it  shall  be  the  duty  of  the 
solicitor  to  appear  for  the  prosecution,  examine  wit- 
nesses  designated   by  the   complainant,  and  Buch 
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others  as  he  may  discover,  and  either  party  may  have 
process  from  the  probata  judge  to  compel  the  attend* 
ance  of  witnesses.     [63  v.  114,  {  4  ] 

J  1736.  Bemovalof  officer,  i/fdnad  guilty.  Cotti.  If 
the  charges  in  the  complaint  are  sustained  pii  the 
trial  by  the  verdict  of  the  jur^,  or  the  decision  of  the 
probate  judge  when  there  is  no  jury,  such  judge 
shall  enter  the  charges  and  findings  thereon  u  pon  the 
record  of  the  court,  and  make  an  order  removing 
such  officer  from  office,  and  forthwith  transmit  a  cer- 
tified copy  of  the  same  to  the  presiding  otflcer  of  the 
council,  whereupon  the  vacancy  shall  be  filled  as 
provided  by  law ;  and  the  cost  and  expenses  of  the 
trial  shall  be  charged  upon  the  party  nling  the  com- 
plaint, the  accused,  or  the  municipal  corporation,  or 
apportioned  among  them,  as  the  judge  may  see  fit  to 
direct,  and  shall  be  collected  as  in  other  cases ;  pro- 
vided, no  costs  or  expenses  shall  be  charged  to  the 
accused,  if  upon  such  trial  he  is  acquitted;  and  pro- 
vided farther,  that  if  proceedings  in  error  are  insti- 
tuted by  the  officer  complained  of,  to  reverse  or  vacate 
the  order  of  the  probate  court,  such  officer  shall  not 
exercise  the  functions  of  his  office  until  such  order  is 
finally  reversed  or  vacated.    [68  v.  114,  ?  5.] 


APPROPRIATION     BY    CITIES    AND  VILLAGES  OF  PRIVATE 
PROPERTY  FOR  PUBLIC  USB. 

J  2232.  Parposes  for  whioh  private  property  may  be  ap- 
propriated. Each  city  and  \illage  may  approjiriato, 
enter  upon  and  hold,  real  estate  within  its  corporate 
Hmits  for  the  following  purposes,  but  no  more  shall 
be  taken  or  appropriated  than  is  reasonably  neces- 
sary for  the  purpose  to  which  it  is  to  be  applied: 

1.  For  opening,  widening,  straightening,  and  ex- 
tending streets,  alleys,  and  avenues,  also  for  obtaining 
gravel  and  other  material  for  the  improvement  of  the 
same,  and  for  this  purpose  the  right  to  appropriate 
shall  not  be  limited  to  lands  lying  within  the  limits 
of  the  corporation, 

2.  IFor  market  space. 

3.  For  buildings  and  structures  required  for  the 
use  of  the  &re  department. 
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4.  For  public  halls  and  necessary  offices. 

5.  For  prisons. 

6.  For  infirmaries, 

7.  For  workhouses. 

8.  For  hoifees  of  refuge  and  correction. 

9.  For  public  hospitals. 

10.  For  public  parks,  after  the  proposition  to  pur- 
chase and  appropriate  has  been  voted  upon  and  en- 
dorsed by  a  majority  of  the  voters  in  the  village  or 
city  proposing  to  so  appropriate  land,  after  a  notice 
of  not  less  than  thirty  days,  given  in  two  newspapers 
of  opposite  politics  if  there  be  such  published  in  said 
village  or  citv,  or  in  writing,  in  which  the  purchase 
price  of  said  land,  as  agreed  upon,  shall  be  stated ; 
and  for  this  purpose  the  right  to  appropriate  shall  not 
be  limited  to  lands  lying  within  the  limits  of  the  cor- 
poration. 

1 1 .  For  gas-works. 

12.  For  water-works ;  and  for  this  purpose  the  right 
to  appropriate  shall  not  be  limitea  to  lands  lying 
within  the  limits  of  the  corporation. 

13.  For  schoolhouse  sites  and  grounds,  and  for 
this  purpose  the  board  of  education  shall  select  the 
site  and  recommend  the  appropriation ;  and  for  uni- 
versity sites  and  grounds,  and  for  this  purpose  the 
board  of  directors  of  a  university,  whose  property  is 
exclusively  owned,  and  whose  directors  are  appointed 
by  the  municipal  corporation,  shall  select  the  site  and 
recommend  the  appropriation. 

14.  For  public  cemeteries;  for  which  purpose  the 
right  to  appropriate  shall  not  be  limited  to  lands 
lying  within  the  corporation ;  but  no  land  shaH 
be  appropriated  under  this  provision  until  the 
court  IS  satisfied  that  suitable  premises  can  not  be 
obtained  by  contract  upon  reasonable  terms;  and  no 
lands  shall  be  appropriated  upon  which  there  may  be 
a  dwelling-house,  orchard,  or  nursery,  or  any  valuable 
mineral  or  other  medicinal  spring,  or  well  actually 
yielding  gas,  oil,  or  salt  water ;  nor  shall  land  be  ap- 
propriated for  such  purpose  within  one  hundred 
yards  of  any  dwelling-house. 

15.  For  public  wharves  and  landings  on  navigable 
waters. 
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16.  For  levees  to  protect  against  floods;  and  for 
this  purpose  the  corporation  Bhall  have  power  to  ap- 
propriate, enter  upon,  and  take,  private  property  ly- 
ing outside  of  the  corporate  limits,  and  may  extend 
and  strengthen  its  levees  and  embankments  along  a 
river  or  stream  adjacent  to  the  limits  of  the  corpora- 
tion, and  may  widen  the  channel  of  such  river  or 
stream. 

17.  For  necessary  bridges. 

18.  For  constnictin^.  opening,  excavating^  Im- 
proving, deepening,  enlarging,  straightening,  and  ex- 
tending any  canal,  ship  canal,  or  water-coarse,  located 
in  whole  or  in  part  within  the  limits  of  the  corpora 
tion,  which  is  not  owned  in  whole  or  in  part  by  the 
state,  or  bv  a  company  or  individual  authorized  by 
law  to  make  such  improvemenL 

19.  For  sewers,  drains,  and  ditches ;  and  for  this 
purpose  the  corporation  shall  have  power  to  appro- 
priate, enter  upon,  and  take  private  property  lying 
outside  of  the  corporate  limits;  but  no  lands  not  sub- 
divided in  lots  or  parcels  of  more  than  ten  (10)  acres, 
or  tenements  annexed  or  appropriated,  shall  be  taxed 
at  a  higher  rate  than  that  in  the  township  from  which 
said  lands  and  tenements  were  taken,  so  long  as  said 
lands  and  tenements  were  used  for  agricultural  pur- 
poses only. 

20.  For  public  urinals,  water-closets,  and  privies. 

21.  For  lighting  for  any  public  use.    [85  v.  177]. 

See  5  MU,  notes.  Public  market,  28  Hun.  615;  31  X.  J.  L. 
201;  49  Mich.  249. 

rublic  park,  58  Mo.  175;.127  Haas.  408  (citing  caaes) ;  45  N.  Y. 
234,  can  not  be  devoted  to  other  uses  destructive  ox  the  pur- 
pose, 55  Wis.  238,  The  statute  is  not  objectionable  because  it 
authorizes  the  acquisition  of  land  outside  of  city  limits, 
»  Hun.  441.  ' 

Sitesforschool-houses,  33yt.  278;  102  Mass.  512;  68  Pa.  3t. 
170;  48  Mo.  243;  7  R.  I.  645. 

Telegraph  and  telephone  lines,  63  Ala.  211;  43  N.  J.  L.  381. 

Supplying  cities  and  towns  with  water,  27  Ala.  104;  62  Cal. 
182;  67  Id,  659;  75  Me.  91;  14  Md.  441 ;  15  Jd.  2iO;  100  Mass.  350; 
2  Johns  Ch.  162;  12  Kev.  251;  46  N.  J.  L.  495  s.  c;  47  N.  J.  L.  811. 

Cemeteries,  20  Conn.  466;  43 Id..3ai]  46  Vt.  218;  driveway  to 
cemetery,  103  Mass.  106,  but  not  for  private  cemetery,  66  N.  Y. 
569:  23  Am.  Rep.  86,  but  that  different  sums  are  requii-ed  for 
right  to  bury  in  difTerent  localities  does  not  constitute  the  use 
a  private  one  so  long  as  all  persons  have  the  same  measure 
ol  right  for  the  same  amount  of  money,  53  Conn.  651. 
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Dwelling -house  does  not  include  orchainlv^?  Me.  345.  Field 
not  an  orchard  though  fruit  ti*ees  in  some  part  of  it,  23  Wend. 
6d0.  Public  landing,  60  Miss.  563;  1  Pa.  St.  309;  use  for  giain 
elevator  inconsistent,  10  Mo.  App.  iOi;  12  Bull  59;  whai'f,  19  O. 
S.229. 

City  hall,  19  Bull  404. 

{  8283  Additional  purposes  for  whioh  appropriatioxi 
may  be  made.  The  power  to  appropriate  may  also  b6 
exercised  for  the  purpose  of  opening  or  extending 
streets  or  alleys  across  railwa^r  tracks,  and  lands  held 
or  owned  bv  railway  companies,  where  such  appro- 
priation will  not  necessarily  interfere  with  the 
reasonable  use  of  such  road  or  land  by  the  railway 
company;  such  power  may  also  be  exercised  where 
it  is  necessary  to  acquire  the  right  of  way  to,  or  addi- 
tional ground  for,  the  enlargement  or  improvement 
of  the  public  works  herein  specified;  and  whenever 
material  is  required  for  the  construction,  improve- 
ment, or  repair  of  any  such  works,  the  corporate  au- 
thorities are  empowered  to  appropriate  and  take  the 
same,  and  fo»  this  purpose  they  may  go  outside  the 
corporate  limits.     [70  v.  175,  i  508.]      . 

The  power  to  extend  streets  over  railroad  tracks  was  con- 
ferred by  the  general  authority  to  take  land  for  8ti*eet  pur- 
poses, but  the  former  use  could,  not  thereby  be  defeated,  23  O. 
S.  5L0. 

J  2234.  Conoarrence  of  two-thirds  of  oouncil  neoes- 
sary  for  oondemnation,  eto.  No  improvement  requir- 
ing proceedings  for  the  condemnation  of  private 
property  shall  be  made  without  the  concurrence  in 
the  by-law,  ordinance,  or  resolution  directing  the 
same,  of  two-thirds  of  the  whole  number  of  the 
members  elected  to  the  council.     [66  v.  236,  J  511.] 

See  29  O.  8.  69.    Trustees  of  hamlet  must  all  concur,  $  1652. 

}  9235,  Deolaration  of  purpose  to  appropriate,  etc. 
When  it  is  deemed  necessary  by  a  municipal  corpor- 
ation to  appropriate  private  property,  as  hereinbe- 
ifore  provided,  the  council  shall,  by  resolution,  de- 
clare such  intent,  defining  therein  the  purpose  of 
the  appropriation,  and  setting  forth  a  pertinent  de- 
scription of  the  property  designed  to  be  appropri- 
ated; and  on  the  passage  of  such  resolution,  the  yeas 
and  nays  shall  be  taken  and  entered  on  the  record  of 
the  proceedings  of  the  council.    [(>(>  v.  236,  J  512.] 


61  APPBOPRIATION  OP  PKOPEBTY.       }  2236-2237 

Municipal  corporation  passing  an  ordinance  when  it  is 
deemed  necessary  to  extend  a  street  as  provided  by  $  2642  need 
not  also  pass  the  resolution  to  the  same  effect  as  provided  in 
this  section,  4  Bull  273;  7  Rec.  734. 

J  2236.  Application  to  court,  etc.  Upon  the  pas- 
sage of  the  resolutioa  by  the  requisite  majority,  ap- 
plication in  writing  shall  be  made  to  the  court  of 
common  pl^as  of  the  proper  county,  or  to  a  judge 
thereof  in  vacation,  or  to  the  protJate  court  of  the 
county,  which  application  shall  describe,  as  correct- 
ly as  possible,  the  property  to  be  taken,  the  object 
proposed,  and  the  name  of  the  owner  of  each  lot  or 
parcel  of  the  property.    [66  ▼.  236,  i  513. 

Form  of  applicoUion.— City  [or  village  of v  [All  in- 
terested parties]  defendants.  Probate  court coiii>ty,  Ohio. 

The  pi aintiflT  represents  that  it  is  an  incorporated  city  for 

village]  of  the grade class  under  the  laws  of  Ohio,  and 

that  Its  council  by  an  ordinance  [  or  resolution]  passed  on  the 
day  of 188— the  yeas  and  nays  being  taken  and  en- 
tered on  the  proceedings  of  said  council  and  two-thirds  of  all 
the  members  elected  to  said  council  concurring  therein^  did  de- 
clare that  it  was  deemed  necessary  to  condemn  and  appropri- 
ate the  property  hei*eLuafter  described  for  public  purposes 
there  state  the  purpose  of  the  appropriation]  as  will  appear 
rom  a  duly  certitied  copy  of  the  oi*dinance  [or  resolution] 
hereto  attached  and  made  part  hereof.  That  said  property  is 
described  as  follows:  [Here  describe  the  whole  tracts  That 
the  several  parties  made  defendants  herein  own  or  claim  to 
own  or  have  some  title  or  interest  in  said  property  'as  desig- 
nated and  shown  on  the  plat  filed  herewith  and  made  part 
hereof  and  divided  into  lots  or  parcels  as  follows,  viz:  I^ot  So, 
[here  describe  ea^h  lot  or  parcel  and  give  the  names  of  the  own- 
ers and  persons  having  an  interest  therein.]  Wherefore  plain- 
tiff asks  the  couit  to  cause  a  jury  to  be  impaneled  for  an  in- 
?[uiry  and  assessment  of  compensation  to  be  paid  by  said  city 
or  village]  for  said  property  condemned  as  above  set  forth. 
And  plaintiff  asks  that  upon  payment  into  court  or  to  the 
proper  owners,  defendant  herein  of  an  amount  of  compensa- 
tion eaual  to  the  sum  so  assessed  as  the  value  of  the  parcels  of 
eronna  above  described,  the  appropriation  of  such  land  may 
be  allowed  and  possession  awarded  according  to  law,  and  that 
the  court  will  divide  the  sum  so  paid  or  order  its  distribution 
among  the  several  claimants  in  respect  to  their  interests  in  the 
property.  Solicitor  of 

g  2237.  Service  of  notice  to  owners  of  property,  etc* 
Notice  of  the  time  and  place  of  such  application  shall 
be  given  personally  in  the  ordinary  manner  of  serving 
legal  process,  to  all  the  owners  or  agents  of  the 
owners  of  the  property  sought  to  be  appropriated, 
resilient  in  the  state,  whose  place  of  residence  is 
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known ;  and  to  all  others,  by  publishing  the  substance 
of  the  application,  with  a  statement  oi  the  time  and 
place  at  which  it  is  to  be  made,  for  three  weeks  next 
preceding  the  time  of  tlie  application,  in*some  news- 
paper of  general  circulation  in  the  county.  [72  v.  25, 
'i  514.] 

Notice  by  publication. — Legal  notice,    A.  B.  who  resides  in 

co.mty — ■ Indiana,  and  all  other  persons  intereste<l 

in  the  property  hereafter  described,  are  hereby  notified  that  an 
application  in  writing  substantially  as  herein  set  forth  will  be 

made  by  the  city  [or  village]  of to  the  Hon. judge 

of  tlie  probate  court  of county,  Ohio,  on-^-day  of 

188— at — o'clock — M.  to  impanel  a  jury  to  assess  the  compensation 
to  be  paid  by  said  city  [  or  village]  to  the  owners  of  the  loUowing 
described  real  estate.  {Describe  entire  strip^  and  lots  into  which 
it  is  divided.,  giving  the  names  of  the  owners]  said  property- 
having  been  condemned  and  appropriated  to  public  use  for  the 
fiurpose  [state  t?ie  purpose  of  the  appropriation}  by  a  resolu- 
ion  [or  ordinance]  passed  by  the  council  of  said  city  [or  vil- 
lage] on day  of 188 — and  plaintiff  asks  that  upon  payment 

into  court  or  to  the  proper  owners  the  defendants,  of  the  amount 
of  compensation  equal  to  the- sum  so  assessed  as  the  value  of 
the  parcels  of  ground  described  in  said  application,  the  appro- 
priation of  said  land  may  be  allowed  according  to  law  and  ihat 
the  court  will  divide  the  sum  so  paid  or  order  its  distribution 
among  the  several  claimants  in  respect  to  their  interests  in  the 

property.  Solictor  for  said  city  [or 

village.] 
Mortgagee  whose  moi  tgage  is  recorded  an  "owner"  within 
the  meaning  of  the  section  and  entitled  to  notice,  1  C.  C.  R.  49, 
and  if  the  property  is  taken  without  notice  to  him  he  may  sue 
the  corporation  and  recover  damages,  Id.  Service  at  resi- 
dence within  jurisdiction  good,  2  Bull  142. 

J  2238.    Court  to  fix  time  for  asBessment  of  oompensa- 

tion  by  jury.    If  it  appear  to  the  court  or  judge  that 

such  notice  has  been  served  five  days  before  the  time 

of  the  application,  or  has  been  published  as  provided 

in  the  preceding  section,  and  that  such  notice  is 

reasonably  specific  and  certain,  the  court  or  judge 

may  set  a  time  for  the  inquiry  into  and  assessment 

of  compensation,  by  a  jury  of  twelve  men,  unless  all 

the  parties  agree  upon  a  less  number,  who  shall  be 

duly  sworn  to  discharge  that  duty.    [66  v.  236,  §  615.5 

Fntr}/.— [Title.]— This  case  coming  on  to  be  heard  upon  the 
a])plication  of  the  city  [or  village]  of- to  impanel  a  jury- 
to  assess  the  compensation  to  be  paid  to  the  ownera  of  the 
property  described  in  said  application  and  the  court  finding 
that  all  the  i*esident  defendants  have  been  duly  served  with  no- 
tice of  the  pendency  of  the  application  in  the  ordinary  manner 
of  serving  legal  process  at  least  five  davs  prior  to  this  applica- 
tion and  that  all  uon-re^^ident  defendants  have  been  served 
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with  notice  by  the  publication  of  the  substance  of  the  applica* 

tion  in  the a  newspaper  of  general  circulation  in  the 

county  for  three  consecutive  weeks  n-om  and  after  the  day 

of ISS — and  that  all  other  proceedings  are  i-e^ular  and 

valid,  does  hereby  order  and  adjudge  that  a  jury  be  impaneled 

on  the — —day  of 188— at— o'clock— m.  for  the  purpose  of 

assessing  the  compensation  to  be  paid  for  said  property. 

Order  to  summon  ^ttrj/.— State  of  Ohio  county,  pro- 
bate coTU't.    To          Esq.  Sheriff  of county,  greeting. 

We  command  that  you  summon  the  following  named  per- 
sons, judiciocrs  men,  having  the  quallAcations'of  electors,  to  bo 

and  appear  before  the  Honorable judge  of  the  probate 

court,  within  and  for  said  county,  at  the  court  house  in 

on  the day  of A.  D.  18 — at— o'clock— m.  and  so  from 

day  today  until  discharged,  then  and  there  to  serve  as  jurors 
in  and  for  said  county  to-wit,  {here  give  list  of  jurors.] 

And  have  then  and  there  this  writ. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  af- 
fixed the  seal  of  said  court  at this (lay  of 188—. 

probate  j  udge. 

g  2239.  Special  term  of  common  pleas  may  be  had.  If 
the  application  be  in  the  court  of  common  pleas,  and 
such  court  is  not  in  session  on  the  day  fixed  for  the 
inquiry  and  assessment  of  compensation,  the  jud^e 
of  the  court  of  common  pleas  of  the  subdivision  in 
which  the  property  is  situated,  or  in  case  of  his 
absence,  interest,  or  disability,  any  other  judge  of 
the  court  within  the  district,  shall  hold  a  special 
term  of  court  for  the  purpose  of  hearing  and  determ- 
ining such  inquiry  and  assessment,  and  shall  direct  a 
jury  to  be  summoned  for  the  purpose  of  making  such 
inquiry,  in  the  same  manner  that  petit  jurors  are 
summoned  in  the  court  of  common  pleas  for  other 
purposes.     \!oQ  v.  237,  §  516.] 

g  2240.  How  jurors  drawn  in  probate  court.  If  the 
application  be  in  the  probate  court,  the  clerk  of  the 
court  of  common  pleas  of  the  county  shall,  on  the 
day  fixed  for  the  application,  in  the  presence  of  the 
probate  judge,  draw  twelve  names,  or  such  less  num- 
ber as  TCiSiy  be  agreed  upon  by  the  parties,  from  the 
box  containing  the  names  of  persons  selected  as 
jurors  for  the  county ;  and  the  persons  so  drawn  shall 
be  summoned  and  serve  as  the  jury,  unless  excused 
or  set  aside  by  the  court  for  good  cause  shown ;  and 
if,  for  any  cause,  the  panel  is  not  full,  the  probate 
judge  shall  fill  the  same  from  the  bystanders.  [66  v, 
237,  g  517]. 
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Property  owners  are  only  entitled  to  two  peremptory  chal- 
lenges, 19  Bull  404. 

g  2241.  Inquiry  to  be  at  time  fixed.  The  inquiry  and 
assessment  shall  be  made  at  the  time  appointed,  un- 
less, for  good  cause,  continued  to  another  day.    [CO  v. 

237,  §  618]. 

§  2242.  View  of  premises  may  be  required.  A  view 
of  the  premises  shall  be  ordered  when  desired  by 
the  jury,. or  demanded  by  a  party  interested  in  the 
proceeding.     [66  v.  237,  i  519]. 

See  19  Bull  258. 

J  2243.  Ouardian  ad  litem  for  infants,  eto.  If,  rit  the 
time  of  such  application,  it  appear  that  any  of  the 
owners  of  the  property  sought  to  be  appropriated  are 
infants,  or  insane,  and  that  they  have  no  guardian,  a 
guardian  ad  litem  shall  be  appointed  to  act  in  their 
behalf.    [66  v.  237,  §  520.] 

Proceedings  to  assess  compensation  for  property  of  minor 
invalid  unless  guardian  ad  litem  appointed  though  minor  is 
actually  represented  in  the  case  by  an  attorney  employed  by 
his  actual  guardian  and  the  fact  of  minority  is  not  known  un- 
til after  the  trial,  Ham.  I>ist.  Ct.  under  act  1852,  cited  in  Peck's 
Man.  Corp.  254. 

J  2244.  Haps,  plats,  etc.,  may  be  required  of  corpora- 
tion. The  corporation  may  be  required  to  file  a  more 
full  and  accurate  description  of  the  property  to  be 
taken,  and  the  object  proposed,  and  maps,  plats,  and 
surveys,  if,  in  the  opinion  of  the  court,  the  same  are 
necessary  and  proper.    [66  v.  237,  §  521.] 

Not  eiTor  to  permit  copy  of  plat  from  -which  computations 
of  engineer  made,  to  be  given  to  jury.    32  O.S.  215. 

I  2246.  How  jnry  to  return  assessment.  Open  and  close 
of  case.  Assessment  when  building  situated  partly  on 
adjoining  land.  The  assessment  shall  be  in  writing, 
signed  by  the  jury,  and  shall  be  so  made  that  the 
amount  payable  to  each  owner  may  be  ascertained 
either  by  allotting  it  to  each  owner  by  name,  or  on  each 
lot  or  parcel  of  land ;  the  owners  shall  have  the  right 
to  open  and  close  the  case  in  the  introduction  of  evi- 
dence and  the  argument,  but  not  more  than  two 
counsel  shall  be  heard  for  the  city  or  the  owners  oi 
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any  separate  lot  or  tract,  unless  the  court,  for  good 
cause,  direct  otherwise:  and  the  inquiry  and  assess- 
ment shall,  in  other  respects,  be  made  by  the  jury, 
under  such  rules  and  regulations  as  shall  be  given  by 
the  court;  and  when  a  building  or  other  structure  is 
situated  partly  upon  the  land  sought  to  be  appropri- 
ated, and  partly  upon  adjoining  land,  and  such  struc- 
ture can  not  be  divided  upon  the  line  between  such  two 
tracts  of  land  without  manifest  injury,  the  jury,  in 
assessing  tho  compensation  to  any  owner  of  the  lands, 
shall  assess  the  value  of  the  same  exclusive  of  the 
structure,  and  make  a  separate  estimate  of  the  value 
of  the  structure ;  the  owner  of  the  structure  may  elect 
to  retain  the  ownership  of  the  same,  and  to  remove 
it,  or  to  accept  the  value  thereof  as  estimated  by  the 
jury ;  if  he  fail  to  make  such  election  within  ten  days 
from  the  report  of  the  jury,  or  within  ten  days  from 
the  termination  of  the  cause  in  any  higher  court  to 
which  it  may  be  taken,  he  shall  be  deemed  to  have 
elected  to  retain  and  remove  the  structure ;  but  if  he 
elect  to  accept  the  value  of  the  structure,  the  title 
thereto  shall  vest  in  the  city  or  village  making  the 
appropriation,  which  shall  have  the  right  to  enter 
upon  the  land  for  the  purpose  of  removing  the  struct- 
ure therefrom.    [66  v.  237,  §  522 ;  76  v.  79,  §  14.] 

Verdict.— [Title.] — ^We,  the  jurors  in  this  case,  having  in- 
spected the  premises  of  said- and  having  heard  the 

testimony  offered  by  the  parties,  the  argaments  of  counsel  and 
charge  of  the  court,  do  award  and  determine  that  the  said 

be  paid  the  sum  of dollars  compensation  for 

the  land  belonging  to which  land  is  aesignated  as 

parcel in  the  application  herein,  which  is  appropriated  by 

the  city  of for  the  purpose  of without  de- 
duction for  benefits  to  any  land  of  said derived,  or  to  be 

derived,  by  the . 

And  we  do,  also  find  and  determine  that  the  residue  of  tho 
premises  of  said will  be  rendered  less  valuable  by  rea- 
son of  said  appropriation  in  the  sum  of dollars,  without 

deduction  for  benefits  to  any  land  of  said derived,  or 

to  be  derived  by  the . 

And  we  do  also  find  and  determine  that  the  building  partly* 
s'tunted  upon  the  premises  appropriated  as  aforesaid  is  worth 

the  sum  of dollars,  without  deduction  for  any  benefits  to 

be  derived  from  said  appropriation.    [Signed.] 

Formerly  it  seems  the  municipal  corporation  was  entitled 
to  open  and  close,  32  O.  S.  215,  see  $  6414  notes  compensation, 
evidence,  etc.,  16  Bull  258. 

J  2246.    Terdiot  la  wbole  or  in  ]^t«    The  jury  shall 
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be  sworn  to  make  the  whole  inquiry  and  assestnnent, 
but  may  be  allowed  to  return  a  verdict  as  to  part,  and 
be  discharged  as  to  the  rest,  in  the  discretion  of  the 
court;  and  in  case  a  jury  is  discharged  from  render- 
ing a  verdict  in  whole  or  in  part,  another  shall  be 
drawn  and  impanelled  at  the  earliest  convenient 
time,  who  shall  make  the  whole  inquiry  and  assess- 
ment, or  the  part  not  made,  as  the  case  may  be.  [66 
v.  237,  §  523.] 

J  2247.  Orders  as  to  payment  or  deposit  of  assessment. 
When  the  assessment  has  been  made  by  the  jury,  the 
court  shall  make  such  order  as  to  payment  or  de- 
posit by  the  corporation  as  may  seem  proper ;  such 
order  shall  designate  the  time  and  place  of  payment 
or  deposit,  the  persons  entitled  to  receive  payment, 
and  the  proportion  payable  to  each;  and  the  court 
may  require  adverse  claimants  for  any  part  of  the 
money  or  property,  to  interplead  and  fully  determine 
their  rights  in  the  same  proceeding.  [66  v.  23^, 
i  524.] 

The  property  owners  are  not  entitled  to  separate  juries  for 
each  separate  lot  or  parcel,  and  are  not  entitled  to  demand 
struck  juries  for  each  separate  lot  or  parcel,  19  Bull  404;  see 
$6422. 

§  2248.  Order  as  to  time,  etc.,  possession  to  be  taken. 
The  court  may  direct  the  time  and  manner  in  which 
possession  of  the  property  condemned  shall  be  taken 
or  delivered,  and  may,  if  necessary,  enforce  any  or- 
der giving  possession.    [66  v.  238,  §  525.  j 

Final  decree.— [Title.]— This  cause  coming  on  to  be  heard 
upon  the  application  of  the  city  [or  village]  of for  the  as- 
sessment or  compensation  to  be  paid  to  the  owners  of  the  lois 
descrihed  in  the  aoplication  and  all  interests  therein  appro- 
priated by  the  saia  city  [or  village]  for purposes  [state  the 

purpose  of  the  appropriation]  and  all  parties  having  been 
"duly  and  legally  served  with  process  and  a  juiy  having  been 
impanelled  to  assess  the  compensation  and  having  viewed 
the  premises,  heard  the  testimony  of  witnesses,  the  arguments 
,  of  counsel  and  the  charge  of  the  court  and  having  returned 
their  verdict  into  court  assessing  the  compensation  to  be  paid 
for  the  several  lots  therein  mentioned  as  follows:  [copy  ver- 
dict.] And  the  court  having  examined  all  the  pioceedings 
herein  finds  them  all  regular  and  according  to  law  and  does 
further  find  that  said  lots  of  land  and  the  several  interests 
therein  belonged  to  the  persons  whose  names  are  set  opposite 
to  them  as  follows.  It  is  therefore  ordered  and  adjudged  that 
Bald  verdict  and  the  several  assessments  made  therein  be  and 
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are  hereby  confirmed.  It  is  further  ordered  that  said  corpora- 
tion pay  [or  secure  to  be  paid  by  a  ileposit  of  money  under  the 
direction  of  this  court  1  within days  the  amount  of  com- 
pensation so  assessed  for  the  use  of  the  following  named  per- 
sons [ffive  names  of  owners  and  amount  of  compensation  as- 
sessed to  each.]  And  it  is  further  ordered  that  upon  pavment 
for  deposit]  by  said  corporation  of  the  several  amounts  allotted 
by  the  jury  to  the  persons  above  mentioned  as  the  o\vnei*8  of  the 
several  lots,  or  into  court,  that  the  city  [or  village]  shall  be  en- 
titled to  all  interests  and. estate  in  and  to  the  possession  of  the 
lots  above  mentioned  and  that  an  order  shall  issue  to  the  sheriff 
of county  to  put  the  plaintiff  in  possession  of  said  prop- 
erty and  interests.    It  is  further  ordered  that  said  corporation 

within days  'from  this  date,  pay  the  costs  herein,  taxed  at 

dollar's. 

§2249.  Costs,  how  paid.  The  costs  occasioned  by 
the  inquiry  and  assessment  shall  be  paid  by  the  cor- 
poration, and  the  other  costs  which  may  arise  shall 
be  charged  or  taxed  as  the  court  in  its  discretion  may 
direct.     [66  v.  238,  g  5:^6.] 

§  2250.  Ko  delay  firom  doubt  of  ownership.  No  delay 
in  making  an  assessment  of  compensation,  or  in  tak- 
ing possession,  shall  be  occasioned  by  any  doubt 
which  may  arise  as  to  the  ownership  of  the  property, 
or  any  part  thereof,  or  as  to  the  interests  of  the  re- 
spective owners;  but  in  such  cases  the  court  shall 
require  a  deposit  of  the  money  allowed  as  compen- 
sation for  the  whole  property  or  the  part  in  dispute ; 
and  in  all  cases,  as  soon  as  the  corporation  shall  have 
paid  the  compensation  assessed,  or  secured  its  pay- 
ment by  a  deposit  of  money  under  the  order  of  court, 
possession  of  the  property  may  be  taken,  and  the 

rublic  work  or  improvement  progress.     [66  v.  238, 
.  527.] 

§  2251.  Interested  parties  may  give  bond,  eto.  Any 
person  interested  in  the  appropriation  of  private  land 
for  a  street,  alley,  or  jpublic  nighway,  may,  before 
or  after  the  passage  of  an  ordinance  for  the  open- 
ing of  such  street,  alley,  or  public  highway,  or 
before  or  after  application  to  the  court,  execute 
his  bond,  payable  to  the  corporation,  to  the  accept- 
ance of  the  council,  conditioned  for  the  payment 
of  all  damages  which  may  be  assessed  by  the  jury; 
and  such  bond  shall  be  good  in  law,  and  if  such 
bondsmen  pay  or  deposit  according  to  the  order  of 
the  court,  then  such  street,  alley  or  highway  shall  be 


?  2252-2255   ArrKOPRiATioN  of*  property.  68 

opened;  or  the  corporation  may,  at  its  discretion, 
make  such  payment  or  deposit,  and  collect  by  law 
the  amount  of  such  damages  of  such  bondsmen,  with 
or  without  costs,  as  the  court  may  direct.  [(6  v.  238, 
i  528.] 

§  2252.  Beviewof  prooeedingB  by  motion  for  new  trial, 
and  petition  in  error.  Whoever,  being  directly  inter- 
ested, feels  aggrieved  by  the  verdict  or  finding,  or 
any  decision  or  judgment  of  the  probato  court  or  court 
of  common  pleas  in  any  such  proceeding,  shall  have 
remedy  by  motion  for  new  trial  and  petition  in  error, 
as  in  other  cases.    [66  v.  238,  i  529.] 

§  2263.  When  exeontion  of  order  may  he  snapended. 
When  such  petition  is  filed,  the  court  of  common 
pleas  or  probate  court,  as  the  case  may  be,  may  sus- 
pend the  execution  of  any  order  which  may  have 
been  made,  on  such  terms  as  may  be  deemed  proper, 
and  may  require  a  bond  with  security  for  the  pay- 
ment of  any  damages  or  costs  which  may  be  thereby 
occasioned;  but  in  all  cases  where  the  municipal  cor- 
poration pays  or  secures  by  a  deposit  of  money  the 
compensation  assessed  by  the  jury,  and  gives  such 
security  as  may  be  deemed  adequate  to  pay  any  fur- 
ther compensation  and  all  damages  and  costs  which 
may  be  thereafter  adjudged,  the  right  to  take  and 
hold  the  property  condemned  shall  not  be  affected 
by  any  such  review.    [66  v.  239,  §  530.] 

§  2264.  Appeal  to  oonrt  of  common  pleas.  Where 
the  proceeding  is  had  in  the  probate  court,  any  party 
interested  in  the  inquiry  and  assessment  may  take 
an  appeal  to  the.  court  of  common  pleas;  and  there- 
upon the  same  proceedings  shall  be  had  as  if  the  ap- 
plication had  been  originally  made  in  that  court,  ex- 
cept that  the  corporation  shall  not  be  required  to 
give  notice  of  its  application,  and  the  inquiry  and  as- 
sessment shall  be  limited  to  the  case  of  the  party  tak- 
ing the  appeal;  and  the  court  shall  make  such  order 
for  the  payment  of  the  costs  accruing  upon  the  ap- 

real  as  may  seem  equitable  and  just.     [66  v.  239, 
531J 

§  2266.  Notice  of  intention  to  appeal.  Bond.  The 
party  desirous  of  appealing,  shall,  within  ten  days 
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after  the  date  of  the  final  onler  determininj;  the 
rights  of  such  party,  tile  with  the  prohate  jiid^e  no- 
tice of  his  intention  to  appeal;  and  sliall  further, 
within  twenty  days  after  the  making  of  the  order, 
give  a  written  un  lertaking  to  the  adven^e  party, 
with  one  or  more  suthcient  sureties  to  l>e  approved 
by  the  probate  judge,  conditioned  that  the  fiarty  ai>- 
pealing  shall  abide  by  an<l  perform  the  order,  judg- 
ment, or  decree  of  the  appellate  court,  and  pay  all 
costs  or  moneys  which  may  be  awarded  againnt  such 
party  by  the  appellate  court.    [(Ui  v.  2.'>9, 1 5oJ.] 

See  form,  $  (>403. 

^,  2256.  Appeal  by  guardian,  ezeontor,  etc.,  and  nuu^ 
lied  woman.  When  the  appeal  is  taken  by  a  person 
as  guardian  executor,  or  administrator,  who  has 
given  bond  as  such  in  the  state,  no  undertaking  shall 
be  required  from  such  guardian,  executor,  or  a<lniin- 
istrator;  and  when  an  appeal  is  taken  by  a  married 
woman,  her  liability  shall  be  the  same  as  if  she  liad 
b  en  sole.    [66  v.  239,  g  533.] 

r}  2257.  Probate  court  sball  fanuBh  transcript.  The 
probate  judge  shall,  upon  the  giving  of  the  under- 
taking as  provided  in  g  2255,  or  upon  the  filing  of  no- 
tice or  the  intention  to  appeal  where  no  undertaking 
i.j  required,  prepare  an  authenticated  transcript  of 
the  docket  or  journal  entries,  and  of  the  order  or  de- 
cision appealed  from,  which  shall  be  forthwith  filed 
with  the  clerk  of  the  court  of  common  pleas  by  the 
person  appealing,  and  the  appeal  shall  thereupon  l)e 
considered  perfected;  and  if  the  transcript  is  not  filed 
within  thirty  days  after  the  date  of  the  undertaking, 
orof  the  filing  of  the  notice  of  intention  to  appeal 
where  no  undertaking  is  required,  the  party  shall  be 
deemed  to  have  waived  an  appeal.    [66  v.  239,  ?  534.] 

^  2258.  Original  papers  may  be  used.  The  original 
papers  .pertaining  to  the  proceeding  may  be  used 
upon  the  hearing  or  inquiry  in  the  court  of  common 
pleas,  and  shall  be  transmitted  by  the  probate  judge 
for  that  purpose.    [66  v.  240,  ?  53o.] 

J  2259.  Corporation  not  to  appeal ;  or  prosecute  error 
except  on  leave.  The  municipal  corporation  shall 
have  no  right  of  appeal;  nor  shall  it  prosecute  error, 
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except  upon  leave  of  the  reviewing  court  or  a  judge 
thereof.    [66  v.  240,  ?  636.] 

3  S260.  Effeot  of  foilnre  to  pay  for  or  take  poBsession 
of  land  within  six  months.  When  a  municipal  cor- 
poration makes  an  appropriation  of  land  for  any  pur- 
pose specified  in  this  chapter,  and  fails  to  pay  for  or 
take  possession  of  thC' same  within  six  months  after 
the  assessment  of  compensation  shall  have  been 
made,  as  hereinbefore  provided,  the  right  of  the  cor 
poration  to  make  such  appropriation  on  the  terms  of 
the  assessment  so  made,  shall  cease  and  determine; 
and  any  lands  so  appropriated  shall  be  relieved  from 
all  incumbrance  on  account  of  the  proceeding  in 
such  case,  or  the  resolution  of  the  council  making 
the  appropriation;  and  the  judgment  or  order  of  the 
court,,  directing  such  assessment  to  be  paid,  shall 
cease  to  be  of  any  efiect,  except  as  to  the  cost  ad- 
judged against  the  corporation.    [66  v.  240,    §  537.] 

Time  begins  to  rnn  not  from  the  i*endition  of  the  Terdlct,  but 
from  the  entry  of  the  judgment  or  oi*der  directinjr  eucli  assess- 
ment to  be  paid,  2(J  O.  S.  109.  Secwnd  condemnation,  allowed 
after  six  months'  failure  to  pay  and  take  possession,  42  O.  S.  239, 
(reversing:  10  Bull  97)  not  before  2  Bull  142. 

Railroad  company  can  not  after  such  period  ]>lpad  that  in 
former  action,  verdict  and  judgment  for  value  of  lands  were 
too  high,  9  Bull  97,  but  where  the  corporation  after  such  period 
took  possession  and  caused  the  improvement  to  be  made  under 
the  first  appropriation,  the  owner,  it  was  hold,  could  elect  to  sue 
for  tlie  amount  awarded  him  in  that  proceeding,  or  to  have  his 
damages  assessed  at  the  time  the  improvement  was  completed. 
2  C.  C.  R.  199,  and  that  havine  brought  suit  for  the  amount  of 
such  damages,  he  was  entitlea  to  interest  only  from  the  lime 
the  improvement  was  completed.    Id. 

g  2261.  Provisions  of  this  chapter  applicable  to  ham- 
lets. In  cases  in  which  hamlets  are  authorized  to  ap- 
propriate private  property,  the  proceedings  shall  con- 
form, as  far  as  practicable,  to  the  provisions  of  this 

chapter.     [66  v.  240,  §  5:^8.1 
See  $$  1651-2. 


ELECTIONS,   ETC.   " 

g  2dd5.  Tees  of  probate  judge  in  connection  with  eleo^ 
tiona.  A  clerk  of  the  court  of  common  pleas,  or  pro- 
bate judge,  shall  receive  for  his  services  under  thia 
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title,  to  be  paid  by  the  county,  the  following  fee«: 
For  making  oat  abstracts,  for  every  haudred  wonla, 
ten  cents ;  for  each  certificate  to  abstract,  with  the 
seal  of  the  court  attached,  fifty  cents.  [50  v.  31 1 ,  {  52 ; 
70  V.  272,  g  1.] 

§2983.  ProbatejndgetoaotaselerkofelMtloiif.  Whea. 
Whenever  the  clerk  of  the  court  of  common  pleas  is 
dead  or  absent,  or  is  prevented  by  any  casualty  from 
opening  the  returns  of  votes  cast  at  any  election,  his 
deputy  may  act  in  his  stead ;  and  whenever  in  such 
case,  such  deputy  is  not  present,  or  the  office  of  clerk 
is  not  represented  by  deputy,  it  shall  be  the  special 
duty  of  the  probate  judge  of  the  county  in  which 
such  election  was  held  to  attend  immediately  at  the 
clerk's  office,  and  taking  to  hisassistance  two  justices 
of  the  peace  of  such  county,  proceed  to  open  all  the 
returns  of  election  for  such  county  made  to  such 
clerk's  office,  and  perform  the  same  duties  that  are 
required  of  the  clerk  of  the  court  in  such  cases,  under 
the  provisions  of  this  title.    [50  v.  311,  J  31.] 


CONTEST  OF  ELECTION  OF  PROBATE  JUDGE. 

i  2997.  How  appeal  perfected  in  oonteit.  The  right  of 
a  person  declared  duly  elected  to  any  county  office, 
or  to  the  office  of  probate  judge,  may  be  contested 
bv  any  elector  of  the  county,  by  appeal  to  the  court 
of  common  pleas  of  the  county,  when  the  contestor 
files  notice  of  such  appeal  with  the  clerk  of  such 
court,  and  gives  notice  thereof,  in  writing,  to  the  con- 
testee,  or  leaves  such  notice  at  the  house  where  he 
last  resided,  on  or  before  the  thirtieth  day  after  the 
day  of  election;  and  the  notice  shall  state  the 
grounds  of  contest,  and  the  names  of  two  justices  of 
the  peace  before  whom  depositions  will  be  taken,  and 
the  place  and  a  time,  not  less  than  ten  nor  more  than 
twenty  days  from  the  day  of  service  thereof,  where 
and  when  such  justices  will  attend  to  take  the  same. 
[61v.  68,  2  39;  74  v.  13,  ?§4,  5.] 

Contest  is  the  only  remedy  for  fraud,  errors  etc.,  14  O.  S.  316; 
15  O.  S.  114;  31  O.  S.  250.    Injunction  does  not  lie,  17  O.  8.  271; 

flw  mandamos  after  appeal,  14  o,  S.  816;  i6  o.  a.  ii4;  a«  O,  s. 
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216.  Notice  of  contt^st  and  appeal  necessary  to  confer  Jarisdic- 
tion,  14  O.  S.  568.  The  time  within  which  an  appeal  may  be 
taken  counts  from  the  day  of  the  declaration  of  the  clerk  and 
iimtices31  O.  8.  151.  Contestor  must  show  in  his  notice  that 
he  was  a  candidate  or  elector,  8  O.  875,  and  thougli  the  notice 
need  hot  state  facts  sufficient  to  constitute  a  good  cause  of  ac- 
tion, 16  O.  S.  184,  the  ^-points"  on  which  he  relies  must  be  stated 
thei'ein  with  reasonable  accuracy,  Id.\  and  if  they  do  not  com- 
ply with  the  requirements  of  the  law,  the  remedy  is  by  object- 
ing to  the  evidence  under  them  and  not  by  motion  to  dismiss,  Id. 

§  2998.  Justices  to  issue  subpoenas  for  witnesses,  etc. 
Such  justices,  or  either  of  them,  or  officers  before 
whom  depositions  are  taken  in  the  case,  are  author- 
ized and  required  to  issue  subpoenas  for  all  persons 
whose  testimony  may  be  required  by  either  party,  and 
subpoenas  duces  tecum  for  the  production  of  the  books, 
papers,  ballots,  or  things  relating  to  such  ejection ; 
and  they  may  compel  the  attendance  of  witnesses, 
and  the  production  of  everything  named  in  the  sub- 
poenas.   [50  V.  311,  §40:  74  v.  12,  §  2.] 

§2999.  Penalty  for  disobeying  writ.  Whoever  refuses 
to  obey  such  subpoena  duces  tecum,  or  to  produce  any 
books,  papers,  ballots,  or  things  in  his  possession  or 
under  his  control,  named  in  such  writ,  snail  be  com- 
mitted to  the  jail  of  the  county  by  the  justices  or 
other  officer,  there  to  remain  until  he  produces  the 
things  call  for.     [74  v.  12,  §  3.] 

§  8000.  Testimony  to  be  certified,  and  transmitted  to 
common  pleas  and  contest  there  determined.  The  jus- 
tices shall  not  receive  testimony  upon  any  point  not 
named  in  the  notice;  and  when  met,  they  shall  hear 
the  testimony,  and  certify  the  same,  including  a 
copy  of  the  notice,  which  shall  be  delivered  to  them 
by  the  contestor  for  that  purpose,  and  the  same 
shall  be  transmitted  by  them  to  the  court  of  com- 
mon pleas  of  the  county,  not  less  than  thirty  days 
after  the  day  fixed  in  the  notice  to  begin  the  taking 
of  testimony;  and  the  contest  shall  be  heaid  and  de- 
termined by  the  court,  if  then  in  session,  and  if  not 
then  in  session,  at  the  first  term  thereof  thereafter. 
[84  V.  45;  50  v.  311,  §  42.] 

§  3001.  Either  party  may  introduce  testimony  as  in 
civil  actions.  How  errors  cured.  On  the  trial  either 
party  may  introduce  oral  testimony,  or  depositions  ol 
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witnesses  taken  as  provided  in  civil  actions;  and 
whenever  any  omission,  defect,  or  error  occurs  in  the 
proceedings  of  an  officer,  in  declaring  or  certifying 
that  a  person  was  duly  elected  to  an  office,  the  same 
may  be  corrected  by  oral  or  other  testimony  offered 
at  the  hearing  of  any  preliminary  proceeding,  or  at 
the  trial.     [74  v.  12,  ?g  1, 2.] 

Ballots  evidence  in  contest,  19  O.  S.  189.  Poll  books,  26  O.  S. 
r49,  and  tally  sheets  are  prima  facie  evidence,  21  O.  S.  216; 
Jtidsrinent  is  not  suspended  by  supersedeas,  14  O.  S.  615.  The 
finding  and  judgment  of  the  common  pleas  are  snblect  to  re- 
view on  error  though  no  motion  for  a  new  trial  has  been  inter-' 
posed  and  ovenuled,  15  O.  S.  572;  26  O.  S.  549.  Where  the 
court  find  that  neither  party  had  a  majority  neither  is  elected, 
21  O.  S.  431. 

^  8002.  When  court  shall  hear  the  case,  and  how 
costs  adjudged.  Upon  motion  of  either  party,  the 
court  shall  at  once  take  up  and  determine  any  pend- 
ing matter  relating  to  the  contest;  otherwise  the  case 
shall  be  heard  in  the  regular  order  of  the  docket;  and 
the  court  shall  render  judgment  against  the  party 
failing  in  the  case  for  all  the  costs  of  the  contest,  in- 
cluding the  costs  of  all  depositions.  [65  v.  13,  2  1;  74 
V.  12,  i  4.] 


DUTY  OP  PROLATE  JUDGE,  IN   CONTEST  OF  ELECTION   FOR 

COUNTY    SEAT. 

g  3015.  Who  may  contest  election  for  county  seat. 
Any  elector  of  a  county  in  which  a  law  for  removing 
the  county  seat  of  such  county  has  been  submitted  to 
the  electors  thereof  for  adoption,  shall  have  the 
right  to  contest  the  validity  of  the  vote  given  at  the 
election  in  that  behalf,  upon  the  question  of  the 
adoption  of  such  law.     [54  v.  229,  §  1.] 

J  3016.  Contestor*8  notice  and  undertaking.  The 
elector  so  contesting  shall,  within  twenty  days  after 
the  day  on  which  the  election  at  which  the  question 
was  submitted  was  held,  file  in  the  office  of  the  pro- 
bate judge  of  the  county  notice  of  his  intention  to 
contest  the  validity  of  the  vote,  and  shall,  within  the 
same  time,  file  in  said  office  an  undertaking  to  the 
state,  to  be  approved  by  the  probate  judge,  or  in  case 
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of  his  absence,  disability,  or  refusal  to  act,  by  the 
clerk  of  the  court  of  common  pleas  of  the  county, 
conditioned  for  the  payment  of  all  costs  that  accrue 
upon  the  contest,  in  the  event  that  the  result  of  the 
vote  upon  the  question,  as  the  same  has  been  cer- 
tified or  returned,  or  otherwise  made  known,  be  not 
invalidated  by  and  upon  such  contest;  and  it  shall 
be  competent  for  any  other  elector  or  electors  of  the 
county,  under  any  such  notice  filed  as  aforesaid,  to 
file  in  said  ofiice,  within  the  time  aforesaid,  a  like 
undertaking,  to  be  in  like  manner  approved,  and  to 
proceed  with  such  contest,  under  such  notice,  in  ac- 
cordance with  the  provisions  of  this  chapter,  in  the 
event  that  the  party  filing  the  notice  fails  to  prose- 
cute the  contest  at  any  stage  of  the  same.    [54  v.  229, 

§  3017.  Fnblioation  of  notioe  and  appointment  of  com- 
missioner. The  probate  judge  or  clerk,  upon  the 
filing  in  his  office  of  such  notice  or  undertaking, 
shall  publish,  in  some  newspaper  of  general  circula- 
tion in  the  county,  the  fact  of  the  filing  of  the  notice 
and  undertaking,  and  shall,  without  delay,  forward 
to  the  governor  duly  certified  copies  of  such  notice 
and  undertaking  or  undertakings;  the  governor,  on 
the  receipt  of  such  copies,  shall,  without  delay,  ap- 
point some  competent  disinterested  person  to  serve 
as  commissioner,  and  perform  the  duties  herein  pre- 
scribed, in  the  matter  of  such  contest;  and  in  case  of 
the  death  or  disability  of  the  commissioner,  the  gov- 
ernor may  fill  the  vacancy.    [54  v.  259,  §  3.] 


ADOPTION   OP    CHILDREN. 

^  3137.  How  a  child  may  be  adopted.  An  inhabi- 
tant of  this  state  not  married,  or  a  husband  and  wife 
jointly,  may  petition  the  probate  court  of  their  prop- 
er county  for  leave  to  adopt  a  minor  child  not  theirs 
by  birth,  and  for  a  change  of  the  name  of  such  child; 
but  a  written  consent  must  be  given  to  such  adop- 
tion oy  the  child,  if  of  the  age  of  fourteen  years,  and 
by  each  of  his  or  her  living  parents  who  is  not  hope- 
Jessly  insane,  intemperate,  or  has  not  abandoned 
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snch  child,  or  if  there  are  no  such  parenU,  or  if  the 
parents  are  unknown,  or  have  abandoned  such  child, 
or  if  they  are  hopelessly  insane  or  iateiuperate,  thiMi 
by  the  legal  guardian ;  or  if  there  is  no  such  guard- 
ian, then  by  a  discreet  and  suitable  person  appoint- 
ed by  the  court  to  act  in  the  proceediUKH  ao  the  next 
friend  of  such  child;  but  when  such  cTiild  is  an  in- 
mate of  an  orphan  asylum  organized  under  the  laws 
of  this  state,  and  has'been  previously  abandoned  by 
its  parents  or  guardians,  or  voluntarily  surrenden^d 
by  its  parents  or  guardians  to  the  trustees  or  direc- 
tors of  such  asylum,  then  the  written  consent  of  the 
president  of  the  board  of  trustees  or  directors  of  such 
asylum,  shall  be  received  by  the  probate  court  in  the 
place  of  the  consent  of  the  parents  or  guardians. 
[67  V.  14,  §  1.] 

Petition  for  adoption. 

\  State  op  Ohio» Couxtt.  Probntr  Court . 

In  the  matter  of  the  adoption  of  £  F,  and  for  a  c'.iatif^o  of 
name. 

!  To  the  Hon. ,  Judge  of  the  Probate  Court  of  ' 

I  County : 

\  The  undersigned  A  B  and  C  B  his  wifi  of connty 

I  and  State  of  Ohio,  petition  the  coui-t  for  leave  to  adopt  K  h\ 
a  t^iinor  child,  not  theii*8  hy  birth,  and  for  a  change  of  the  name 
of  said  child  to  E  B.  Said  child  was  five  yearn  of  ajre  on 
the dav  of A.  1).  1888,  and  they  hereby  produce  the  writ- 
ten consent  of  G  F  and  H  F,  parants  of  said  child. 

Your  petitioners  ure  able  to  bring  up  and  educate  said  child 
properly.     [Signed.]         * 

Consent  of  parents.— \  Title.}— The  nnderslencd  represent 
that  they  are  the  parents  of  £  F,  a  minor  child  of  the  age  of 
live  years.    And  they  hereby  consent  to  the  adoption  of  said 

child  by  A  B,  and  C  B,  his  wife,  of county  and  State  of 

Ohio.  They  also  consent  that  the  name  of  said  child  may  be 
changed.     [Signed.] 

J  S138.  How  consent  of  wife  ascertained.  When  the 
petition  is  filed  by  husband  and  wife,  the  court  shall 
examine  the  wife  separate  and  apart  from  her  hus- 
band, and  shall  refuse  leave  for  such  adoption  un- 
less satisfied,  from  such  examination,  that  the  wife, 
of  her  own  free  will  and  accord,  desires  the  same. 
[56  V.  82  i  2.] 

J  3139.     The  order  of  the   court.     When  the  fore- 
going provisions  are  complied  with,  if  the  court  is 
I         satisfied  of  the  ability  of  the  petitioner  to  bring  up 
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and  educate  the  child  properly,  having  reference  to 
to  the  degree  and  condition  of  the  child's  parents, 
and  the  fitness  and  propriety  of  such  adoption,  it 
shall  make  an  order  setting  forth  the  facts,  and  de- 
claring that,  from  that  date,  such  child,  to  aU  legal 
intents  and  purposes,  is  the  child  of  the  petitioner, 
and  tiiat  its  name  is  thereby  changed.  [56  v.  82, 
■8.] 


^  Title.]— ThQ  application  of  A  B  and  C  B,  his  wife,  for  the 
adoption  of  £  F,  a  minor  cliild,  not  theirs  by  birth,  and  for  a 
change  of  the  name  of  said  child  and  the  consent  of  the  parents 
G  F  and  H  F  to  such  adoution  and  change  of  name  filed 
herein,  this  day  came  on  for  nearing.  And  the  court  having 
examined  C  B  the  wife  of  said  petitioner  separate  and  apai*t 
from  her  said  husband,  the  court  is  satisfied  from  such  exami- 
nation that  said  C  B  of  her  own  free  will  and  accord  desires 
such  adoption.  And  the  court  being  satisfied  of  the  fitness  and 
propriety  of  such  adoption,  and  of  the  ability  of  said  petition- 
ers to  bring  up  and  educate  said  child  properly;  now,  there- 
fore, the  court  orders  that  such  adoption  be  and  is  now  made; 
and  that  from  this  date  the  said  E  F,  minor  child,  to  all  intents 
and  purposes  is  the  child  of  the  said  A  B  and  C  B.  And  it  is 
further  ordered  that  the  name  of  said  child  be  and  is  now 
changed  from  £  F  to  E  B  as  prayed  for  in  said  petition. 

I  3140.  Effect  of  the  order.  The  natural  parents 
shall,  by  such  order,  be  divested  of  all  legal  rights 
and  obligations  in  respect  to  the  child,  and  the  child  be 
free  from  all  legal  obligations  of  obedience  and  main- 
tenance in  respect  to  them;  sucji  child  shall  be  to  all 
intents  and  jpurposes  the  child  and  legal  heir  of  the 
person  so  adopting  him  or  her,  entitled  to  all  the 
rights  and  privileges,  and  subject  to  all  the  obliga- 
tions, of  a  child  oi  such  person,  begotten  in  lawful 
wedlock;  but  on  the  decease  of  such  person,  and  the 
subsequent  decease  of  such  adoptea  child,  without 
issue,  the  property  of  such  adopting  parent  shall  de- 
scend to  his  or  her  next  of  kin,  and  not  to  the  next  of 
kin  of  such  adopted  child.    [56  v.  82,  J  4.] 

l-ersonal  estate  of  adopted  child  passes  to  natural  mother, 
86  O.  S.  635.  Right  to  inherit  limited  to  property  of  adopting 
parent,  41  O.  S.  375.  Agreement  by  a  person  to  adopt  another 
as  his  heir  not  enforceable.  16  Bull  190,  in  consideration  of 
services  within  statute  of  frauds  and  not  enforceable.  Id.  8.38. 
Part  pei-furmance  sufficient  to  take  it  out  of  the  statute,  1  C.  C. 
%?i®'  «  ^^^'^»Yot  surviving  husband  not  affected  by  adopted 
ehild  of  wife,  17  Bull  320. 
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1 3140  a.  PBTent  of  Tftgnuit  or  iiiroorrlgiUo  ohild 
maj  be  summoned  to  appear  before  probate  eout. 
When  the  parent  or  parents,  of  any  minor  child  or 
children,  snail  be  nnable,  through  vagrancy,  n<>)rU« 
gence  or  misconduct,  to  support  such  child  or  chil* 
dren,  or,  if  able,  shall  neglect  or  refuse  to  Bupi>ort 
such  child  or  children,  or  when  such  parent  or  par- 
ents shall  unlawfully  beat,  injure,  or  otherwise 
habitually  ill  treat  such  child  or  children,  or  cauM3 
or  allow  them  to  engage  iu  common  bt;ggtng,  tlio 
probate  court  of  the  proper  county,  upon  complaint 
by  affidavit  of  some  reputable  citizen  of  the  county 
in  behalf  of  such  child  or  children,  setting  fortn 
facts  bringing  the  case  within  this  statute,  may  issut* 
a  summons  requiring  such  parent  or  parents,  to  a;>- 
pear  and  answer  such  complaint;  and  if  upon  the 
hearing  of  the  matters  complained  of,  the  court  shall 
find  the  same  to  be  true,  and  that  it  is  for  the  bent 
interest  of  such  child  or  children  to  be  taken  from 
such  parent  orparents,  the  court  mav  make  an  or- 
der to  that  effect,  and  direct  the  placing  of  such 
child  or  children  in  any  suitable  orphan  asylum,  or 
children's  home,  or  with  some  other  benevolent  so- 
ciety, in  the  county,  to  be  taken  and  cared  for,  and 
placed  in  homes  found  for  them,  by  adoption  or 
otherwise,  by  such  asylum,  children's  home  or  so- 
ciety, upon  the  same  terms  and  conditions  as  are  re- 
quired in  case  of  other  children  given  to  such  asy- 
lum, home  or  society,  and  the  proper  officers  of  such 
asylum,  children's  homes  or  society,  are  authorized 
to  give  the  necessary  consent  in  placing  such  chil- 
dren.    [78  V.  203.] 


DUTIES  AND  BIGHTS  OF  SUBVIVING   PARTNERS. 

J  3167.  Duties  of  lurviving  partners.  When  a  mem- 
ber of  any  partnership  in  the  state  dies,  the  surviv- 
ing partner  or  partners  shall,  within  thirty  days  after 
his  death,  make  application  to  the  probate  judge  of 
the  county  in  which  the  partnership  existed,  upon 
first  giving  notice  to  the  administrator  or  executor  of 
tb^  d^p^ased  partner  of  the  application,  for  the  ap- 
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pointment  of  three  appraisers,  whose  duty  it  shall  be 
to  make  out,  under  oath,  a  full  and  complete  inven- 
tory and  appraisement  of  the  entire  assets  and  liabil- 
ities of  the  partnership,  and  forthwith  deliver  the 
same  to  the  probate  judge,  to  be  by  him  filed,  but 
not  recorded,  in  his  office.    [B8  v.  36,  §  1.] 

J  3168.  When  ezeoutor,  etc.,  to  have  appraisement 
made.  If  the  surviving  partner  or  partners  neglect 
or  refuse  to  have  such  inventory  and  appraisement 
made,  the  administrator  or  executor  of  the  deceased 
partner  must,  have  the  same  made,  in  accordance 
with  the  provisions  of  tho  preceding  sections.  [58  v. 
36,  i  2.] 

J  3169.  When  survivor  may  purchase  partnership 
property.  The  surviving  partner  or  partners  may,  with 
the  consent  of  the  administrator  or  executor  and  the 
approval  of  the  probate  court  by  which  the  adminis- 
trator or  executor  was  appointed  or  qualified,  take 
the  assets  of  the  partnership  at  the  appraised  value 
thereof,  first  deducting  therefrom  the  debts  and  lia- 
bilities of  the  partnership,  upon  giving  to  the  admin- 
istrator or  executor  his  or  their  promissory  note,  with 
pood  and  approved  security  for  the  payment  of  the 
•interest  of  the  deceased  partner  in  the  partnership 
assets,  in  nine  months  from  the  time  he  or  they  so 
elect  to  take  the  partnership  assets,  and  bond  and 
security  for  the  payment  of  tne  debts  and  liabilities 
of  the  partnership.    [58  v.  36,  J  3.] 

The  provisions  of  the  third  section  of  the  act  of  March  21, 1861, 
(58  V.  '66]^  may  apply  to  a  case  where  the  surviving  partner  is 
also  one  of  the  personal  representatives  of  the  deceased  partner, 
when  the  other  representative  assumes  to  act  in  the  premises 
as  the  sole  representative  of  the  estate.  The  title  of  a  surviv- 
ing partner,  who  takes  the  assets  of  a  partnership  m  proceed- 
ings had  in  the  probate  court  under  this  act,  is  not  vitiated  by 
the  facts  that  the  appraisers  were  appointed  by  the  probate 
court  uDon  the  recommendation  of  the  parties,  and  that  the 
appraisers  returned  under  oath,  as  their  repoi*t  an  inventory 
and  api>raisement  previously  made  by  them  at  the  request 
of  th3  surviving  partner,  and  the  personal  repi*c8entative  ot 
the  deceased  partner.  Keal  estate  pui-chased  for  partnership 
purposes,  paid  for  with  partnership  funds,  and  actually  used  in 
tho  partnership  business,  should  be  regarded  as  partnership 
assets  within  the  meaning  of  this  statute;  but  real  estate  not 
needed  or  used  for  the  partnership  purposes,  though  paid  for 
With  partnership  means,  is  not  assets  of  the  fli-m  within  the 
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meaning  of  this  act,  notwithstanding  the  rents  ani  proflui 
thei*eof  be  applied  to  partnership  umm.  JiammeUbtru  v. 
Mitchell,  29  O.  S.  22;  see  U  O.  S.  W. 

}  8170.  How  partnenliip  nsl  ettato  to  b«  oonyeyed. 
If  any  real  estate  is  bo  appraised  and  elected  to  bo 
taken,  the  probate  court  shall  order  that  u|K)n  full 
payment  of  the  notes,  the  administrator  or  executor 
shall  execate  and  deliver  to  the  purchaser  tiis  dee<l 
for  the  deceased  partner*s  interest  the  rein ,  and  such 
conveyance  shall  pass  the  title  thereto. 

Application:— la  the  matter  of  the  estate  of  C  D,  d(y»€*a*4*d. 

Probate  court county. 

And  now  comes  A  B,  and  represents  to  the  conrt  that  he  In  the 
surviving  partner  of  ABA  Co.,  which  part iien»hip  cxitte<l  in 

county,  Ohio,  and  consisted  of  A  B,  your  |M*tltioiier,  and 

C  D,  now  deceased.    And  A  B.,  as  nuch  snrvivlnir  partner,  ma  ken 

application  to  the probate  judve  of  said  county  for  tin* 

appointment  of  three  appraisers  to  make  out  under  outh  a  full 
and  complete  inventory  and  appraisement  of  the  entire  An*M't'« 
and  liabilities  of  said  partnership,  and  forthwith  dvlivrr  the 
same  to  the  judgre  of  this  court,  in  accordance  with  the  ntututo 
in  such  case  made  and  provided;  and  he  suggests  that  E  F,  U  II, 
and  IJ  be  appointed  as  such  appraisers.  (Slgucd.; 

Entry— Appointing  Appraisers.  fTitle.J  On  application 
of  A  B,  surviving  partner  of  the  Arm  of  A  B  ft  Co.,  which 

partnership  existed  In county,  Ohio,  and  consisted  of  A 

B  &C  D  now  deceased,  and  it  appearing  that  notice  of  the  ap- 
plication has  been  given  to  the  administrator  of  the  estate  of  C 
D  deceased,  it  is  ordered  that  E  F  6  H  and  I  J  be  and  thev 
are  heraby  appointed  appraisers  to  m  ixc  out  under  oath  a  full 
and  complete  inventory  and  appraiseinent  of  the  entire  assets 
and  liabilities  of  said  partnership  and  to  deliver  the  same  to 
the  judge  of  this  conrt. 

I  Form  of  Notice.— To  £  F,  G  H  and  I  J,  Esqrs. :  Whereas 
A.  B.,  surviving  partner  of  the  late  Arm  of  A  'B  A  Co.,  hereto- 
fore doing  business  in  the  city  of in  said  county  of 

has  made  application  to  the  undersigned  probate  Judge  of  said 
county,  for  the  appointment  of  appraisers  to  appraiHC  the  as- 
sets and  liabilities  of  said  partnership  agreeable  to  the  provis- 
ions of  an  act  regulating  the  duties  of  surviving  partnera, 
passed  March  21,  1861.  Revised  Statutes,  $$  3167,  816S,  8160  and 
3170. 

And  you  having  been  appointed  by  the  probate  Judge  of  said 
county,  to  make  such  inventory  and  appraisal,  these  are  thcra- 
fore  to  authorize  and  require  you  to  make  (fli-st  being  duly 
Bwom)  a  full  and  complete  inventory  and  appraisal  of  the  en- 
tire assets  and  liabilities  of  said  former  firm  of and  per- 
form such  other  duties  as  by  law  are  i-equired  of  you  in  the 
premises;  and  to  make  and  sign  such  inventory  and  appraisal, 
so  that  the  same  may  be  returned  and  filed  in  this  court,  as  the 
law  requires.    In  witness  whereof  I  have  hereunto  set  my 

hand  and  afllxed  the  seal  of  said  court  at this day  of 

— -A.  D.  188—. 


Oath  of  Appraiserx^  etc.— 'State  of  Ohio  connty.  ss, : 

We,  the  undersigned.,  do  make  solemn  oath  that  we  will  noa  - 
estl^  and  impartially  make  an  inventory  of  all  the  assets  and 

liabilities  of  the  late  firm  of and  the  same  appraise  and 

pei*form  SMch  other  duties  as  are  required  by  law  of  us  in  the 
premises,  as  such  appraiser,  according  to  law  and  the  best  of 
our  ability.     [ Signed.  J 

Sworn  to  and  subscribed  before  me  this day  of A. 

I").  188—. 

We,  the  undersigned  appraisers  of  the  late  ]»ar'nership  of 
,  being  duly  sworn,  nave  made  an  inventory  and  ap- 
praisal tlierv  of  as  here!  u after  set  forth. 


PROCEEDINGS  DEFORE  PROBATE  JUDGE  TO  COMPEL  RAIL- 
ROAD TO  DRAIN   LAND. 

J  8342.  Ways  for  watdr  must  be  provided.  There 
shall  be  constructed  and  kept  open,  along  the  road- 
bed of  every  railroad,  except  where  the  road  extends 
through  or  by  swamp  land,  by  the  company  or  per- 
son operating  the  road,  ditches  or  drains  of  sufficient 
depth,  width  and  grade  to  conduct  to  some  proper 
outlet  the  water  which  accumulates  along  the  sides 
of  such  road  bed  from  the  construction  or  operation 
of  such  road.     [66  v.  335.  g  1]. 

§  3343.  Frooeedings  to  enforce  preceding  section.  If, 
after  ten  days*  notice  or  request  to  any  ticket  or  other 
agent  of  the  company  or  person  operating  a  railroad, 
to  provide  such  drain  or  ditch,  preferred  by  the  per- 
son autliorized,  to  institute  the  proceedings  herein- 
after provided  for,  the  provisions  of  the  foregoing 
sections  be  not  complied  with,  any  owner  or  tenant 
of  land  contiguous  to  such  railroad,  feeling  aggrieved 
by  such  neglect,  may  give  notice  of  the  fact,  in  writ- 
ing, to  the  probate  judge  of  the  county  in  which  such 
neglect  occurs,  designating  in  such  notice  the  place 
or  places  on  such  road  where  such  drains  or  ditches 
have  not  been  made;  and  upon  the  receipt  of  such 
notice  the  probate  judge  shall  appoint  a  commission, 
of  three  disinterested  freeholders  of  such  county, 
who,  together  with  the  county  surveyor,  shall  proceed 
to  the  place  designated  in  the  notice,  and  if,  upon  in- 
spection, it  is  found  that  the  provisions  of  the  pre- 
ceding section  are  not  complied  with,  the  commission, 
or  a  majority  thereof,  shall  report  the  same  to  such 
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probate  jadge.  Trho  shall  leep  a  record  of  snch  pro- 
ceedings; ana  the  probate  jadge  shall  desifrnata  a 
time  within  which  such  ditches  or  drains  shall  be 
made  or  opened,  and  shall  forthwith  notify  the  com* 
pany  or  person  operating snch  road,  in  writing,  whose 
duty  it  shall  be  to  make  or  open  such  ditches  or 
drains  within  the  time  specified.    [($6* v.  335,  J  2.] 

§  3344.  When  the  probata  judge  may  let  the  verk. 
If  such  company  or  person  neglect  to  comply  with 
the  notification  of  the  probate  judge,  he  shall  forth- 
with, by  advertisement  for  three  consecutive  weeks. 
in  one  or  more  of  the  weekly  newspapers  publifthcHl 
in  such  county,  give  notice  that  the  work  of  making 
or  opening  the  ditches  or  drains  will  be  let  to  the 
lowest  bidder^  at  such  time  and  place  as  shall  be 
designated  in  the  advertisement.    [(36  v.  3.*^,  {3.] 

§8345.  Sale  of  the  work  and  proeeediags  tkereoa. 
The  probate  judge  shall,  at  the  time  and  place  speci- 
fied in  the  advertisement,  sell  the  job  or  jobs  of  mak- 
ing or  opening  such  ditches  or  drains  to  the  lowest 
bidder,  and  take  from  such  bidder  a  sufficient  bond, 
with  surety,  for  the  performance  thereof,  and  upon 
the  completion  thereof  to  the  satisfaction  of  the  pro- 
bate judge  he  shall  give  the  bidder  a  certificate  there- 
for, stating  the  amount  due  for  the  work;  and  upon 
presentation  of  the  certificate  to  the  auditor  of  the 
county,  he  shall  place  the  amount  so  certified  forth- 
with upon  the  tax  duplicate  of  the  county,  against 
the  company,  together  with  all  the  costs  and  ex- 
penses for  inspection  by  the  commission  and  surveyor, 
notices,  advertisements,  sale  of  work,  making  con- 
tract therefor,  approval  of  the  work,  and  other  costs, 
and  interest  on  the  amount  certified  to  be  due  for  the 
work  from  the  time  the  work  is  approved  until  the 
amount  can  be  collected  by  the  treasurer  of  the  coun- 
ty; and  such  tax  shall  be  collected  as  other  taxes, 
and  be  paid  to  the  persons  entitled  thereto  on  the 
warrant  of  the  county  auditor  on  the  county  treas- 
urer.    [66  V.  335,  i  4.] 

i  8346.  Fees  of  offlcers  in  such  oasei .  The  probate 
judge,  commissioners,  and  surveyor  shall  be  entitled 
to  receive  for  their  services  such  costs,  lees,  and  ex- 
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penses  as  are  provided  by  law  for  costs,  fees,  and  ex-^ 
penses  of  county  commissioners  and  others  under 
proceedings  relating  to  ditches.    [66  v.  335,  §  5.] 


APPROVAL   OP    BOND. 

J  d685«  Approval  of  bond  of  insnrance  company  by  pro* 
bate  judge.  Any  insurance  company  which,  by  the 
terms  of  its  charter,  is  required  to  have  its  official 
bonds  approved  by  a  judge  of  the  court  of  common 
pleas,  may,  at  its  option,  have  the  same  approved  by 
the  probate  judge  of  the  county  in  which  the  office 
of  the  company  is  located.    [54  v.  17,  §  1.] 


JOINT  SUB-DISTRICTS. 

i  3980.  Joint  sub-district,  Joint  sub-districts  may 
be  established  also  in  the  manner  provided  in  suc- 
ceeding sections  of  this  chapter. 

Judgment  of  probate  court  final  as  to  joint  sub-district, 
89  O.  S.  259.  Term  "sub -district"  does  not  apply  to  cities  ancl 
villages,  19  O.  S.  577.  Attaching  territory  of  one  sub-district 
not  consolidation,  25  O.  S.  256  (70  y.  208.)  All  territory  not  in- 
cluded in  separate  belongs  to  sub-district,  21  O.  S.  339. 

J  8931.  Joint  sub-district  may  be  established  on  peti- 
tion. Three  or  more  qualified  electors,  resident  of  the 
territory  sought  to  be  included  therein,  may  apply, 
in  writing,  to  the  board  of  education  of  any  township 
wherein  any  part  of  the  territory  is  situate,  for  the 
creation  thereof.     [75  v.  120,  ?  !•] 

i  8932.  Wbat  petition  to  contain.  The  petition  shall 
describe  the  territory  sought  to  be  included  in  the  joint 
sub-district,  may  set  forth  the  reasons  requiring  the 
creation  thereof,  and  shall  be  filed  with  the  clerk  of 
the  board  of  education  to  which  it  is  addressed.  [75 
V.  120,  ?.  2.] 

^  8933.  Clerks  to  give  notice  of  filing,  etc.  Upon  the 
filing  of  such  petition  such  clerk  shall  forthwith  give 
notice  thereof,  in  writing,  to  the  members  of  the 
board  of  which  he  is  clerk,  which  notices  shall  name 
a  suitable  and  convenient  place,  and  a  day  and  hour, 
for  the  boards  to  meet;  he  shall  also  transmit  a  like 
notice,  forthwith,  to  the  clerks  of  all  other  boards  of 
education  having  jurisdiction  over  any  of  the  territory 
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sought  to  be  affected ;  and  such  clerks,  upon  the  re- 
ceipt of  such  notice,  shall  in  like  manner  give  notice 
forthwith  of  the  tiling  of  such  petition,  and  of  the 
time  and  place  of  meeting,  to  each  member  of  their 
respective  boards.     [75  v.  120,  <5  3.] 

i  3934.  When  petition  for  joint  fub-distriet  maj  be 
filed  with  probate  judge.  It  shall  be  the  duty  of  such 
boards  to  meet  and  consider  the  pi^tition  within  thir* 
ty  days  from  the  time  the  same  is  filed,  but  if  thev  do 
not  do  so  within  sixty  days  from  such  time,  or  nav- 
ing  met,  established,  or  determined  not  to  cHtalilinh 
a  joint  sub-district,  three  or  more  electors  of  t lie  ter- 
ritory sought  to  be  included  therein  may  file  a  pi^ti- 
tion  or  remonstrance,  for  or  against  the  same,  with 
the  probate  judge  of  the  county ;  and  if  the  territory 
sought  to  be  included  therein  is  situat^ni  in  two  or 
more  counties,  the  petition  may  be  filed  with  the 
probate  judge  of  either  county.     [75  v.  8.] 

2  3935.  Beonrity  for  ooeti  to  be  given.  The  peti- 
tioners shall  also  file  with  the  probate  jud;^  the  un- 
dertaking of  one  or  more  of  their  number,  with  se- 
curity  to  the  satisfaction  of  the  j  udge,  i  n  the  sum  of  one 
hundred  dollars,  conditioned  that  the  petitioners  will 
pay  all  the  costs  of  tlie  proceeding  if  a  joint  siib- 
district  be  not  established  thereby.    [73  v.  120,  ?  5.] 

J  3936.  Time  and  plaoe  of  meeting  of  oommiuionen. 
Upon  the  filing  of  such  petition  an  1  undertaking?, 
the  judge  shall  fix  a  time^  not  more  than  sixty  day.s 
thereafter,  and  a  place,  which  shall  be  the  8cho(jl- 
house  upon  the  territory,  if  there  is  one  thereon, 
and  if  there  is  more  than  one  school-house  thereon, 
then  the  house  last  built,  and  if  thi^re  is  no  Hchool 
house  thereon,  then  some  convenient  place  within  the 
territory,  for  the  meeting  of  the  commissioners  here- 
inafter directed  to  be  appointed.    [75  v.  120,  'i  6.] 

5  3937.  Publication  of  notice.  The  judge  shall 
thereupon  cause  to  be  published,  for  four  consecu- 
tive weeks,  in  two  newspapers  of  opposite  politics, 
printed  and  of  general  circulation  in  the  county 
where  the  petition  is  filed,  notice  of  the  filing  of  such 
petition,  and  of  the  time  and  place  of  meeting  of  the 
commissioners.    [75  v.  120,  i  7.] 

2  $988.    Commisiionen  to  be  appointed.     The  judge 
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Shall  also  make  an  order  appointing  three  judi- 
cious, disinterested  men  of  the  county,  and  not  resi- 
dents of  either  of  the  townships  to  be  affected,  to  be 
commissioners,  and  to  act  in  the  premises ;  if  a  per- 
son so  appointed  die,  or  fail  from  any  cause  to  be 
present  and  to  act,  or  if  he  give  notice  of  his  inability 
to  serve,  the  judge  shall  forthwith,  by  order,  ap- 
point another  in  his  stead,  who  may  act  as  if  he  had 
been  originally  appointed  ;  and  the  judge  shall  de- 
liver a  copy  of  the  petition  and  his  order  to  the  com- 
missioners, and  shall  instruct  them  in  the  law  appli- 
cable to  such  proceedings.     [75  v.  120,  i  8.] 

i  3939.  Oath  and  duties  of  commissionen.  The 
commissioners  shall  take  an  oath  to  discharge  faith- 
fully the  duties  required  by  this  chapter,  according 
to  the  best  of  their  knowledge  and  understanding, 
and  shall  meet  at  the  time  and  place  named  in  the 
published  notice,  may  examine  witnesses  under 
oath,  which  may  be  administered  by  one  of  their 
number,  and  consider  and  determine  the  question 
whether  a  joint  sub-district  ought  to  be  established. 
[75  V.  120,  §  9.] 

§  3940.  Clerks  to  present  plats  and  papers.  The  clerks 
of  the  several  boards  of  education  interested  shall 
be  present  at  the  meeting  of  the  commissioners,  and 
have  with  them  the  plats  of  the  several  townships, 
with  the  lines  of  the  several  sub-districts  marked 
thereon,  and  such  other  papers  and  documents  as 
will  serve  to  inform  the  commissioners,  and  give 
them  a  correct  idea  of  the  wants  of  the  petitioners. 
[75  v.  120,  §  10.] 

J  3941.  Beport  of  oommissioners.  The  commission- 
ers shall  report,  in  wanting,  to  the  probate  judge — 

1.  Whether  or  not  a  joint  sub-district  ought  to  be 
established,  and  their  reasons  therefor. 

2.  If  they  find  in  favor  of  the  establishment  of  a 
joint  sub-district,  they  shall  give  the  lines  and  a  plat 
thereof;  they  may  also  change  the  lines  of  the  sub- 
district  proposed  in  the  petition,  by  including  there- 
in other  territory,  or  excluding  territory  included 
therein,  or  both ;  and  if  there  is  no  suitable  school- 
house  within  such  boundaries,  or,  if  there  is   one. 
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bat  it  is  not  suitably  located,  they  shall  designate  a 
site  whereon  to  erect  such  buildine.     [7o  v.  l^ML 

See  $  3941  a  80  v.  02,  providin;;  for  location  of  M>!io<>l.ho0ie4. 

?  3942.  Effect  of  report.  The  report  of  tlie  com- 
missioners, if  against  the  establishment  of  a  joint 
sub-district,  shall  be  a  bar  to  any  proceed! nj?  to 
establish  a  joint  sub-district  out  of  any  of  the  t4*rritory 
described  in  the  petition  for  three  years;  and  if  the 
report  be  in  favor  of  the  establishment  of  a  jointsul>- 
district  it  shall  be  final,  unless  set  aside  by  the 
probate  court  for  fraud.    [75  v.  120,  J  12.] 

J  8943.  Judgment  for  costs— what  fset  alloved«  If 
the  report  be  against  the  establishment  of  a  joint  sub- 
district  the  judge  shall  render  judgment  against  the 
petitioners  for  all  the  costs  of  the  proceeding ;  and  the 
commissioners  and  ^e  judge  shall  receive  the  same 
fees  as  are  authorized  to  be  charged  for  like  services 
in  proceedings  to  establish  roads,  and  such  other  fees 
as  are  authorized  by  law.    [75  v.  120,  §  13.] 

J  8944.  Report  and  jadgment  for  snb-diitriet.  If  the 
report  be  in  favor  of  the  establishmpnt  of  a  joint  sub- 
district  the  judge  shall  make  an  entry  confirming  tlie 
same ;  and  a  certified  copy  of  the  report,  including 
the  plat  and  his  order,  shall  be  delivered  to  the  clerk 
of  the  board  of  education  of  each  township  interested 
therein,  and  thereafter  such  joint  sub-district  shall 
be  fully  established,  and  shall  be  governed  and  con- 
trolled in  the  same  manner  as  joint  sub-districts 
otherwise  established.     [75  v.  120, 1 14.] 

Probate  court  can  confliin  i*eport  dissolving,  39  O.  S.  151. 

J  3945.  How  costs  paid  in  such  case.  In  such  case 
the  judge  shall  tax  the  costs  of  the  proceedings  to 
the  board  of  education  of  the  several  townships  inter- 
ested, in  such  proportion  as  he  may  deem  just  and 
equitable,  and  certify  the  same  to  the  clerks  of  such 
boards ;  and  the  boards  shall  be  liable  therefor,  and 
at  the  first  regular  or  special  meeting  of  each  there- 
after payment  of  the  amount  so  taxed  to  it  shall  be 
ordered.    [75  v.  120,  §  15.] 

2  8946,    Petition  for  additional  sub-district,   etc.    A 
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petition  may,  in  like  manner,  be  filed  with  the  clerk 
of  the  board  of  education  of  any  township,  praying 
for  the  creation  of  an  additional  sub-district,  or  foi 
changing  the  lines  of  sub-districts,  or  for  the  creation 
of  a  special  school  district,  or  for  changing  the  lines 
of  special  or  village  districts,  and  adjoining  sub-dis- 
tricts ;  but  when  a  special  or  village  district  is  inter- 
ested in«uch  proposed  change,  the  petition  may  be 
filed  either  with  the  clerk  of  the  township  board,  or 
the  clerk  of  the  board  of  education  of  such  special  or 
\illage  district;  and  when  any  such  lines  have  been 
so  changed  they  shall  not  be  altered  by  any  board  or 
boards  of  education  until  after  the  expiration  of  three 
years,  except  upon  the  written  consent  of  two-thirds 
of  the  electors  residing  within  the  territory  aifected 
by  the  change.     [75  v.  120,  §  16.] 

The  provisions  of  this  section  are  applicable  only  between 
districts  and  adjoining  sub-districts,  8  Bull  812.  Special  dis- 
tricts may  be  created  in  same  manner  as  joint  sub-districts, 
Slice.  362. 

J  8947.  Frooeedlngs  thereon.  Such  petition  may  be 
filed  with  the  clerk  of  the  board  of  education  of  such 
special  or  village  district,  with  the  clerk  of  the  board 
of  education  of  the  township,  or,  if  the  changes  sought 
by  the  petition  affect  territory  in  more  than  one  town- 
ship, with  the  clerk  of  the  board  of  education  of  either 
township ;  and,  upon  the  filing  thereof,  the  members 
of  the  board  or  boards  interested  shall  be  notified  as 
provided  in  §  3933.     [75  v.  120,  ?  17.] 

^  3948.  When  snoh  petition  may  be  filed  with  probate 
jndge.  It  shall  be  the  duty  of  such  board  or  boards 
to  meet  and  consider  the  petition  within  thirty  days 
from  the  time  the  same  is  filed,  but  on  failure  to  do 
so  within  sixty  days  of  such  time,  or  if  the  board  or 
boards  meet  and  grant,  or  refuse  to  grant,  the  prayer 
of  the  petition,  a  petition  or  a  remonstrance  may  be 
filed  with  the  probate  judge  of  the  county,  by  either 
party,  as  provided  in  §  3934  and,  thereafter,  such  pro- 
ceedings may  be  had  thereon,  and  they  shall  have 
the  same  effect  as  is  herein  provided  for  the  forma- 
tion of  joint  sub-districts.    |78  v.  9.] 
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3  4158.  Order  of  deioent  of  real  oitote  where  title 
oame  by  deeeent,  deTiie  or  deed  of  gift.  \Vhen  a  person 
dies  intestate,  having  title  or  ri^bt  to  any  real  estate 
or  inheritance  in  this  state,  which  title  came  to  such 
intestate  by  descent,  devise,  or  deed  of  gift  from  an 
ancestor,  such  estate  shall  descend  and  pass  in  par- 
cenary  to  his  or  her  kindred  in  the  following  course: 

1. — To  the  children  of  such  intestate,  or  their 
legal  representatives. 

2  — If  there  are  no  children  or*  their  legal 
representatives  living,  the  estate  shall  pass  to  and 
vest  in  the  husband  or  wife,  relict  of  such  intestate, 
during  his  or  her  natural  life. 

3.— If  such  intestate  leave  no  husl)and  or  wife, 
relict  of  himself  or  herself,  or  at  the  death  of  such 
relict,  the  estate  shall  pass  to  and  vest  in  the  broth- 
ers and  sisters  of  the  intestate  who  are  of  the  blood  of 
the  ancestor  from  whom  the  estate  came,  or  their 
legal  representatives,  whether  such  brothers  and  sis 
ters  be  of  the  whole  or  half  blood  of  the  intestate. 

4. —If  there  are  no  brothers  or  sisters  of  the 
intestate  of  the  blood  of  the  ancestor  from  whom  the 
estate  came,  or  their  legal  representatives,  an<l  the 
estate  came  by  deed  of  gift  from  an  ancestor  who  is 
living,  the  estate  shall  ascend  to  such  ancestors. 

5. — If  the  ancestor  from  whom  the  estate  came 
is  deceased,  the  estate  shall  pass  to  and  vest  in  the 
children  of  the  ancestor  from  whom  the  estate  came, 
or  their  legal  representatives ;  if  there  are  nocliildren 
of  th'3  ancestor  irom  whom  the  estate  came,  or  their 
legal  representatives,  the  estate  shall  pass  to  and 
vest  ill  the  husband  or  wife,  relict  of  such  ancestor, 
if  a  parent  of  the  decedent,  during  the  life  of  such 
relict;  and  on  the  death  of  such  husband  or  wife,  or 
if  there  is  no  such  husband  or  wife,  the  estate  shall 
pass  to  and  vest  in  the  brothers  and  sisters  of  such 
ancestors,  or  their  legal  representatives;  and  for 
want  of  such  brothers  and  sisters,  or  their  legal 
representatives,  to  the  brothers  and  sisters  of  the 
half  blood  of  the  intestate,  or  their  legal  representa- 
UveSy  though  such  brothers  and    sisters  are  not  of 
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the  blood  of  the  ancestor  from  whom  the  estate 
came. 

6. — If  there  are  no  such  half-brothers  and  sis- 
ters of  the  intestate,  or  their  legal  representatives, 
the  estate  shall  pass  to  the  next  of  kin  to  the  intes- 
tate of  the  blood  of  the  ancestors  from  whom  the 
estate  came,  or  their  legal  representatives.     [62  v.  32, 

An  ancestor  is  one  from  whom  the  claimant  haB  the  capac- 
ity to  inherit,  2  H.  52.  What  is  ancestral  and  what  not  ances- 
tral properly,  25  O.  S.  451;  14  O.  368.  After  partition  heirs 
hold  Dy  descent.  17  O.  S.  527.  If  heir  elects  to  take  land  in  par- 
tition only  h  8  snare  is  ancestral,  Id. 

In  absence  of  children  and  brothel's  and  sisters  or  their  rep- 
resentatives lands  inherited  from  father  pass  to  brothers  and 
sisters  of  the  fatiier.    19  O.  36  (1850). 

Property  descending  from  father  to  son  and  from  son  to 
daughter  passes  on  her  death  without  issue  to  her  father^s 
half-brothers  and  sisters,  though  not  of  the  blood  of  her  grand- 
father,  19  O.  S.  531.  The  tifth  clause  of  section  1  of  act  S.  &  C. 
501,  is  not  an  adjunct  of  the  fourth  clause  and  applies  to  both 
classes  of  estates.  Id.  Ancestral  estates  descend  to  brothers 
and  sisters  of  ancestor  if  deceased  left  no  brothers  or  sisters  or 
their  representatives  and  no  issue,  40  O.  S.  211.  Words  **broth- 
ers  and  sisters"  include  half-brolhers  and  sisters,  8  O.  S.  501,  in- 
cludes posthumous  child,  2  H.  52. 

Degrees  of  consanguinity  to  be  compnted  according  to  the 
civil  law,  17  O.  S.  367.  Words  '*next  of  kin"  do  not  imply  prin- 
ciple of  representation.  Grand  uncles  and  aunts  take  to  the 
exclusion  of  issue  of  grand  uncles  deceased.  Id.  The  "ances- 
tor from  whom  the  estate  came"  is  the  ancestor  from  whom 
the  estate  came  immediately  to  the  intestate  by  descent,  de- 
vise or  deed  of  gift.  Id. ;  3  O.  S.  394.    See  45  O.  S.  78. 

J  4159.  Order  of  deBcent  where  estate  came  by  purchase* 
etc.  If  the  estate  came  not  by  descent,  devise  or  deed 
of  gift  it  shall  descend  and  pass  as  follows. 

1.— To  the  children  of  the  intestate  and  their 
legal  representatives. 

2.— If  there  are  no  children,  or  legal  represen- 
tatives, the  estate  shall  pass  to  and  be  vested  in  the 
husband  or  wife,  relict  of  such  intestate. 

3. — If  such  intestate  leaves  no  husband  or  wife, 
relict  to  himself  or  herself,  the  estate  shall  pass  to  the 
brothers  and  sisters  of  the  intestate  of  the  whole 
blood,  and  their  legal  representatives. 

4. — If  there  are  no  brothers  or  sisters  of  the 
intestate  of  the  whole  blood,  or  their  legal  represen- 
tatives, the  estate  shall  pass  to  the  brothers  and 
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sisters  of  the  half-blood,  and  their  legal  repreacn- 
tatives. 

5.— If  there  are  no  brothers  or  sisters  of  the  in* 
testate  of  the  half-blood,  or  their  legal  representatives, 
the  estate  shall  ascend  to  the  father;  if  the  father  ia 
dead,  then  to  the  mother. 

6. — If  the  father  and  mother  are  dea^l,  the 
estate  shall  pass  to  the  next  of  kin,  and  their  legal 
representatives,  to  and  of  the  blood  of  the  intestate. 
[62  V.  32,  g  2.] 

Expectancy  does  not  (i<^8ccnd,  31  (>.  S.  640.  Testntor  not 
ancestor  oi  devisee  not  of  kin,  15  O.  30  (1847).  When  helrg  tJike 
per  capita  and  when  per  xtirpes^  9  O.  S.  S27.  If  heirs  ex- 
change land  it  ceases  to  be  anci'Stral,  18  O.  S.  811.  Kritato 
coming  to  wjfe  from  deceast'd  hu.-^band  not  anc!*stral,  18  O.  S. 
311;  11  O.  S.  436.  Blood  of  intestate  pref.rpcd  to  that  of  anco»- 
tor,  18  0.  S.  311.  Under  act  1H40  widow  was  entUletl  to  her 
designated  share  of  the  estate  whether  testator  left  chdd  or 
not,  11  O.  S.  1.    See  3  C.  C.  U.  18tf;  45  O.  S.  7^;  38  O.  8.  473. 

§  4160.  When  real  estate  to  pais  to  hiuHnd  or  wife ; 
when  to  next  of  kin  of  intestate.  When  a  person  dies 
intestate,  having  title  or  right  to  any  real  estate  or  in- 
heritance, as  provided  in  H158,  and  leaves  husband  or 
wife,  relict  of  himself  or  herself,  and  there  is  no  per- 
son who,  under  the  provisions  of  that  section,  would 
be  entitled  to  inherit  the  same,  or  an  estate  therein, 
save  and  except  such  husband  or  wife,  relict  of  such 
intestate,  then  the  estate  shall  pass  to  and  vest  in  the 
husband  or  wife  of  the  intestate  as  an  estate  of  inheri- 
tance ;  and  if  there  is  no  such  person,  and  no  hus- 
band or  wife  relict  of  the  intestate,  then  the  estate 
shall  pass  to  and  vest  in  the  next  of  kin  of  the  intes- 
ttte,  though  not  of  the  blood  of  the  ancestor  from 
whom  the  estate  came.     [59  v.  50,  ?  3.] 

25  O.  S.  451. 

J  4161.  When  real  estate  to  pats  to  ehildren  of  former 
husband  or  wife,  etc.  When  a  person  dies  intestate, 
having  title  or  right  to  any  real  estate  or  inheritance, 
whether  by  descent,  devise  or  deed  of  gift  from  any 
aricestor,  or  acquired,  and  there  is  no  person  entitled 
to  inherit  the  same  under  the  preceding  sections  [of 
this  chapter],  then  the  estate  shall  pass  to  and  vest 
in  the  children  of  any  deceased  husband  or  husbands, 
wife  or  wives  of  the  intestate,  whose  marriage   with 


{  4162-4163       DESCENT  AND  DISTRIBUTION.  80 

the  intestate  was  not  annulled  prior  to  his,  her  or 
their  death,  or  their  legal  representatives ;  if  there  are 
no  children,  or  their  legal  representatives,  living, 
then  the  estate  shall  pass  to  the  brothers  and 
sisters  of  any  such  husband  or  wife,  or  their  legal 
representatives ;  if  there  are  no  brothers  or  sisters 
nor  their  le^al  representatives,  the  estate  shall  pass  to 
the  next  of  kin  of  such  intestate  ;  and  if  there  are 
none  such,  then  the  estate  shall  escheat  and  be 
vested  in  the  State  of  Ohio.    [59  v.  50,  i  3.] 

Escheats,  4  O.  S.  354. 

§  4162.  Desoent  of  estate  which  came  from  former  hus- 
band or  wife.  When  the  relict  of  a  deceased  husband 
or  wife  shall  die  intestate  and  without  issue,  possessed 
of  any  real  estate  or  personal  property  which  came  to 
such  intestate  from  any  former  deceased  husband  or 
wife  by  deed  or  gift,  devise  or  bequest,  or  under  the 
provisions  of  §  4159,  then  such  estate,  real  and  per^ 
sonal,  shall  pass  to  and  vest  in  the  children  of  said 
deceased  husband  or  wife,  or  the  legal  representatives 
of  such  children.  If  there  are  no  children  or  their 
legal  representatives  living,  then  such  estate  real  and 
personal,  shall  pass  and  descend  one  half  to  the 
brothers  and  sisters  of  such  intestate,  or  their  legal 
representatives,  and  one  half  to  the  brothers  and 
sisters  of  such  deceased  husband  or  wife  from  which 
such  personal  or  real  estate  came,  or  their  personal 
representatives.     [78  v.  107 ;  74  v.  81,  §  1.] 

Legislature  may  change  course  of  descent.  Such  laws  not 
retro-active  and  do  not  impair  contract  rights,  8  Bull  21. 
The  words  "relict  of  a  deceased  husband  or  wife"  as  used  in 
this  section  are  used  to  designate  the  relationship  to  a  former 
married  pair,  of  the  survivor  of  a  maiTiajre  union;  and  such 
relationsnip  is  not  destroyed  or  changed  by  the  subsequent 
marriage  of  such  survivor,  42  O.  S.  100.  The  term  *  ••former 
deceased  husband"  refers  to  any  husband  who  has  deceased 
leaving  a  widow  to  whom  any  real  estate  or  pei*8onal  property 
has  passed  by  virtue  of  the  provisions  of  this  section  and  is  not 
confined  in  its  application  to  cases  where  the  widow  has  had 
two  or  more  husbands  who  are  deceased,  44  O.  S.  440. 

§  4163.  Bistrihution  of  personal  estate.  When  a  per- 
son dies  intestate  and  leaves  any  personal  property, 
such  personal  property  shall  be  distributed  in  the 
mannner    prescribed    in  J  4159  as    to    real    pro- 
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perty  which  came  not  by  descent,  devise  or  deed  of 
gift  from  any  ancestor,  saving  however,  such  right  as 
any  widow  or  widower  may  have  to  any  portion  of 
such  personal  property ;  but  if  there  is  no  person 
living  entitled  to  inherit  the  same  by  the  provisions 
of  this  chapter,  such  personal  property  shall  pass  to 
and  be  vested  in  the  state ;  and  the  prosecuting  at- 
torney of  the  county  in  which  letters  of  administra- 
tion are,  granted  upon  such  estate,  shall  collect  the 
same  and  pay  it  over  to  the  treasurer  of  such  county, 
to  be  applied  exclusively  to  the  support  of  the  com- 
mon schools  of  the  county  in  which  the  estate  is  so 
collected  in  such  manner  as  may  be  prescribed  by 
law.    [84  v.  134.] 

J  4164.  When  estate  to  descend  to  children  of  intes- 
tate and  how.  When  a  person  dies  intestate  leaving 
children,  and  none  of  the  children  of  such  intestate 
have  died  leaving  children  or  their  legal  representa- 
tives, such  estate  shall  descend  to  the  children  of 
such  intestate,  living  at  the  time  of  his  or  her  death, 
in  equal  proportions.    [51  y.  499,  ?  5.] 

§  416&.  Descent  when  all  descendants  of  equal  degree 
of  eonsangninity.  When  all  the  descendants  of  an  in- 
testate, in  a  direct*  line  of  descent,  are  of  an  equal  de- 
gree of  consanguinity  to  the  intestate,  whether  chil- 
dren, grandchildren,  or  great-grandchildren,  or  of  a 
more  remote  degree  of  consanguinity  to  such  intestate, 
the  estate  shall  pass  to  such  persons  of  equal  degree 
of  consanguinity  to  such  intestate  in  equal  parts, 
however  remote  from  the  intestate  such  equal  and 
common  degree  of  consanguinity  may  be.  [51  v.  499, 
2  6.] 

J  4168.  When  there  are  living  both  children  and  heirs 
of  deceased  children  of  intestate.  If  any  of  the  children 
of  such  intestate  are  living,  and  any  are  dead,  the 
estate  shall  descend  to  the  children  of  such  intestate 
who  are  living,  and  to  the  legal  representatives  of 
such  of  his  or  her  children  as  are  dead,  so  that  each 
child  of  the  intestate  who  is  living  shall  inherit  the 
ehare  to  wfeich  he  or  she  would  have  been  entitled  if 
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all  the  children  of  the  intestate  were  living,  and  sa 
that  the  legal  representatives  of  the  deceased  child  or 
children  of  the  intestate  shall  inherit  equal  parts  o! 
that  portion  of  the  estate  to  which  such  deceased 
child  or  children  would  be  entitled  if  such  deceased 
child  or  children  were  living.    [51  v.  499,  J  7.] 

j  4167.  Extent  of  application  of  last  section.  The 
provisions  of  the  last  preceding  section  shall  be  con- 
strued to  apply  in  all  cases  in  which  the  decendants 
of  the  intestate,  entitled  to  share  in  the  estate,  are  of 
unequal  degree  of  consanguinity  to  the  intestate,  so 
that  those  who  are  of  the  nearest  degree  of  consan- 
guinity shall  take  the  share  to  which  he  or  she  would 
have  been  entitled,  had  all  the  descendants  in  the 
same  degree  of  consanguinity  with  him  or  her,  who 
died  leaving  issue,  been  living.    [51  v.  499,  i  8.] 

J  4168.  The  provisions  of  U  4164,  4165,  4166  and 
4167  shall  apply  both  to  personal  and  real  estate.  [51 
V.  499,  i  9.J 

J  4169.  Advancements  by  intestate  to  be  considered 
as  part  of  estate.  If  any  estate,  real  or  personal,  has 
been  given  by  any  intestate  in  his  lifetime  as  an  ad- 
vancement to  any  child  or  children  of  such  intestate 
or  their  descendants^  it  shall  be  considered  and  held  to 
be  a  part  of  the  estate  of  the  intestate,  so  far  as  it  re- 
gards the  division  and  distribution  thereof,  among  his 
or  her  children  or  their  descendants,  and  shall  be 
taken  by  such  child  or  children  or  their  descendants 
toward  his  or  her  share  of  the  estate  of  the  intestate. 
[51  V.  499,  i  10.] 

The  act  of  1853  does  not  provide  for  advancements  as  to 
ersonalty,  18  O.  347.  If  one  purchase  property  aud  take  title 
n  the  name  of  child,  this  \a  prima  facie  an  advancement,  18  O. 
418;  1  O.  S.  1;  6  O.  S.  52.  The  partial  distribution  of  an 
estate  by  will,  does  not  exclude  the  operation  of  the  statutoi-y 
provisions  relating  to  adviincements.  22  O.  S.  436;  see  21  O.  S. 
627.  Release  by  heir  not  binding,  7  O.  S.  482.  Construction  of 
receipt  for,  17  O.  S.  157.  Gift  to  son-in-law,  when  charjred  to 
wife,  22  O.  S.  436.  See  26  O.  S.  169;  42  O.  S.  314.  Interest  on 
not  allowed,  31  O.  S.  657.  Advancements  of  real  estate  can  not 
be  made  by  parol,  2  D.  604.  Parol  promise  of  heir  to  pay  dcltts 
binding,  24  6.  S.  432.  Statute  of  1853  not  reti-o-active,  5  W.  I^. 
M.  194.  Whether  transfer  of  personal  property  to  son  is  an 
advancement  depends  upon  ihe  intention  of  the  parties  at  the 
time,  10.  C.R.  420,423. 

{  il70.    When  advancement  is  ^eater  or  less  tliaii 
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lieirt,  share.  If  the  amount  of  such  advancement 
equals  or  exceeds  the  share  of  the  heir  to  whom 
such  advancement  has  heen  made,  he  or  she  shall 
be  excluded  from  any  further  portion  in  the  division 
or  distribution  of  the  estate,  out  shall  not  be  re- 
quired to  refund  any  part  of  such  advancement;  and 
if  the  amount  so  advanced  is  less  than  his  or  her  full 
share,  he  or  she  shall  be  entitled  to  as  much  more  as 
will  give  him  or  her,  his  or  her  full  share  of  the  es- 
tate of  the  intestate.     [51  v.  499,  ^  11.] 

2  4171.  When  advaneemeiLt  is  wholly  real  or  perfonal 
estate.  If  any  such  advancement  is  made  in  real 
estate,  the  value  thereof  shall  be  considered  and 
taken  as  a  part  of  the  real  estate  to  be  divided,  and  if 
in  money  or  other  personal  estate,  it  shall  be  con- 
sidered and  taken  as  a  part  of  the  personal  estate  to 
be  distributed;  and  if,  in  either  case,  it  exceeds  the 
share  of  the  real  or  personal  estate  that  would  have 
come  to  the  heir  to  whom  such  advancement  was 
made,  he  or  she  shall  not  refund  any  part  of  it,  but 
shall  receive  so  much  less  out  of  the  other  part  of 
the  estate  of  the  intestate,  as  will  make  his  or  her 
whole  share  equal,  as  near  as  can  be  estimated,  to 
that  of  either  of  the  other  heirs  who  are  in  the  same 
degree  of  consanguinity  with  him  or  her.  [51  v. 
499,  g  12.] 

2  4172.  When  valne  of  advaaoemeat  expretied  in 
deed,  etc.  If  the  value  of  the  estate,  real  or  personal, 
BO  advanced,  is  expressed  in  the  deed  of  conveyance, 
or  in  the  charge  thereof,  made  by  the  intestate,  or  in 
the  receipt  in  writing,  given  by  the  person  receiving 
such  advancement,  it  shall  be  considered  and  taken 
to  be  of  that  value,  in  the  division  and  distribution 
of  the  estate,  otherwise  it  shall  be  estimated  at  its 
value  when  advanced.     [51  v.  499,  §  13.] 

2  4173.  Heim  of  alieng  may  inherit ;  alient  may  hold 
lands.  No  person  who  is  capable  of  inheriting  shall 
be  deprivea  of  the  inheritance  by  reason  of  anv  of 
his  or  her  ancestors  having  been  aliens ;  and  aliens 
may  hold,  possess,  and  enjoy  lands,  tenements,  and 
hereditaments,  within  this  state,  either  by  descent, 
Revise,  gift  or  purchase,  as  fully  and  completely  aci 
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any  citizen  of  the  United  States  or  this  state  can  do. 
[51  V.499,  §14;29v.  462,  §1.] 

§  4174.  Capability  of  bastards  as  to  inheritance.  Bas- 
tards shall  be  capable  of  inheriting  or  transmitting 
inheritance  from  and  to  the  mother,  and  from  and 
to  those  from  whom  she  may  inherit,  or  to  whom  she 
may  transmit  inheritance,  in  like  manner  as  if  born 
in  lawful  wedlock.    [64  v.  105,  ?  15.] 

Bnstard's  estate  did  not  pass  to  maternal  line  under  act  of 
1831, 8  O.  289;  but  did  under  act  1853.  4  O.  S.  854;  11 0.  S.  181 ;  but 
gave  no  right  to  inherit  from  motlier^s  i^elatives,  Jd.  Baetaixi's 
estate  acquired  bf  purchase  passed  to  his  widow  in  absence  of 
issue  under  act  1831, 19  O.  S.  22.  Inheritance  by  bastard  did 
not  afl'ect  curtesy,  89  O.  S.  478.  Bastard  does  not  tiilce  under 
devise  to  mother  and  her  issue,  II O.  S.  181.    (1860.) 

i  4175.  When  illegitimate  children  deemed  legitimate, 
etc.  When  a  man  has  by  a  woman  one  or  more 
children,  and  afterward  intermarries  with  her,  such 
issue,  if  acknowledged  by  him  as  his  child  or  chil- 
dren, shall  be  deemed  legitimate ;  and  the  issue  of 
parents  whose  marriage  is  deemed  null  in  law,  shall' 
nevertheless  be  legitimate.    [51  v.  499,  i  16.] 

Children  of  void  marriage  recognized  by  a  father  inherit 
from  him  under  act  of  1881,  12  O.  S.  619,  though  mother  was 
wife  of  another  man  when  child  was  begotten,  1  W.  L.  M.  846. 
Issue  of  slave  maiTiage  lawful  heirs,  89  O.  S.  554, 658. 

i  4176.  Amount  of  personal  estate  to  which  a  widow 
or  widower  is  entitled  upon  distribution.  When  a  per- 
son dies  intestate  and  leaves  no  children  or  their 
legal  representatives,  the  widow  or  widower  shall  be 
entitled,  as  next  of  kin,  to  all  the  personal  property 
which  is  subject  to  distribution  upon  settlement  of 
the  estate ;  but  if  the  intestate  leaves  any  children  or 
their  legal  representatives,  the  widow  or  widower 
shall  be  entitled  to  one-half  of  the  first  four  hundred 
dollars  and  to  one-third  of  the  remainder  of  the  per- 
sonal property  subject  to  distribution.  [84  v.  134;  38 
v.  146,  §  180.] 

.  Estate  by  curtesy  aboliified.,  Btiving  vested  riglits,  84  v.  186. 
Curtesv  "initiate"  abolished,  89  O.  S.  510,  624.  Seizin  of  wife 
was  not  necessary,  2  O.  S.  808,  377;  5  O.  8.  807,  nor  birth  of  is- 
sue, 24  O.  S.  416.  Curtesy  was  not  affected  by  the  statute  of 
entails,  /d.,  nor  by  partition  unless  husband  made  a  party,  9  O. 
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chanj^e  husband's  rights  during  wife's  life,  35  O.  S.  676;  hut 
without  issue  he  took  curtesy  as  against  heirs  of  a  former  hus- 
band only  in  lands  acquired  by  devise  or  deed  of  gift  from  him 
or  his  ancestors,  40  O.  S.  411.  Husband  could  not  oe  tenant  by 
curt«;sy  of  remainder  expectant  upon  life  estate  unless  the  lat- 
ter was  detei-mined  during  coverture,  11  O.  S.  367;  could  not  be 
sold  for  mechanic's  lien,  13  O.  S.  131:  nor  for  husband's  debts 
duiing  life  of  childi-en  under  S.  &  C.  391 ;  41  O.  8.  225.  Judg- 
ment against  tenant  by  curtesy  not  binding  on  tenant  in  fee, 
22  O.  S.  208. 

J  4177.  Waste  hj  tenant  for  lUdf  ete.  A  tenant  for 
life  in  real  property,  who  commits  or  suffers  any 
waste  thereto,  shall  {orfeit  that  part  of  the  real  prop- 
erty of  which  such  waste  is  committed  or  sunered 
to  the  person  having  the  immediate  estate  in  rever- 
sion or  remainder ;  and  such  tenant  for  life  is  liable 
in  damages  to  the  person  having  the  immediate 
estate  in  reversion  or  remainder  for  the  waste  com^ 
mitted  or  suffered  thereto,    [84  v.  134.] 

20.  S.  180;  21  O.  S.  362. 

g  4178.  Constraotion  of  words,  ^living"  and  <'died.'* 
Whenever  in  this  chapter  a  person  is  described  as 
living,  it  shall  be  understood  to  mean  that  he  or  she 
.  was  living  at  the  time  of  the  death  of  the  intestate  from 
whom  the  estate  came,  and  whenever  a  person  is  de- 
scribed as  having  died,  it  shall  be  understood  to 
mean  that  he  or  she  died  before  such  intestate. 
[61  V.  499,  §  18.] 

§  4179.  Posthumous  child  of  intestate  to  inherit. 
Descendants  of  the  intestate  begotten  before  his  or 
her  death,  but  born  thereafter,  shall  in  all  cases  in- 
herit in  the  same  manner  as  it  they  had  been  born 
in  the  lifetime  of  the  intestate,  and  had  survived 
him  or  her ;  but  in  no  other  case  shall  any  person 
inherit,  unless  living  at  the  time  of  the  death  of  the 
intestate.    [69  v.  60,  §  19.] 

1 4180.  Application  of  provisions  relating  to  es- 
cheated estates.  The  provisions  of  this  chapter  as  to 
the  cases  in  which  real  or  personal  estate  shall  es- 
cheat to  the  Sta.te  of  Ohio,  shall  apply  to  any  such 
estate  of  which  possession  has  not  been  taken,  or 
which  has  not  been  collected  by  the  proper  officers 
of  the  state,  or  those  acting  under  their  authority ; 
and  any  right  or  claim  of  the  state  thereto  is  hereby 
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i-elinquished  to  the  person  who  would  have  been  en- 
titled thereto  had  this  chapter  been  in  force  at  the 
time  of  the  death  of  the  intestate.    [59  v.  50,  §  4.] 

§  4181.  Permanent  leases  to  descend  same  as  estates 
in  fee.  Permanent  leasehold  estates,  renewable  for- 
ever, shall  be  subject  to  the  same  law  of  descent  as 
estates  in  fee  are  subject  to  by  the  provisions  of  this 
chapter.    [51  v.  499,  |  22.] 

J  4182.  Heir  at  law  how  designated,  etc.  A  person 
of  sound  mind  and  memory  may  appear  before  the 
probate  judge  of  his  county,  and  in  the  presence  of 
such  judge  and  two  disinterested  persons  of  his  or 
her  acquaintance,  file  a  written  declaration,  sub- 
scribed by  him,  which  declaration  shall  be  attested 
by  such  disinterested  persons,  declaring  that,  as  his 
or  her  free  and  voluntary  act,  he  or  she  did  desig- 
nate and  appoint  another,  naming  and  stating  the 
place  of  residence  of  such  person  specifically,  to  stand 
toward  him  or  her  in  the  relation  of  an  heir  at  law 
in  the  event  of  his  or  her  death;  thereupon  the 
judge,  if  satisfied  that  such  declarant  is  of  sound 
mind  and  memory,  and  free  from  any  restraint,  shall 
enter  that  fact  upon  his  journal,  ana  make  a  com- 
plete record  of  such  proceedings;  thenceforward  the 
person  thus  designated  shall  be  deemed  and  held  to 
stand  in  the  same  relation,  for  all  purposes,  to  such 
declarant  as  he  or  she  could,  if  a  child  born  in  law- 
ful wedlock ;  the  rules  of  inheritance  shall  be  the 
same,  between  him  and  the  relations  by  blood  of  the 
declarant,  as  if  so  born ;  and  a  certified  copy  of  such 
record  shall  be  prima  facie  evidence  of  the  fact 
Stated  therein,  and  conclusive  evidence,  unless  im- 
peached for  actual  fraud,  or  undue  influence.  [52  v. 
78,  §  1.] 

The  acts  of  1854  and  1S59  gave  to  the  adopted  heir  the  eta^- 
tns  of  a  child  of  the  adopter,  and  required  him  to  be 
regarded  as  such  child  in  tracing  descent  to  or  fi'om  him  in  the 
cases  therein  specified;  but  in  cases  which  did  not  come  with- 
in those  acts,  tne  operation  of  the  statute  of  descents  is  the 
same  as  if  those  acts  had  not  been  passed,  25  O.  S.  451. 

I  4183.     County  auditor  to  take  possession  of  and  sell 

esoheated  lands.    Any  real  property  escheated  to  the 

State,  except  in  a  city  of  the  first  grade  of  the  first 
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class,  shall  be  taken  possesBion  of,  in  the  name  of 
the  state,  by  the  auditor  of  the  county  in  which  it  is 
found,  and  by  him  sold  at  public  auction,  at  the 
county  seat  of  the  county,  to  the  highest  bidderi 
after  having  given  thirty  days*  notice  of  such  in- 
tended sale,  in  some  newspaper  printed  within  the 
county.     [45  v.  43,  U  3,  7.] 

i  4184.  Appimiial,  terms  of  sals  and  dssd.  Thc^court 
of  common  pleas  shall,  on  the  application  of  the 
county  auditor,  appoint  three  disinterestcnl  freehold- 
ers of  the  county,  to  appraise  such  real  property, 
who  shall  be  governed  by  the  same  rule  as  appraisers 
in  sheriffs'  or  administrators'  sales;  and  the  auditor 
shall  sell  such  property  at  not  less  than  two-thirds 
its  appraised  value,  and  may,  in  his  discretion,  sell 
the  same  for  cash,  or  for  one-third  cash,  and  the 
balance  in  equal  annual  payments,  the  deferred  pay- 
ments to  be  amply  secured ;  upon  the  payment  ot  the 
whole  amount  of  consideration  money,  he  shall  exe- 
cute a  deed  to  the  purchaser,  in  the  name  and  on 
behalf  of  the  State  of  Ohio;  and  the  proceeds  of  such 
sales  shall  be  paid  by  the  auditor  to  the  county 
treasurer.     [45  v.  43,  J?  4,  5.] 

i  4185.  When  lands  sold,  how  proceeds  diiposed  of. 
The  county  treasurer  shall  pay  the  proceeds,  not 
exceeding  six  hundred  dollars  in  any  case,  of  a  sale 
of  escheated  lands  to  the  regularly  organized  agricul- 
tural society  within  the  county,  and  the  excess  of 
such  proceeds,  or  the  whole  thereof,  if  there  be  no 
such  society  within  the  county,  to  the  treasurer  of 
state,  as  other  moneys  collected  for  state  purposes, 
for  the  use  of  the  state  agricultural  fund.  [53  v.  35, 
U  1,  2,  3;  45  V.  43,  i  5.] 

§  4186.  Dispotition  of  escheated  lands  and  rents  in 
Cincinnati.  Lands  within  a  city  of  the  first  grade  of 
the  first  class,  which  have  escheated,  or  which 
may  hereafter  escheat,  to  the  State  of  Ohio,  shall 
be  taken  possession  of  by  such  [thej  city 
council,  for  and  on  behalf  of  such  city,  and  the 
title  of  all  such  lands  shall  vest  in  such  city ;  the 
city  council  shall  cause  the  same  to  be  let 
at  such  price,  and  for  such  purposes,  as    it   may 
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deem  proper;  and  all  rents  arising  from  such  es- 
cheated lands  shall,  after  deducting  all  necessary 
expenses,  be  paid,  as  they  become  due,  into  the 
hands  of  the  directors  of  the  house  of  refuge  and  cor- 
rection of  such  city,  to  be  appropriated  by  such  di- 
rectors for  the  use  and  benefit  of  the  institution. 
[45  V.  43,  ii  7,  8,  9.] 

i  4187.  When  snoli  lands  to  revert  to  state.  If  the 
objects  and  intentions  of  the  establishment  of  said 
house  of  refuge  and  correction  are  hereafter  aban- 
doned or  suspended,  or  if  the  rents  of  such  escheated 
lands  are  appropriated  to  any  other  purpose  than 
that  designated  by  the  preceding  section,  such  lands 
shall  thereby  and  from  thence  revert  to  the  state. 
[45  V.  43,  i  10.] 
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J  4188.  Of  what  estates  a  widow  or  widower  endowed. 
A  widow  or  widower  who  has  not  relinquished  or  been 
barred  of  the  same,  shall  be  endowed  of  an  estate  for 
life  in  one-third  of  all  the  real  property  of  which  the 
deceased  consort  was  seized  as  an  estate  of  inherit- 
ance at  any  time  during  the  marriage,  and  in  one- 
third  of  all  the  real  property  of  which  the  deceased 
consort,  at  decease,  held  the  fee  simple  in  reversion 
or  remainder,  and  also  in  one-third  of  all  the  title  or 
interest  that  the  deceased  consort  had,  at  decease,  in 
any  real  property  held  by  article,  bond,  or  other  evi- 
dence of  claim ;  and  the  widow  or  widower  may  re- 
main in  the  mansion  house  of  the  deceased  consort, 
free  of  charge,  for  one  year,  if  dower  is  not  sooner 
assigned ;  but  dower  shall  not  be  assigned  to  any 
widow  or  widower  in  any  real  property  of  which  the 
deceased  consort,  at  decease,  held  the  fee  simple  in 
reversion  or  remainder,  until  the  termination  of  the 
prior  estate.    [84  v.  135.] 

Widow  entitled  to  dower  in  surplus  in  foreclosure,  21  O.  S. 
609:  27  O.  S.  464,  512;  82  O.  S.  210.  When  mortgage  debt  is  paid, 
16  O.  S.  193;  28  O.  S.  603;  in  entire  proceeds,  40  O.  8.  891 ;  8  O.  S. 
234;  in  equity  of  redemption  existing  at  maiTiage,  1  D.  121;  in 
wild  land,  8  O.  418;  in  surplus  after  paying  charge  on  land  de- 
Vised,  89  O.  S.  172;  In  equitable  estate  of  husband  only  when 
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owned  at  time  of  his  decease,  36  O.  S.  605;  but  not  in  trust  es' 
tates,  8  O.  412.  nor  in  perpelaal  lease,  2  Bull  92;  see  7  Bull  169; 
norland  sold  for  taxes,  SOS.  430,  nor  pai-tnci*ship  lands  of  in- 
solvent firm,  1  O.  535:  8  Id.  328;  nor  dedicated  property,  3  0. 24; 
noi  stock  in  railroad  company,  1  O.  8.  850;  nor  in  lands  of  which 
husband  had  but  a  vested  remainder  in  fee  at  the  time  of  his 
death  and  of  which  the  freehold  had  not  then  terminated,  2  C 
C.  R.  136  (act  1843),  nor  in  land  of  husband  subject  to  devise  over 
in  case  of  his  dying  beforo  his  brother,  12  Bull  90;  nor  in  equity 
of  redemption  unless  owned  by  husband  at  his  death,  1  C.  S.  C. 
R.  268;  lien  for  purchase  money  superior  to  dower,  22  O.  S.  435; 
27  O.  S.  512;  unassiened  dower  may  be  subjected  to  payment  of 
her  debts,  41  O.  S.  540. 

Dower  is  barred  by  adultery  of  husband  or  wife,  §  4192;  by 
deed  of  husband  and  wife,  16  0. 191:  7  O.  (pt.  1),  194;  by  deed  of 
wife  and  attorney  of  husband,  8  O.  72:  by  sale  by  administrator 
on  mortgage  of  husband  and  wife,  9  O.  16;  by  divorce  for  her 
aggi-ession,  g  5700;  but  not  by  deed  of  husband  and  wife,  in 
Avhich  she  does  not  join  in  the  grant  or  release  dower,  3  O.  S. 
75;  nor  by  fraudulent  conveyance  of  her  and  husband,  5  O.  S. 
70;  23  O.  S.  294;  nor  by  her  deed  without  husband  joining,  13  O. 
S.  565,  nor  by  foreclosure,  15  O.  S.  485;  nor  by  divorce  for  hus- 
band's aggression,  $  5699;  though  she  marries  again,  44  O.  S.  646; 
contra^  10  O.  S.  596  (act  1854.) 

§  4189.  Conveyanoe  in  lien  of  dower.  The  convey- 
ance of  an  estate  or  interest  in  real  property,  to  a 
person  in  lieu  of  dower,  to  take  eflfect  on  the  death  of 
the  grantor,  shall,  if  accepted  by  the  grantee,  bar 
the  grantee's  right  of  dower  in  the  real  property  of 
the  grantor,  but  if  the  conveyance  was  made  when  the 
grantee  was  within  the  age  of  minority,  or  during  the 
marriage,  the  grantee  may  waive  title  to  such  real 
property  and  demand  dower.    [84  v.  135.] 

An  estate  conveyed  as  Jointure  to  be  a  good  legal, or  statu- 
tory bar  to  dower  must  be  such  an  estate  as  to  certainty  and 
kind  as  that  the  wife  on  the  death  of  her  husband  may  take 
possession  of  and  hold  in  severalty,  and  not  in  common  with 
others,  27  O.  S.  50.  May  cleci  as  to  dower  or  jointure,  39  O.  S. 
642. 

§  4190.  Effect  of  defective  conveyanoe  in  lien  of  dower. 
When  a  conveyance  which  is  intended  to  be  in  lieu 
of  dower,  fails  through  any  defect  to  be  a  legal  bar 
thereto,  and  the  widow  or  widower  availing  of  such 
defect  demands  dower,  the  estate  or  interest  conveyed 
to  such  widow  or  widower,  with  the  intention  to  bar 
dower,  shall  thereupon  cease.     [84  v.  135.] 

§  4191.  Effect  of  eviction  from  premises  conveyed  in 
lien  of  dower.  A  widow  or  widower  lawfully  evicted 
from  real  property  conveyed  in  lieu  of  dower,  or  any 
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part  thereof,  shall  be  endowed  of  so  much  of  the  resi- 
due of  the  real  property  of  the  deceased  consort  as 
will  equal  that  from  which  such  widow  or  widower  is 
evicted.     [84  v.  135.] 

i  4192.  When  person  dwelling  in  adultery  is  barred  of 
dower.  A  husband  or  wife  who  leaves  the  other  and 
dwells  in  adultery,  shall  be  barred  of  the  right  of 
dower  in  the  real  property  of  the  other,  unless  the 
offense  is  condoned  by  the  injured  consort.  [84  v. 
135.] 

g  4193.  Where  lands  are  given  up  by  firand,  eto.  If  a 
husband  or  wife  give  up  any  real  property  by  collu- 
sion or  fraud,  or  loses  the  same  by  default,  the  widow 
or  widower  may  recover  dower  in  the  same.  [84  v. 
135.] 

J  4194.  Bower  is  forfeited  by  waste.  A  tenant  in 
dower  in  real  property  who  commits  or  suffers  any 
waste  thereto,  shall  forfeit  that  part  of  the  real  prop- 
erty to  which  such  waste  is  committed  or  suffered,  to 
the  person  having  the  immediate  estate  in  reversion 
or  remainder;  and  such  tenant  in  dower  is  liable  in 
damages  to  the  person  having  the  immediate  estate  in 
reversion  or  remainder  for  the  waste  committed  or 
suffered  thereto.    [84  v.  135, 6.] 

21  O.  S.  362,  "All  the  provisions  of  law  relating  to  the  as- 
signment of  the  dower  of  a  wife,  shall  apply  to  the  assignment 
of  the  dower  of  a  husband  as  far  as  apiJiicable,"  84  y.  185, 136. 


ENTAILED  ESTATES. 

i  4200.  Entailed  estates  pass  to  issne  of  first  donee. 
No  estate  in  fee  simple,  fee  tail,  or  any  lesser  estate, 
in  lands  or  tenements,  lying  within  tnis  state,  shall 
be  given  or  granted,  by  deed  or  will,  to  any  person  or 
persons  but  such  as  are  in  being,  or  to  the  immediate 
issue  or  descendants  of  such  as  are  in  being  at  the 
time  of  making  such  deed  or  will ;  and  all  estates 
given  in  tail  shall  be  and  remain  an  absolute  estate 
in  fee  simple  to  the  issue  of  the  first  donee  in  tail. 
[29  v.  463,  §1.] 

17  O.  S.  439;  27  O.  S.  86;  U  O.  S.  181, 178;  g  B808.  See  26  O.  S. 
288;  88  O.  8.  218;  11  Bull  286.  »        »b  v.  o. 
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APPOINTMENT  OF  IN8PBCTOB8  BY  PBOBATI  JUDGB. 

§4377.  Appointment  of  inipeoton.  The  probate 
judge  of  each  county  shall  appoint,  when  it  may  be 
necessary,  to  servo  for  the  term  of  three  years* 
one  ganger  and  inspector  of  domestic  and  foreign 
spirits,  Imseed  oil,  lard  oil  and  coal  oil;  one  inspector 
of  flour,  meal  and  biscuit ;  one  inspector  of^  beeL 
pork,  lard  and  butter;  one  inspector  of  pot  and  pean 
ashes;  one  inspector  of  flsh;  one  inspector  of  sawed 
lumber  and  shingles;  and  one  inspector  of  salt,  who 
shall  each  have  the  x>ower  of  appointing^  as  many 
deputies  to  act  under  them  as  their  respective  duties 
in  office  may  require ;  and  the  court  may,  on  com- 
plaint and  sufficient  cause  shown,  remove  any 
mspector,  and  fill  all  vacancies  for  unexpired  term. 
[68  V.  105;  40  v.  26;  29  v.  447,  i  25.] 

§  4278.  Oatb  and  bond.  Before  any  inspector  or 
deputy  inspector  shall  enter  upon  the  duties  of  his 
office,  he  shall  take  an  oath  that  he  will  faithfully  and 
impartially  execute  the  duties  required  of  him  by 
law ;  and  each  inspector  shall,  moreover,  enter  into 
bond,  with  sufficient  freehold  security,  to  oe  approved 
by  the  court,  in  such  sum  as  the  court  may  reauire, 
not  less  than  three  hundred  nor  more  than  one  thous- 
and dollars,  made  payable  to  the  state ;  which  bond, 
conditioned  for  the  faithful  and  impartial  perform- 
ance of  the  duties  required  of  him  Dy  law,  shall  be 
deposited  with  the  treasurer  of  such  county.  [29  v. 
477,^2.] 

3  4834.  Appointment  of  tobaooo  inspeotor.  The  pro- 
bate court  of  any  county,  upon  application  of  the 
groprietor  of  any  leaf  tobacco  commission  ware- 
ouse,  who  offers  for  sale  tobacco  at  public  auction, 
shall  qualify  the  appointee  of  such  commission  ware- 
house of  one  or  more  suitable  persons,  well  skilled  in 
the  inspection  of  leaf  tobacco,  to  act  as  inspectors  and 
weighers  of  tobacco  at  such  commission  warehouse, 
to  serve  as  such  during  the  pleasure  of  such  ware- 
houseman and  until  successors  shall  be  appointed 
and  qualified,  and  the  court  shall  thereupon  also  grant 
a  license  to  the  proprietor  of  such  warehouse  to  con* 
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duct  his  business  in  accordance  with  the  provisions 
of  this  chapter.  [78  v.  242.] 

38  O.  S.  555. 

§  4336.  Warehoaseman^s  bond.  Before  granting  any 
license  for  the  establishment  of  a  tobacco  warehouse, 
the  court  shall  require  the  proprietor  of  such  ware- 
house to  enter  into  bond,  payable  to  the  state,  in  the 
penal  sum  of  twenty  thousand  dollars,  with  at  least 
one  sufficient  surety,  resident  in  the  county,  condit- 
ioned for  the  faithful  discharge  of  all  duties  aevolved 
upon  him  by  this  chapter,  which  shall  be  filed  in  the 
probate  court,  granting  a  license  for  the  use  of  any 
person  who  may  be  aggrieved  by  the  non-fulfillment 
of  such  duties.    [53  v.  67,  §  6.] 

^  4337.  Fees  for  issuing  lioense,  eto.  The  fees  for 
issuing  such  license  shall  be  five  dollars,  and  for  ap- 
pointing inspectors  and  approving  their  bond,  three 
dollars,  [53  v.  67,  g  7.] 

§  4338.  Entry  of  appointment  in  journal.  The  court 
shall  cause  an  entry  of  the  appointment  of  an  in- 
spector to  be  made  on  the  journal  of  the  court,  and  a 
certificate  of  his  appointment,  under  the  seal  of  the 
court,  shall  be  delivered  to  the  person  so  appointed. 
[24  V.  67,  i  2.] 

§  4339.  JForm  of  inspector's  oath.  Every  inspector 
of  tobacco,  before  he  acts  as  such,  shall,  under  the 
penalty  of  three  hundred  dollars,  take  the  following 
oath  of  office:     ''I,  A   B.  appointed  inspector   of 

tobacco,  at warehouse,  do  swear  that  I  will, 

in  all  things,  faithfully  discharge  my  duty  in  the  office 
of  inspector  according  to  the  best  of  my  skill  and 
judgment,  according  to  law,  without  fear,  favor,  affec- 
tion, malice  or  partiality,  so  help  me  God;"  which 
oath  any  justice  of  the  peace  may  administer,  a  copy 
of  which  shall  be  transmitted  to  the  court  appoint- 
ing the  inspector,  within  ten  days  from  the  time  the 
oath  has  been  administered.    [24  v.  07,  ?  3.] 

§  4340.  Inspector's  bond.  Every  such  inspector  and 
weigher  before  he  executes  any  part  of  his  duty, 
shall,  under  the  penalty  of  eight  hundred  dollars, 
enter  into  bond,  in  the  penal  sum  of  two  thousand 
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dollars,  to  the  satisfaction  of  the  prohate  Judge,  with 
sufficient  sureties,  payable  to  the  state,  for  the  use  of 
any  }>erson  injured  by  the  neglect  or  misconduct  of 
such  inspector  and  weigher,  with  condition  that  such 
inspector  will  diligently  and  carefully  uncase  and 
break,  in  at  least  four  places,  or  cause  the  same  to  l>e 
done  in  his  presence,  view  and  examine  all  tobacro 
brought  to  the  warehouse  at  which  he  is  inspector 
and  weigher,  which  he  is  called  on  to  yiew,  weigh  and 
inspect  at  such  warehouse,  or  any  other  public  ware- 
house ;  and  that  he  will  not  receive,  weigh,  pass  or 
mark,  any  tobacco  or  hogshead,  barrel,  box  or  case  of 
tobacco  prohibited  bv  this  chapter,  and  that  he  will, 
in  all  things,  well  and  faithfully  discharge  and  execute 
his  duty  in  the  office  of  inspector  and  weigher,  ac- 
cording to  the  provisions  of  this  chapter,  which  bond 
shall  be  deposited  with  the  said  probate  judge,  who 
shall  file  the  same  in  his  office,  and  any  person  in- 
jured may  bring  suit  thereon  for  a  breach  thereof. 
[78  V.  242.] 


APPEAL  TO  PROBATE  COURT  IN  COUNTY  DITCH  CASES. 

g  4463.  Any  person  or  corporation  aggrieved  there- 
by may  appeal  from  any  final  order  or  judgment  of 
the  commissioners  made  in  the  proceedmg  and  en- 
tered upon  their  journal,  determining  either  of  the 
following  matters,  viz : 

1.  Whether  said  ditch  will  bo  conducive  to  the 
public  health,  convenience,  or  welfare. 

2.  Whether  the  route  thereof  is  practicable. 

3.  The  compensation  for  land  appropriated. 

4.  The  damage  claimed  to  property  affi»cted  by  the 
improvement,  and  the  appellant  shall  file  with  the 
commissioners,  at  the  final  hearing  before  them,  a 
notice,  in  writing,  of  an  intention  so  to  do,  and  spec- 
ifying therein  the  matter  appealed  from;  the  com- 
missioners shall  fix  the  amount  of  the  bond  to  bo 
given  by  the  appellant,  and  cause  an  entry  thereof, 
and  of  the  notice,  to  be  made  upon  their  journal; 
the  party  appealing  shall,  within  ten  days  thereafter, 
gle  with  the  auditor  a  bond,  in  the  amount  so  fixed, 
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with  at  least  two  sufficient  sureties,  to  be  approved 
by  the  auditor,  conditioned  to  pay  all  the  costs  made 
on  the  appeal  in  case  the  appellant  fail  to  sustain  the 
same,  or  the  appeal  be  dismissed  for  any  cause ;  and 
the  auditor  shall  make  a  complete  transcript  of  the 
proceedings  had  before  the  commissioners,  and  cer- 
tify the  same,  together  with  all  original  papers  filed 
in  his  office,  and  transmit  them  to  the  probate  judge 
of  the  county  within  twenty  days  from  the  day  of  the 
final  hearing.     [08  v.  60,  gg  5,  12;  73  v.  181,  §  13.] 

1.  8  O.  S.  333;  87  O.  S.  508.  The  facts  being  aficortained,  the 
question  whether  or  not  a  ditch  will  conduce  to  the  public  health 
convenience  or  welfai'e  within  the  meaning  of  i  4511,  bo  that  it 
will  be  of  public  use,  is  a  question  of  law;  ana  the  mere  fact 
that  larger  and  better  crop8  may  be  rait'cd  on  two  fainiis  sought 
to  be  drained  does  not  authorize  the  estublishnieut  of  the  ditch, 
42  O.  8.  202. 

3.  T.aw  not  making  provision  for  compensation  unconstitu- 
tional, 21  O.  S.  667;  10  Bull  276,  484;  11  Bull  18;  but  not  where 
damages  are  waived,  86  O.  S.  639,  642. 

Unless  the  appeal  bond  is  filed  within  the  requii*ed  time,  the 
appellate  court  has  no  jurisdiction,  22  O.  S.  268.  Error  does 
not  lie  until  common  pleas  makes  a  final  order,  80  O.  S.  58. 
Presumption  that  complete  record  would  show  the  existence  of 
all  necessary  jurisdictional  facts,  28  O.  S.  619.  Commissioner 
owning  lana  crossed  by  ditch  not  disqualified,  41  O.  S.  399. 
Consolidation  of  appeals.    Id. 

I  4464.  Hearing  of  preliminary  questions  in  probate 
court.  The  probate  judge  ehall  file  the  transcript  and 
the  original  papers,  and  docket  the  case,  and  the 
appellant  shall  be  plaintiff  therein,  and  the  county 
commissioners  and  petitioner  defendants,  and  the 
case  shall  be  eo  styled,  and  thereupon  he  shall  ^^  a 
day,  not  exceeding  five  days  thereafter,  for  the  hear- 
ing (f  all  i)reliminary  motions,  and  the  examinations 
of  the  papers  so  filed ;  on  the  dav  so  fixed  all  prelim- 
inary motions  shall  be  heard  and  determined,  as  well 
as  all  questions  arising  upon  the  record,  and  if  he  finds 
that  tlie  proceedings  are  irregular  in  substance,  or 
that  the  appeal  lias  not  been  perfected  according  to 
law,  he  sliall  dismiss  the  appeal  at  the  cost  of  the 
appellant,  and  certify  such  dismissal,  with  his  find- 
ings thereon,  back  to  the  commissioners;  but  the 
judge  may,  in  his  discretion,  order  and  allow  the 
correction  of  any  technical  defect,  error  or  omission 
iu  such  proceedings.    [78  v.  205.] 
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2  4465.  When  jury  to  be  drawn — venire.  If  the  pro- 
bate judge  find  that  the  appeal  is  perfected,  he  shall 
thereupon  fix  a  day,  not  more  than  ten  davs  from 
that  date,  for  the  trial  of  the  case  as  appealed  by  jury, 
and  he  shall  immediately  notify  the  clerk  of  the  court 
of  common  pleas  and  the  sheriflf  of  the  county,  to 
meet  at  the  clerk's  oflice,  and  the  clerk  and  sheriff 
shall  proceed  at  once,  in  the  clerk's  oflBce,  to  draw 
from  the  jury  box  the  names  of  sixteen  jurors;  and 
the  clerk  shall  make  a  list  of  the  names  so  drawn,  in 
the  order  in  which  they  were  drawn,  and  certify  the 
same  to  the  probate  judge,  who  shall  issue  a  venire, 
commanding  them  to  appear  on  the  day  set  for  trial, 
at  the  hour  of  eight  o'clock  a.  m.,  and  deliver  the 
same  to  the  sheriff,  who  shall  serve  the  same  within 
five  days  thereafter,  and  return  the  same  on  or  before 
the  dajiset  for  trial.    [72  v.  30,  ?  7.] 

i  4466.  How  panel  to  be  filled.  On  the  trial  the 
probate  judge  shall  take  the  list  of  jurymen  as  furn- 
ished by  the  clerk,  and  call  each  name  in  the  order  in 
which  it  appears  on  the  list,  until  twelve  answer, 
when  each  shall  be  required  to  answer  as  to  his  quali- 
fications as  a  juror;  if  any  juror  be  challenged  for 
cause,  and  be  excused  by  the  court,  the  next  on  the 
list  shall  be  called,  until  the  panel  is  full,  when  the 
plaintiffs  shall  have  two  and  the  defendants  two  per- 
emptory challenges;  and  if  the  panel  be  not  filled  by 
the  jurymen  whose  names  appear  on  the  list,  the 
sheriff  shall  fill  the  panel  from  among  the  bystanders 
who  have  the  proper  qualifications.     [72  v.  30,  §  7.] 

g  4467.  How  jnry  to  be  sworn.  The  probate  judge 
shall  administer  to  the  jurors  an  oath,  faithfully,  im- 
partially, and  to  the  best  of  their  ability,  and*  from 
actual  view  of  the  premises  along  the  whole  route  of 
the  improvement,  to  examine  and  determine  the  par- 
ticular matters  appealed  from,  and  to  render  a  true 
verdict  according  to  the  facts  appearing  to  them  from 
actual  view  of  the  premises,  and  the  evidence,  under 
the  charge  of  the  court.     [72  v.  liO,  §  7] 

§  4468.  View  by  and  trial  by  jury.  The  sheriff,  or 
his  deputy  together  with  the  surveyor  or  engineer 
who   surveyed,  leveled,  apportioned  and  platted  tl^e 
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improvement,  may  accompany  the  jury,  and  point 
out  its  route ;  no  other  person  shall  be  permitted  to  in- 
terfere in  any  way  with  the  jurors  in  the  discharge 
of  their  duty;  and  after  the  jury  has  fully  examined 
the  premises,  and  returned  to  court,  either  party  may 
be  heard,  in  person  or  by  counsel,  and  may  offer  evi- 
dence to  the  jury,  under  the  direction  of  the  court, 
upon  any  matter  given  it  specially  in  charge.  [72  v. 
30,  i  7.] 

i  4469.  Porm  of  the  verdict.  The  j  ury  shall  find  and 
return  a  verdict  determining  the  matter  or  matters 
appealed  from,  being  one  or  more  of  the  following 
propositions,  viz: 

1.  Whether  said  ditch  will  be  conducive  to  the 
public  health,  convenience  or  welfare. 

2.  Whether  the  route  thereof  is  practicable. 

3.  The  compensation  due  each  appellant  ^or  land 
appropriated. 

4.  The  damages  due  each  appellant  for  property 
affected  by  the  approvement. 

The  jury  shall  return  their  verdict  in    writing, 

signed  by  the  jurors;  as  to  said  first  and  second 

propositions,  it  shall  be    necessary  for    only  eight 

jurors  to  agree;  as  to  the  third  and  fourth  all  must 

agree,  and  the  jury  may  be  polled  as  in  other  cases. 

[72v.  30,22  7,  9.] 

Finding  of  commissioners  must  be  for  or  against  the  whole, 
and  not  mei*ely  a  part,  26  O.  S.  434.  Where  on  appeal  fix)m 
such  decision  to  the  probate  court  the  jnry  report  that  they 
have  carefully  examined  the  ditch  and  find  that  to  locate  anil 
establish  a  certain  part  of  it  which  they  describe  in  their  re- 
port would  not  be  conducive  to  the  public  health  and'  welfare, 
the  finding  is  liot  a  compliance  with  the  statute  and  is  insuffi- 
cient and  should  have  been  set  aside  by  the  court  on  a  motion 
filed  for  that  purpose,  Id.  In  such  case  the  probate  court  has 
power  to  set  the  imperfect  report  aside  and  impanel  a  jury 
anew.  Id. 

§  4470.  Transoript  to  be  sent  to  eonnty  commiflsionen. 
Taxation  of  costs.  The  probate  judge  shall  receive  the 
verdict  of  the  jury,  and  make  a  record  thereof  to- 
gether with  all  the  proceedings  before  him,  and  shall 
thereupon  tax  the  costs  in  favor  of  the  prevailing 
party,  and  against  the  losing  party;  if  more  than 
one  matter  is  appealed  from  and  a  party  pre- 
vails as  to  one,  and  losep  as  to  another,  the  court 
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shall  determine  how  mnch  of  the  costs  snch 
party  shall  pay ;  but  the  costs  on  motions,  continu- 
ances, and  the  like  shall  be  taxed,  and  paid  as  the 
court  may  direct.  If  there  are  several  parties,  upon 
the  side  taxed  with  costs,  the  court  shall  apportion 
the  costs  equitably  between  them.  Said  Judue  shall 
immediately  after  the  trial,  make  a  transcnpt  tnereof, 
certify  and  transmit  the  same,  together  with  all  the 
papers  in  the  case,  with  the  bill  of  costs  made  in  the 
probate  court,  to  the  auditor  of  the  county,  who  shall 
thereupon  notify  the  commissioners  to  meet  at  the 
auditor's  office,  within  five  days  from  the  date  of  the 
notice  to  determine  the  matters  growing  out  of  the 
appeal  and  verdict.    [78  v.  206.] 

i  4471.    Eepealed.    [78  v.  204,  210.] 

I  4472.  Costs  when  jury  find  fbr  improvoment.  If  the 
jury  find  that  the  improvement  is  necessary,  and  the 
same  will  be  conducive  to  the  public  health,  conven- 
ience or  welfare,  and  is  practicable,  the  commission- 
ers shall  apportion  the  compensation  and  damages  as 
directed  in  %  4461.  They  shall  also  assess  and  appor- 
tion the  costs  as  directed  bv  the  probate  court,  and 
order  the  auditor  to  place  the  same  on  the  duplicate 
to  be  collected  as  other  taxes,  and  may  in  addition 
thereto,  sue  upon  the  bond  given  for  the  payment  of 
costs,  and  execution  may  be  sued  out  of  the  probate 
court  for  the  collection  of  any  costs  taxed  against 
any  party,  as  is  provided  in  i  4470.  Any  costs  taxed 
against  the  commissioners  shall  be  paid  out  of  the 
general  county  ditch  fund.    [81  v.  60;  78  v.  206.] 

Since  10  Bull  276;  11  Bull  18;  holding  the  law  nnconstitn- 
tional  because  no  provision  was  made  for  compensation,  the 
sections  have  been  amended. 

J  4473.  Costs  when  probate  court  confirms  assessment. 
If  by  the  final  decision  in  the  probate  court,  any 
claimant  of  compensation  and  damages  do  not  obtain 
a  greater  sum  than  was  allowed  and  awarded  to  him 
by  the  order  of  the  commissioners  from  which  he 
appealed,  he  shall  pay  all  costs  created  by  his  appeal 
80  far  as  the  court  can  ascertain  the  same.  And  the 
commissioners  shall  assess  and  apportion  the  com- 
pensation and  damages  found  by  the  jury,  as  directed 
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in  2  4461,  and  the  commissioners  shall  assess  and  ap- 
portion the  costs  as  directed  by  the  probate  court, 
which  shall  be  collected  and  paid  as  directed  and 
provided  in  §  4472.    [81  v.  50;  78  v.  206.] 

2  4474.  Several  appeals  may  be  tried  together.  If 
more  than  one  party  appeal,  the  probate  judge  shall 
order  the  cases  to  be  consolidated  and  tried  together, 
and  the  rights  of  each  party,  as  to  compensation  or 
damages  shall  be  separately  determined  by  the  jury 
in  its  verdict. 

2  4506.  Pees  of  probate  judge.  Jurors.  Witnesses,  etc. 
For  docketing  each  case,  for  each  party,  ..05. 

For  issue  of  venire,  with  seal,  60. 

For  each  subpoena  with  onl^r  one  name,  .05 ;  and 
for  each  additional  name  therein,  .03. 

For  each  journal  entry,  per  hundred  words,  .06. 

For  copies  duly  certified,  including  seal,  per  hun- 
dred words,  .06. 

For  swearing  each  witness,  .05. 

Certifying  each  witness,  .03. 

Entering  attendance  of  each  witness,  .03. 

For  swearing  jury,  .15. 

Taking  affidavits,  .15. 

For  filing  each  paper  originally  filed  in  probate 
court,  and  including  transcript,  .03. 

For  issuing  transcript  of  proceedings  in  probate 
court,  per  hundred  words,  including  certificate  and 
seal,  .06. 

For  certifying  fees  to  auditor,  for  each  person 
named,  including  jurors,  03. 

And  for  all  items  not  herein  specified,  the  same  fees 
as  are  allowed  by  law  for  like  services  in  other  cases. 

Sheriff's  fees.  The  sheriflT,  for  serving  and  returning 
each  summons,  when  only  one  defendant  is  named 
therein,  .35. 

And  for  each  additional  name,  .20. 

For  copy  of  summons,  duly  certified,  .46. 

For  serving  and  returning  a  subpoena,  for  each  per- 
son named  therein,  .15. 

For  serving  and  returning  venire  for  jury,  traveling 
fees  included,  to  be  paid  by  the  county,  $4.00 

And  for  calling  each  talesman  to  fill  the  panel, 
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For  each  day's  attendance  with  the  jaij  on  the  line 
of  the  ditch,  ^.00,  and  for  all  other  services  reanired 
.to  be  rendered hy  him  the  same  fees  as  are  allowed 
by  law  for  like  services  in  other  cases. 

The  jurors  shall  each  receive,  for  each  dav's  at- 
tendance,  $1.50,  and  .10  per  mile  from  his  place  of 
residence  to  the  county  seat. 

Witnesses,  duly  subpoenaed  and  in  attendancei, 
either  before  the  commissioners,  the  auditor,  or  the 
probate  court  and  jury,  for  each  day's  attendance, 
.75  each,  and  .05  per  mile  from  place  of  residence  to 
county  seat. 

The  surveyor  or  eneineer,  $4.00  per  day  for  the 
time  actually  employ ea  on  the  work  designated  for 
him  to  do. 

How  paid.  The  fees  are  paid  out  of  the  eoonty  trpanniy 
If  hen  the  bill  of  item's  is  examined  and  ]«llowed  by  the  com- 
missioners, and  the  auditor  shall  Issue  orders  therefor  on  attch 
allowance,  g  4507. 

Appeals  in  proceeding*  to  open  and  teidsn,  etc.^  outletM  of 
ditches  are  taken  and  prosecuted  in  the  same  manner  as  m 
couaty  ditch  cases.    |ao  ▼.  ao»-31S.] 


APPEALS  IN  TOWNSHIP  DITCH  CASES. 

I  4533.  Appeals  to  the  probate  coort.  Bond*  Any 
person  interested  in  the  location  of  such  ditch,  or  in 
the  amount  of  compensation  and  damages  deter- 
mined upon  by  the  trustees,  may  take  an  appeal  from 
the  proceedings  of  the  trustees  to  the  probate  court 
of  the  county,  by  giving  written  notice  thereof  to  the 
clerk  of  such  township  within  eight  days  after  tlie 
decision  of  the  trustees,  and  by  filing  with  the  clerk 
a  bond,  with  two  or  more  sufficient  sureties,  con- 
ditioned for  the  payment  of  all  costs  made  upon 
such  appeal  in  case  the  decision  of  the  trustees 
shall  be  sustained  in  the  probate  court;  which 
bond  shall  be  made  to  the  acceptance  of  the  town- 
ship clerk  and  the  probate  judge  of  such  county, 
indorsed  on  the  same  ^  and  filed  by  the  probate 
judge  with  the  other  papers  in  the  case ;  and  such 
clerk  shall  thereupon,  at  the  request  of  each 
person  so  appealing,  his  agent  or  attorney,  make 
ftnd  d^Uv^r  tp    each    such    person,   his    agent    pr 
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attorney,  a  full  and  complete  certified  transcript  of 

the  proceedings  had  in  the  case,  which  shall  be  filed 

with  the  probate  judge  of  such  county  within  ten 

days  from  the  filing  of  such  bond.    [71  v.  124,  §  15.] 

The  appeal  must  be  perfected  within  tne  time  limited  by 
law,  otherwise  the  appellate  court  has  no  jiu'isdiction,  22  O.  iS. 

268 

i  4534.  Consolidation  of  separate  appeals,  eto.  When  ! 
two  or  more  persons  have  taken  an  appeal,  according 
to  the  preceding  section,  the  probate  judge  shall 
order  the  consolidation  of  such  cases,  ana  the  rights 
of  all  parties  interested  shall  be  determined  by  the 
jury  in  the  one  case  thus  consolidated,  and  any  one 
of  the  appellants  may  give  the  notice  required  in  the 
preceding  section ;  and  the  probate  judge,  upon  the 
filing  of  such  bond  and  transcript,  shall  issue  a  . 
notice  and  deliver  the  same  to  the  appellants,  return- 
able on  a  day  therein  named  not  beyond  fifteen  days^ 
which  shall  specify  the  time  of  meeting  of  the  par- 
ties before  the  court,  for  the  purpose  of  hearing  and 
determining  all  preliminary  questions  pertaining  to 
the  case.   £72  v.  30,  §  g  15,  16.] 

i  4635.  ]NotiGe  to  land  owners.  The  appellants  shall 
serve  the  notice  by  copy  on  all  persons  interested  in 
the  location  of  the  ditch  residing  within  the  county, 
and  if  any  person  so  interested  reside  out  of  the  county, 
or  can  not  be  served  by  a  copy  of  the  notice,  the 
lipellants  shall  cause  such  notice  to  be  published  for 
three  consecutive  weeks  in  some  newspaper  of  general 
circulation  in  the  county,  and  proof  of  such  publica- 
tion shall  be  filed  in  the  probate  court  together  with 
proof  of  the  service  of  such  notice  on  all  persons  in- 
terested as  aforesaid,  at  least  three  days  before  the 
time  fixed  for  impaneling  the  jury.    [72  v.  30,  J 16.] 

§  4536.  Hearing  of  preliminary  matters  on  appeal. 
At  the  time  specified  in  the  notice,  the  probate  judge 
shall  hear  and  determine  all  preliminary  ques- 
tions pertaining  to  the  case,  and  if  he  find  that  the 
appeal  has  not  been  perfected  according  to  this  chap- 
ter, he  shall  dismiss  the  appeal  at  the  cost  of  the  appel- 
lant, and  certify  such  dismissal  to, the  trustees  of  the 
township,  who  shall  thereupon  proceed  as  if  no 
appeal  had  been  taken;   but   the    judge   may,    i^ 
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his  discretion,  order  and  allow  the  correction  of  anv 
technical  defect,  error  or  omission  in  making  such 
appeal.    [73  v.  11,  §  17.] 

The  probate  court  has  no  authority  to  review  the  proceed- 
ings of  the  ti-ustees  for  supposied  errors  or  irregularities,  2  C.  C. 
B.  482. 

§  4537.  Trial  to  jury.  If  the  judge  find  the  prelim- 
inary proceedings  for  appeal  in  substantial  conlormity 
with  the  provisions  of  this  chapter,  he  shall  select  a 
jury  of  twelve  disinterested  freeholders  of  the  county, 
not  resident  of  such  township,  who  shall  constitute 
a  jory  for  such  case,  and  shall  issue,  over  his  hand 
and  seal  of  office,  a  notice  of  such  selection,  directed 
to  the  sheriff  of  such  county,  returnable  on  a  day 
therein  named  not  beyond  forty  days,  which  notice 
shall  specify  the  time  of  meeting  of  the  jury  in  the 
court ;  if  any  of  the  jurors  fail  to  attend,  or  for  good 
cause  be  excused  from  serving,  or  be  set  aside  on  ac- 
count of  a  challenge,  the  jjanel  shall  be  filled  with 
talesmen  as  in  jury  cases  in  the  courts  of  common 
pleas;  the  plaintiffs  shall  be  entitled  to  two  and  the 
defendants  two  peremptory  challenges,  and  may 
make  any  number  of  challenges  for  the  causes  for 
which  challenges  are  allowed  in  the  court  of  common 
pleas;  and  in  respect  to  challenges,  the  appellants 
shall  be  considered  one  party,  and  the  petitioners  as 
the  other,  and  the  jury  shall  be  sworn  to  try  all  the 
claims  which  are  represented  by  the  appellants,  if 
there  be  more  than  one.    [73  v.  11,  i  17.] 

i  4538.  Jury  Bhall  view  the  premises.  The  jury  shall 
then,  under  the  care  of  the  sheriff  or  deputy  sheriff, 
and  with  such  person  or  persons  as  the  court  may 
appoint  to  rihow  them  the  premises,  and  before  any 
testimony  shall  be  given,  except  the  plat  and  field 
notes  of  the  ditch,  if  there  be  any,  and  the  title 
papers  of  the  claimants,  if  produced,  which  in  that 
ease  thev  shall  take  with  them,  proceed  to  examine 
the  ditch,  as  established  or  ordered,  and  the  property 
of  the  several  claimants  taken  therefor,  or  alleged  to 
be  injured  thereby,  and  after  making  such  examina- 
tion, shall  return  to  the  court  at  the  time  the  court 
shall  have  appointed,  whereupon  the  trial  before  the 
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jury  shall  proceed  in  the  Bame  manner  as  other  jury 

trials  in  said  court.    [73  v.  11,  ?  17.] 

1  C.  C.  R.  130, 137, 138.  The  Jury  are  to  determine  whether 
the  ditch  as  ordered  by  the  trustees  will  conduce  to  the  publx 
health,  convenience  and  welfare,  and  the  compensation  and 
<lamagfps  i*e8ulting  fi*om  the  establishment  of  the  ditch  thus 
ordei-ed,  2  C.  C.  R.  482. 

J  4539.  The  form  of  the  verdiot.  The  jury  shall  ren-: 
der  a  verdict  in  writing,  and  shall  find  therein:  first, 
whether  it  will  be  conducive  to  the  public  health, 
convenience,  or  welfare,  to  cause  the  proposed  ditch 
to  be  established  or  located ;  second,  the  amount  of 
compensation  due  each  person  claiming  compensa- 
tion in  case  of  the  location  of  the  same,  which  shall 
be  computed  without  deduction  for  benefits  to  any 
property  of  such  person ;  third,  the  amount  of  dam- 
ages resulting  to  all  parties  claiming  the  same ;  and 
the  judge  is  authorized  to  adjourn  the  proceedings 
in  the  premises  from  time  to  time,  as  circumstances 
may  require.     [73  v.  11,  §  17.] 

i  4540.  Prooeedings  on  the  return  of  the  verdiot. 
Upon  the  return  of  the  jury,  the  judge  shall  make  a 
record  of  all  the  proceedings  had  in  the  case  before 
him,  and  shall  also  make  such  order  as  to  the  pay- 
ment of  compensation  for  land  used,  or  damages 
sustained,  as  the  jury  shall  report;  and  shall  also  tax 
such  costs  in  the  proceeding,  as  are  provided  by  law 
in  similar  cases,  and  issue  execution  therefor.  [71  v. 
124,  §  18.] 

J  4541.  Foes  and  oosts  and  to  whom  taxed.  If  the  re- 
port of  the  jury  be  not  in  favor  of  the  appellant,  all 
costs  made  on  such  proceedings  in  the  court  shall  be 
taxed  to  and  paid  by  such  appellant,  and  collected  as 
judgments  at  law  in  other  cases ;  but  if  tw6  or  more 
persons  have  appealed,  and  the  report  of  the  jury  be 
favorable  to  some  of  the  appellants,  and  against  the 
other  appellants,  the  judge  shall  apportion  the  costs 
equitably  among  all  the  appellants,  except  those  in 
whose  favor  the  report  of  the  jury  is  made;  and  the 
jurors  shall  be  allowed  one  dollar  and  fifty  cents  per 
day  each,  together  with  mileage  from  their  respec- 
tive residences  to  the  probate  court,  at  the  rate  cf 
five  cents  per  mile.    [71  v.  124,  J  18.] 
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J  4542.  Judge  to  make  transoript  and  traiumit  it  to 
towmiliip  clerk.  The  probate  judge  shall  make  a 
transcript  of  all  the  proceedings  had  before  him  in 
the  case,  and  transmit  the  same,  together  with  all 
the  files  and  papers  in  the  case  to  the  clerk  of  the 
township ;  and  the  township  clerk  shall  notify  the 
trustees  to  meet  at  his  office,  at  a  time  to  be  fixed  by 
him,  and  within  five  days  from  the  date  of  the  no- 
tice, to  determine  the  matters  growing  out  of  the 
appeal  and  verdict,  and  to  secure  the  construction  of 
the  ditch  in  the  manner   provided  in  this  chapter 

when  no  appeal  id  taken. 

Appeal  from  township  trustees  in  proceedings  to  open, 
wideny  etc,  outlets  to  ditcheSy  etc. — An  appeal  may  oe  takea  in 

InxKseertinga  by  township  trustees  to  cause  to  be  opened,  en- 
arged,  widened.  ;ilterea,  deepened  and  walled  up  and  pro- 
tected any  sink  nole  or  Ussuie,  break  or  opening  in  the  rock 
thereof  in  their  respective  townships,  that  may  be  UF«ed  as  tlie 
outlet  from  any  ditch,  drain  or  watercourse,  80  v.  206,209  . 

Miscellaneous  Ditch  Ca-SES.— Compensation.— ¥or  land 
appropriated  for  township  ditch,  the  land  owner  is  entitled  to 
full  compensation  and  is  also  entitled  to  damages  to  his  other 
lands  from  which  the  appropriation  is  made,  1  C.  C.  R.  130. 
He  is  not  entitled  to  have  awarded  him  as  part  of  his  compen- 
sation the  value  ot  a  strip  of  land  not  actually  appropriated  on 
each  side  of  the  ditch;  nor  is  he  entitled  to  nave  the  costs  of 
constructing  such  portion  of  the  ditch  as  the  tinistees  apportion 
to  him  assessed  as  part  of  his  damages,  Id. 

Co«^s.— Enjoining  apportionment  of  on  lands  not  benefitted, 
1  C.  C.  R.  251. 

Error. — Final  orders  of  township  trustees  establishing 
ditches,  etc.,  reviewable  by  petition  in  error.  Injunction  i*e- 
Btraining  consti'uction  of  ditch  not  the  appropriate  remedy, 
19  Bull  233;  45  O.  S. 

Evidence.— It  \s>ViQ\  error  to  the  prejudice  of  land  owner 
on  trial  of  claim  for  compensation  and  damages  to  permit 
against  his  objection  a  properly  qualified  witness  to  be  asked 
^^what  injury  as  matter  of  fact  the  ditch  would  cause  to  the 
lands?'*  to  which  the  witness  answered  **none,"  1  C.  C.  R.  180. 

Jurors. — Findings  must  be  unanimous,  36  O.  S.  639, 65  v.  155. 
Jury  may  be  impaneled  by  probate  court  when  case  remanded, 
28  O.  S.  619. 

JVece««i<y.— Decision  of  county  commissioners  final  as  to, 
25  O.  S.  425;  20  O.  8.  496.  Under  $  4520  (81  v.  81,)  trustees  should 
make  a  finding  that  ditch  is  ^^necessary*'  as  well  as  that  it  is 
'♦conducive  to  the  public  health,  etc.,"  2  C.  C.  R.  10.  The  re- 
cord of  the  proceedings  should  show  such  finding,  and  where  no 
tax  or  assessment  has  been- ordered  to  be  levied  or  assessed,  the 
want  of  such  finding  can  not  be  supplied  by  parol  proof,  Id. 

Notice. — ^Personal  to  owner  not  indispensable,  19  O.  S.  173. 
Finding  of  commissioners  sufficient  proof  of,  31  O.  S.  561.  No- 
tice to  railroad  company  by  sei-vice  on  local  agent  not  yalid, 
aC.  C.  B.  10,    See$64U,nn. 
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Parties, — Receiver  of  railroad  company  competeut  parly 
plaintiff  in  suit  to  restrain  ditch  uroceeainga  agaiiiPt  company 
commenced  and  pi*osecuted  after  liis  appointment,  2  C.  C.  K.  10. 

Petition  to  clean  ditch  does  not  give  power  to  make  a  new 
ditch  or  deepen  and  widen  one  already  constructed,  1  C.  C.  II. 
73. 

Powers  o/ township  trustees  in  establishing  ditches  can  not 
exceed  the  limitations  of  the  statutes,  ICC.  11.  5GG.  Power  tq 
locate  additional  ditches,  1  C.  C.  R.  130. 

iJe-triai.— Power  of  probate  court  to  grant,  26  O.  S.  431. 

PROCEEDINGS  ON  APPEAL  IN  REMOVAL  OF  DRIFTS. 

J  4675.  Kotioe  of  appeal  and  bond.  Any  person  in- 
terested in  such  improvement  may,  after  the  same  is 
ordered,  take  an  appeal  from  the  proceedings  of  the 
commissioners  to  the  probate  court  of  tlie  proper 
county,  by  giving  written  notice  thereof  to  the  audi- 
tor of  sucn  county  within  five  days  after  the  decision 
of  the  commissioners,  and  by  filing  with  the  auditor 
a  bond  with  two  or  more  sufficient  sureties,  condi- 
tioned to  pay  all  costs  made  upon  the  appeal,  in  case 
the  decision  of  the  commissioners  be  sustained  in  the 
probate  court,  which  bond  shall  be  made  to  the  ac- 
ceptance of  the  county  auditor  and  the  probate  judge 
of  the  county,  indorsed  on  the  same,  and  filed  by 
the  probate  judge  with  the  other  papers  in  the  case ; 
and  when  two  or  more  persons  take  an  appeal,  the 
probate  judge  shall  order  the  consolidation  of  such 
cases  into  one  case,  and  the  rights  of  all  parties  in 
interest  shall  be  investigated  by  the  jury  in  the  one 
case  thus  consolidated.     [74  v.  22,  §§7,  8.] 

§  4676.  Transcript  and  filing  thereof.  The  county 
auditor  shall,  at  the  request  of  a  person  so  appealing, 
his  agent  or  attorney,  make  and  deliver  to  such  per- 
son, his  agent  or  attorney,  a  full  and  complete 
transcript,  duly  certified,  of  the  i)roceedings  had  in 
the  case,  which  transcript  shall  be  filed  with  the  pro- 
bate judge  of  the  county  within  ten  davs  from  the 
filing  of  such  bond.    [74  v.  22,  §  7.] 

§  4677.  Drawing  the  jury  and  venire.  The  probate 
judge,  upon  the  filing  of  such  bond  and  transcript, 
shall  cause  to  be  drawn  from  the  jury  box,  as  pro- 
vided by  law  in  other  cases,  a  jury  of  twelve  disinter- 
ested free-holders  of  the  county,  who  shall  constitute 
a  jury  for  such  case,  and  shall  issue  a  venire,  directed 
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to  the  sheriff  of  such  county,  returnable  on  a  dajr 
therein  named,  not  exceeding  thirty  days,  which 
shall  specify  the  time  of  meeting  of  the  jury  in  the 
probate  court.    [74  v.  22,  J  8.] 

J  4578.  Hotioe  of  the  meeting  of  the  jury.  The  appli- 
cant shall  notify  all  persons  interested  in  the  improve- 
ment, of  the  time  fixed  by  the  probate  court  for  the 
meeting  of  the  jury,  and  if  any  person  interested  in 
the  improvement  reside  out  of  the  state,  or  can  not  be 
served  in  writing  with  stfch  notice,  the  judge,  being 
notified  of  the  fact,  shall  cause  such  notice  to  be  pub- 
lished for  three  successive  weeks  in  some  newspaper 
printed  and  of  general  circulation  in  the  county ;  and 
proof  of  the  publication  of  such  notice  shall  be  filed 
with  the  probate  court  before  the  impaneling  of  the 
jury,  together  with  the  proof  of  the  service  of  such 
notice  in  writing  on  all  persons  interested,  as  aforesaid 
.at  or  before  the  time  so  specified.    [74  v.  22,  §  8.] 

§4579.  Hearing  of  preliminary  matters.  At  the  time 
specified  in  the  notice,  the  probate  judge  shall  hear 
and  determine  all  preliminary  questions,  and  if  he 
find  that  the  proceedings  in  appeal  have  not  been 
perfected,  he  shall  dismiss  the  appeal  at  the  costs  of 
the  appellant,  and  certify  such  dismissal  to  the  com- 
missioners of  the  county,  who  thereupon  shall 
proceed  as  if  no  appeal  had  been  taken ;  but  the  judge 
may,  in  his  discretion,  order  and  allow  the  correction 
of  any  technical  defect,  error  or  omission  in  making 
such  appeal.    [74  v.  22,  ?  9.] 

J  4580.  Oath  and  report  of  the  jury.  The  judge 
shall  administer  an  oath  to  the  jury  faithfully  and 
impartially,  and  upon  actual  view,  it  so  required  by 
either  party,  to  determine  whether  such  improve- 
ment will  be  conducive  to  the  public  health,  conven- 
ience, or  welfare,  and  the  jury  shall  file  a  report  with 
the  judge  within  five  days  after  taking  such  oath, 
unless  he,  for  good  cause  shown,  shall  allow  further 
time.    [74  v.  22,  «  9.] 

J  4581.  Proceedings  on  report  of  jury.  Upon  the  re- 
turn of  the  jury  the  probate  judge  shall  make  a 
record  of  all  the  proceedings  had  in  the  case  before 
hiiHi  and  shall  also  make  such  order  as  to  payment  of 
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cofits  as  are  provided  by  law  in  similar  cases,  which 
costs,  together  with  those  made  before  the  commis- 
sioners, shall  be  divided,  to  be  paid  in  fair  proportion 
among  the  appellants,  in  conformity  to  the  report  of 
the  jury ;  but  if  the  report  of  the  jury  shall  not  be  in 
favor  of  the  appellant,  all  costs  made  on  such  pro- 
ceeding in  the  probate  court  shall  be  taxed  to  and 
paid  by  such  appellant,  and  collected  as  judgments 
at  law  in  other  cases ;  but  if  two  or  more  persons 
have  appealed,  and  the  report  of  the  jury  be  for 
some  and  against  the  other  appellants,  the  probate 
judge  shall  apportion  the  costs  eauitablv  among  all 
the  appellants,  except  those  in  whose  mvor  the  re- 
port of  the  jury  is  made ;  and  the  jurors  shall  be  al- 
lowed two  dollars  each  per  day,  together  with  mile- 
age, as  in  other  cases.    [74  v.  22,  2  10.] 


PBOCEEDINGS    IN    RELATION    TO    THE    CONSTRUCTION    OP 

LEVEES. 

2  4585.  Probate  court  may  order  oonstruotion  of  leveet. 
The  probate  court  of  any  county  may,  whenever 
founa  to  be  conducive  to  the  public  health,  conveni- 
ence, or  welfare,  cause  to  be  located,  established,  and 
constructed,  as  hereinafter  provided,  a  levee  along 
any  stream  or  water-course  of  any  kind  within  the 
county,  for  the  protection  of  land  from  overflow. 
[73  V.  88,  i  1.] 

i  4586.  Petition  therefor.  What  to  contain.  Bond. 
When  there  is  filed  in  the  office  of  probate  judge  a 
petition,  signed  by  one  or  more  persons  owning,  con- 
trolling, or  occupying  lands  adjacent  to,  or  who  shall 
be  interested  in,  the  proposed  levee,  setting  forth  the 
necessity  for  the  same,  with  a  substantial  description 
of  the  proposed  starting  point,  route,  and  terminus, 
and  a  bona,  with  good  and  sufficient  surety  to  the 
approval  of  the  judge,  payable  to  the  state^  condi- 
tioned to  pay  all  proper  costs  and  expenses  m  such 
proceedings,  in  case  the  levee  be  not  finally  ordered, 
the  probate  judge  shall  fix  a  time  for  hearing  the 
petition,  not  more  than  thirty  days  from  the  time  of 
filing  the  same.    [73  v.  88,  8  2.] 

1 4587,    ITotioe  to  partiea  interested.    The  judge,  or 
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one  of  the  petitioners,  shall  caase  a  notice  in  writing 
to  be  given,  at  least  ten  days  before  the  day  set  for 
hearing  the  petition,  to  the  owner  of  each  tract  of 
land,  and  to  tne  auditor  of  any  county  and  the  clerk 
of  any  township  which  may  be  affected  by  the  pro- 
ceeding, of  the  filing  and  pendency  of  the  petition, 
and  the  time  the  same  will  be  for  hearing  before  the 
court;  and  if  any  person  owning  lands  which  may  be 
affected  by  the  pjoceeding  is  a  non-resident  of  the 
county,  or  if  such  owner  is  a  turnpike  or  railroad 
company,  such  notice  may  be  given  by  publication 
for  two  consecutive  weeKs,  in  some  newspaper  of 
general  circulation  in  the  county ;  but  if  such  rail- 
road companv  has  a  principal  office,  or  a  regular 
ticket  or  freight  agent  in  the  countv.  a  notice,  u  re- 
quired by  the  judge,  may  be  served  by  leaving  a  copy 
tnereof  with  the  principid  officer  in  charge  of  such 
office,  or  with  such  ticket  or  freight  agent,  in  which 
case  notice  to  such  railroad  company  need  not  be 
given  by  publication.    [73  v.  88,  f  2*] 

J  4688.  Application  for  damaget.  An  owner  claim- 
ing compensation  for  lands  appropriated  for  the  pur- 
pose of  constructing  any  sucn  levee,  shall  make  an 
application  in  writing  therefor  to  the  court,  on  or 
before  the  day  appointed  for  hearing  the  petition, 
and  on  failure  to  make  such  application,  sucn  owner 
shall  be  deemed  and  held  to  have  waived  all  right  to 
such  compensation.    [73  v.  88,  J  3.] ' 

J  4589.  Hearing  on  preliminary  matters.  On  the 
day  set  for  the  hearing,  if  it  appear  to  the  court  that 
any  person  or  corporation  interested  in  the  levee  or 
embankment  has  not  been  notified  as  required  by 
this  chapter,  or  that  any  requisite  preliminary  steps 
have  not  been  taken,  the  court  shall  continue  the 
case  not  exceeding  twenty  days,  and  order  such  no- 
tice to  be  given  or  such  other  preliminary  steps  to 
be  taken ;  and  the  court  shall  have  power  at  any 
time  before  th^  final  order  has  been  made  to  contin- 
ue the  case  and  order  notice  to  be  served,  as  re- 
quired in  i  4587,  upon  any  owner  of  lands  who  may 
be  found  to  be  affected  by  said  proceeding,  and  who 
has  not  been  served  with  such  notice;  and  If  notice 
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is  given  after  the  time  originall}^  appointed  for  the 
hearing  of  the  petition,  the  petition  shall-  be  regard- 
ed, as  to  such  owner  so  notified,  as  appointed  for 
hearing  on  the  day  to  which  the  case  is  continued 
for  the  purpose  of  giving  such  notice.    [73   v.  88, 

J  4690.  Hearing  on  the  merits  and  prooeedings  there- 
on. When  the  court  finds  that  notice  of  the  filing 
and  pendency  of  the  petition  has  been  given,  and  all 
other  preliminarjr  steps  taken,  it  shall  proceed  to 
hear  and  determine  the  petition  upon  the  papers  and 
evidence ;  and  if  the  court  is  satisfied  that  the  levee 
will  be  conducive  to  the  public  health,-  convenience, 
or  welfare,  it  shall  forthwith  appoint  three  compe- 
tent, disinterested  freeholders  of  the  county,  who 
shall  be  sworn  to  faithfully  and  impartially  perform 
their  duty  as  such  viewers,  and  they,  with  the  aid  of 
a  competent  engineer,  who  shall  be  appointed  at  the 
same  time  by  the  court,  shall  proceea  to  view  the 

E remises  along  the  proposed  route,  and  the  lands  to 
e  affected  by  the  proposed  levee,  and  make  a  report 
of  theirproceedings  in  writing  to  the  court  within 
fifteen  days  from  the  date  of  their  appointment,  un- 
less in  the  discretion  of  the  court,  a  longer  time  shall 
be  ^iven  them ;  which  report  shall  show  whether  in 
their  opinion  the  construction  of  the  levee,  substan- 
tially on  the  route  petitioned  for,  will  be  conducive 
to  the  public  health,  convenience,  or  welfare,  what 
owners  of  land  should  assist  in  the  construction  of 
the  proposed  levee,  and  in  defraying  the  costs  and 
expenses  thereof,  and  the  lots  or  lands,  and  the 
quantity  thereof,  which  will  be  benefitted  by  such 
levee,  and  if  the  court,  in  its  discretion,  deem  it 
necessary,  it  may  order  the  engineer  to  make  and 
return,  at  the  same  time  the  viewers  make  their 
report,  maps,  plats,  and  profiles  of  the  proposed 
levee  and  the  lands  which  mav  be  affected  by  the 
same.    [73  v.  88,  ?  5.] 

§  4591.  Hearing  of  application  for  damages.  If  the 
viewers  report  in  favor  of  the  construction  of  the 
levee,  the  court  shall  appoint  a  day,  not  later  than 
ten  days  from  the  filing  of  the  report,  when  it  will 
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hear  and  determine  all  applications  for  compenaation 
for  lands  appropriated,  and  the  necessity  for  the 
levee ;  and  m  addition  to  the  petition,  report  of 
viewers,  maps,  plats,  and  profiles  of  the  eninneer,  the 
court  may  hear  further  evidence  and  arguments  of 
counsel  for  or  against  the  construction  of  such  levee ; 
and  the  judge  shall  have  the  right  to  view  the  prem- 
ises before  the  final  order  is  made,  and  the  court,  if 
found  necessary,  shall  have  the  ri^ht  to  continue  the 
hearing  of  the  case  from  time  to  time,  in  its  discre- 
tion.    [73  v.  88,  i  5.] 

J  4592.  Compenntion  mmt  be  paid  belbre  flaal  erdtr. 
No  final  order  for  the  construction  of  such  levee,  or 
any  part  thereof,  shall  be  made  until  the  full  amount 
of  compensation  for  land  appropriated  has  been  paid. 
[73  V.  88,  i  6.] 

g  4593.  The  final  order.  If,  upon  the  final  hearing 
of  the  case,  the  court  finds  that  the  levee  ought  to  be 
constructed,  and  is  necessary  and  will  be  conducive 
to  the  public  health,  convenience,  or  welfare,  it  shall 
order  the  same  to  be  located,  established  and  con- 
structed ;  and  it  shall  also  order  and  prescribe  the 
site  of  such  levee,  and  shall  direct  the  engineer  to 
finally  locate,  level,  and  measure  the  same  and  di- 
vide it  into  suitable  sections,  not  less  in  number  than 
the  number  of  owners  of  land  benefitted  bv  its  con- 
struction, and  shall  prescribe  the  time  within  which 
the  work  upon  each  section  shall  be  completed,  and 
by  whom  paid  for.    [73  v.  88,  J  7.] 

J  4594.  How  assewmentfl  of  work  to  be  made.  A  per 
son  owning  lands  abutting  on  or  over  which  such 
levee  shall  pass,  shall  have  bis  section,  assigned 
thereon,  within  or  along  the  boundarv  of  his  lands, 
to  the  extent  of  the  assessment  made  asainst  such 
owner,  when  the  frontage  is  sufficient,  otherwise  the 
same  shall  be  thus  assessed  as  far  as  practicable ;  and 
in  determining  the  number  of  owners,  tenants  in 
common,  and  the  owners  of  a  life  estate  in  any  tract 
of  land  with  tenants  in  common,  ma3r  be  counted  as 
one,  and  the  court  may,  in  its  discretion,  order  such 
tenants  in  common,  and  such  owners  of  a  life  estate, 
to  pay  for  the  work  o^  a  single   section  jointly,  in 
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roportion  to  the  value  of  their  respective  interests. 

73  V.  88,  i  7.] 

i  4595.  Costa  and  statements  for  parties.  The  court 
shall  allow  and  assess  all  the  reasonable  fees,  costs, 
and  expenses  of  locating  and  establishingsuch  levee, 
and  shall  apportion  the  payment  of  the  same  equit- 
ably among  the  parties  to  be  benefitted  thereby,  and 
prescribe  the  time  within  which  the  assessment  shall 
be  paid,  and  render  judgment  therefor,  to  be  col- 
lected as  other  judgments ;  and  the  judge  shall,  if  re- 
quested, prepare  for  the  use  of  the  party  making  the 
request  a  brief  statement  in  writing,  describing 
briefly  his  apportionment  of  the  levee,  together  with 
the  length,  height,  width,  and  slope  of  the  same,  the 
amount  of  costs  assessed  against  such  party,  and  the 
expenses  of  performing  the  work  apportioned  to 
such  party,  when  to  be  paid,  and  by  what  time  the 
work  shall  be  completed.    [73  v.  88,  ?  8.] 

i  4596.  Meaning  of  the  word  <*levee,"  in  this  chapter. 
The  word  * 'levee,"  in  this  chapter,  shall  be  under- 
stood to  embrace  and  include,  with  or  without  being 
specially  mentioned  in  the  petition  for  a  main  levee, 
any  side,  lateral,  or  spur  levee,  or  levees  necessary 
to  be  constructed  to  secure  the  objects  and  purposes 
for  which  any  main  levee  may  be  made.  [73  v.  88, 
2  9.] 

i  4597.  Changes  in  ronte  anthorized.  The  court 
may,  in  making  the  final  order,  on  the  recommenda- 
tion of  the  viewers  and  engineer,  or  of  the  jurv,  alter 
or  change  the  termini  and  route  of  a  proposed  levee, 
from  that  set  forth  in  the  petition,  so  as  more  effec- 
tually to  secure  the  objects  and  purposes  of  the  origi- 
nal petition,  if  the  compensation  for  lands  appropri- 
ated is  not  affected  thereby.    [73  v.  88,  i  10.] 

J  4598.  When  another  viewer  or  engineer  appointed. 
If  a  viewer  or  the  engineer  die,  resign,  or  refuse,  or 
neglect  to  perform  the  duties  required  of  him,  the 
court  shall  forthwith  appoint  an  eligible  person  to 
fill  his  place,  who  shall  qualify  and  perform  the  du- 
ties the  same  as  if  originally  appointed.  [73  v.  88. 
"  11.1  ' 

^  4599.    When  riprapping  to  be  done.    If  it  be  foun^ 
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necessary  by  the  court  to  protect  such  levee  from 
beiug  washed  away  by  high  waters  or  freshets,  that 
any  portion  of  the  same  should  be  riprap  ped  or  oth- 
erwise protected  by  stone  or  timber,  in  its  final  or- 
der, it  may  direct  additional  work  to  be  done,  par- 
ticularly describino^  its  kind  and  character,  and  the 
particular  place  and  the  sections  on  which  the  same 
shall  be  done.    [73  v.  88,  i  12  ] 

i  4600.  The  jnry  and  venire.  If  at  any  time  set  for 
hearing  the  petition  any  party  in  interest  demand  a 
jury,  the  probate  judge  shall  select  and  impanel  a 
jury  of  twelve  disinterested  freeholders  of  the  coun- 
ty, who  shall  constitute  a  jury  for  the  case,  in  which 
case  no  viewers  shall  be  appointed,  and  the  probate 
judge  shall  issue  a  venire  for  such  jury,  directed  to 
the  sheriff  of  the  county,  returnable  at  a  day  therein 
named,  not  exceeding  twenty  days,  which  venire 
shall  specify  the  time  of  meeting  of  the  jury  in  said 
court;  and  the  rights  of  all  the  parties  in  interest  shall 
be  investigated  in  one  case  and  by  one  jury.  [73  v. 
88,113.] 

i  4601.  Impaneling  jury  and  form  of  verdict.  At  the 
time  fixed  for  the  meeting  of  the  jury,  any  party  in- 
terested may  challege  any  juror  for  cause,  ana  the 
court  shall  hear  and  determine  all  further  prelimi- 
nary questions  pertaining  to  the  case,  and  may  di- 
rect the  sheriff  of  the  county  to  fill  any  vacancies 
which  may  then  be  in  the  panel  arising  from  any 
cause ;  and  the  judge  shall  thereu{>on  administer  an 
oath  to  the  jurors,  faithfully  and  impartially  to  try 
the  issues  submitted  to  them  in  the  case,  and  a  true 
verdict  render  according  to  the  law  and  evidence, 
and  the  jury  shall  in  their  verdict  report  in  writing 
to  the  court: 

1. — Whether  the  proposed  levee  will  be  conducive 
to  the  public  health,  convenience,  or  welfare. 

2. — ^The  amount  of  compensation  each  person 
claiming  compensation  for  Jands  appropriated  lor  the 
construction  of  the  proposed  levee,  is  entitled  to  in 
case  the  same  is  located. 

3. — What  owners  of  lands  should  assist  in  the  con- 
struction of  the  proposed  levee,  and  in  defraying  the 
posts  and  expenses  thereof,  and  the  lots  and  lands, 
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and  the  quantity  thereof  which  will  be  benefitted  by 
such  levee,  specifying  the  sections  and  work  to  be 
done  and  by  whom  to  be  paid  for,  as  provided  in  this 
chapter.    [73  v.  88,  §  14.] 

i  4602.  Trial  to  the  jury.  The  jurors  may,  in  the 
discretion  of  the  court,  before  making  up  their  ver- 
dict, be  ordered  to  view  the  premises  along  the  route 
of  the  proposed  levee,  and  the  court  shall  direct  the 
engineer  to  make,  return,  and  lay  before  the  jury, 
the  necessary  maps,  plats,  and  profiles  of  the  pro- 
posed levee  and  the  lands  which  may  be  affected  by 
the  same ;  the  parties  in  interest  may  offer  evidence, 
and  may  be  heard  in  person  and  by  counsel  before 
the  jury,  and  the  jury  shall  be  subject  to  the  judicial 
direction  of  the  court  in  the  hearing  of  the  case  and 
in  making  up  its  findings  or  verdict,  and  shall  return 
a  verdict  within  ten  days  after  being  sworn,  unless 
the  court,  for  good  cause  allow  further  time  j  and  it 
is  authorized  to  adjourn  the  proceedings  in  the  preqi- 
ises  as  the  circumstances  of  the  case  may  require. 
[73  V.  88,  ?  15.] 

J  4603  Proceedings  on  the  verdiot.  Upon  the  re- 
turn of  the  verdict  and  report  of  the  j  ury,  the  court 
shall  receive  the  same,  if  found  regular  and  in  ac- 
cordance with  law,  and  thereupon  discharge  the 
jury,  but  if  not  found  regular  and  in  accordance  w^ith 
law,  he  shall  recommit  the  case  to  the  jury  with 
proper  instructions,  to  return  the  same  in  conformity 
with  the  law ;  and  after  the  jury  have  returned  their 
verdict  and  reported  according  to  law,  they  shall  be 
discharged,  and  the  court  shall  proceed  to  confirm 
the  verdict  and  report,  if  found  to  be  favorable  to  the 
construction  of  the  proposed  levee,  and  shall  also 
make  an  order  for  the  payment  of  compensation,  as 
found  by  the  jury,  for  lands  appropriated,  anl  also 
for  the  performanco  of  such  things  as  the  jury  shall 
find  in  their  verdict ;  and  the  court  shall  also  make 
and  enforce  such  further  orders  in  the  promises  as 
are  prescribed  in  U  4593,  4594,  and  4395,  and  all  such 
orders  as  may  be  necessary  to  the  complete  accom- 
plishment of  the  objects  and  purposes  of  this  chap- 
ter.   [73  V.  8.S,  2  16.]  ' 
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I  4604.  Fees  and  ooitt .  Jurors  and  .viewers  shall 
each  be  allowed  pay  at  the  rate  of  one  dollar  and 
fifty  cents  per  day,  and  mileage  at  five  cents  per 
mile  from  their  residence  to  the  ofiice  of  the  probate 
judge,  and  from  there  to  the  place  of  the  location  of 
the  proposed  levee,  in  case  of  a  view ;  and  the  engi- 
neer shall  be  allowed,  not  to  exceed  Ave  dollars  per 
day,  while  actually  employed,  and  all  other  costs  and 
expenses  shall  be  t^axed  as  is  provided  by  law  in 
similar  cases,  and  all  costs  and  expenses  of  the  pro- 
bate judge  shall  be  collected  and  retained  by  him 
but  not  in  excess  of  those  allowed  by  any  other  law. 
[73  V.  88,  i  17.] 

i  4605.  Court  may  correct  errors,  eto.  The  probate 
court  shall  have  power  to  correct  any  irregularities 
or  clerical  errors  or  mistakes  in  the  report  of  the 
viewers,  or  in  the  verdict  of  the  jury  in  relation  to 
the  lots  and  lands,  and  the  quantity  and  the  owner- 
ship therof,  if  the  levee  shall  be  ordertd  to  be  con- 
structed, and  upon  a  final  order  being  made  for  the 
eonstraction  of  the  proposed  levee,  the  judge  shall 
make  a  record  of  the  proceedings  had  in  the  case ; 
and  the  court  may,  after  final  order  extend  the  time 
for  the  completion  of  the  work  on  any  section  of  the 

rroposed  levee,  if  deemed  necessary.  [73  v.  88, 
18.] 

g  4606.  When  proceedings  to  be  dismissed.  If  the 
viewers  or  the  jury  report  against  the  construction 
of  the  levee,  or  if  the  court  at  any  stage  of  the  pro- 
ceedings before  the  final  order  is  made,  find  that 
such  levee  should  not  be  constructed,  the  court  shal] 
dismiss  the  proceedings  at  the  costs  of  the  petition- 
ers, who  shsul  be  bound  jointly,  for  the  costs  and 
expenses,  with  the  principal  or  principals  on  the 
bond  given,  as  provided  in  i  4586.    [73  v.  88,  §  19.] 

g  4607.  Bepair  of  levees.  When  it  becomes  neces- 
sary to  repair  any  levee  constructed  under  the  pro- 
visions of  this  chapter,  or  under  any  other  law,  the 
same  shall  be  done  under  this  chapter,  and  the  pro- 
ceeding.^ therefor  shall  conform  as  far  as  possible  to 
proceedings  for  the  original  location  of  a  levee,  [73 
V.  83,  §  20.  J 
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1  4608.  When  levee  interseets  watereoune  or  another 
levee.  lithe  route  of  any  proposed  levee  extend 
along  any  natural  stream  or  watercourse  and  over, 
including  or  connected  with  the  line  of  any  levee 
already  constructed  or  partly  constructed,  the  par- 
ties interested  shall  be  entitled  to  have  the  amount 
of  work  and  expense  they  have  already  been  to  in 
the  construction  of  such  levee,  taken  into  account  in 
determining  the  question  of  what  further  work  and 
expense,  if  any,  they  shall  be  required  to  pay  for,  in 
the  construction  of  the  proposed  levee.  [73  v.  88, 
121.] 

§4609.  Proceedings  when  levee  benefits  a  road. 
When  any  levee  established  under  this  chapter  af- 
fects beneficiallv  any  public  or  incorporated  turn- 
pike road  or  railroad  so  that  the  road  bed  or  track  on 
any  such  road  will  be  made  better  or  safer  by  the 
construction  of  the  levee,  there  may  be  apportioned 
to  the  county,  if  a  county,  state,  or  free  turnpike 
road,  to  the  township,  if  a  township  road,  and  to  the 
company,  if  a  corporate  turnpike  road  or  railroad, 
such  portion  of  the  work,  costs,  and  expenses  there- 
of, as  if  they  were  private  individuals,  and  the  court 
shall  require  them  to  pay  for  such  work  and  pav 
such  costs  and  expenses  in  like  manner  as  individ- 
uals, except  that  when  a  county  or  township  is  or- 
dered to  pay  for  any  such  work  and  pay  such  costs 
and  expenses,  the  commissioners  of  t  ne  county  and 
the  trustees  of  the  township  are  required  to  pay  for 
such  work  and  such  costs  and  expenses  from  the 

rBneral  fund  of  the  county,  or  township.    [73  v.  88, 
22.] 

2  4610.  The  sale  of  the  work.  The  levee  shall  be 
constructed  and  compensation  paid  within  the  time 
specified  in  the  order  of  the  court,  and  upon  the 
making  of  the  final  order,  the  judge  shall  immediate- 
ly give  notice  of  the  sale  of  such  work  by  sections,  or 
parts  of  sections,  to  the  lowest  bidder,  by  printed  or 
written  handbills ;  the  time  of  sale  shall  not  be  less 
than  ten  nor  more  than  twenty  days  from  the  date 
of  the  notice,  and  the  place  shall  be  either  at  the 
door  of  the  court  house,  or  at  either  terminus  of  the 
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levee,  as  tho  judge  may  direct;  and  be  shall  take 
sach  security  for  the  performance  of  such  work  and 
for  the  payment  of  all  damages  to  the  parties  inter- 
ested in  case  the  same  is  not  completed  within  the 
time  and  in  the  manner  prescribed,  as  he  may  deem 
necessary,  and  be  shall,  immediately  after  such  sale, 
enter  his  proceeding  on  his  journal  and  make  them 
a  part  of  the  record  in  the  case ;  and  he  shall,  in  case 
oi  a  sale  of  the  work  to  the  person  who  is  ordered  to 
pay  for  the  same,  only  take  the  bond  as  aforesaid. 
[73  V.  88,  i  24.] 

g  4611.  When  assesBinent  to  go  on  duplicate.  In  all 
other  cases  the  judge  shall  fix  the  time  within  which 
the  parties  who  have  been  ordered  to  pay  for  the 
work  so  sold,  shall  pay  into  the  court  their  portion 
of  the  work  at  the  price  so  sold,  and  in  case  the 
same  is  not  paid  by  the  time  so  fixed  he  shall  certify 
to  the  county  auditor  the  several  amounts,  including 
costs  and  expenses  apportioned  so  assessed  against 
each  owner  or  person  interested  as  aforesaid,  not  be- 
fore paid,  describing  each  piece  or  parcel  of  land  so 
to  be  charged ;  and  the  auditor  shall  thereupon  enter 
the  same  on  the  duplicate  to  bo  collected  as  other 
taxes,  and  when  collected  the  same  shall  be  paid 
over  to  the  persons  entitled  thereto,  upon  the  order 
of  the  probate  judge, W^henever  he  shall  be  satisfied 
that  the  several  sections  have  been  completed  ac- 
cording to  the  order  of  the  court  before  made;  in 
case  of  a  failure  to  sell  any  portion  of  the  work  at 
any  lettings,  and  in  case  any  purchaser  at  any  letting 
fails  to  give  bond  or  complete  any  part  of  the  work 
as  required,  the  judge  shall  proceed  to  again  let  the 
same  and  make  all  necessary  orders  in  relation  there- 
to as  prescribed  in  this  section.    [73  v.  88,  §  24] 

g  4612.  Ko  person  may  complain  of  error  unless  ma- 
terially aSected.  No  person  shall  be  permitted  to 
take  advantage  of  any  error  committed  in  any  pro- 
ceeding to  locate,  establish,  and  construct,  or  repair 
a  leree  under  the  provisions  of  this  chapter,  nor  of 
a»"y  error  committed  by  the  probate  judge  or  probate 
epurt.  thp  viewers,  or  the  jury  in  the  case,  or  by  the 
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engineer  or  other  person,  in  sach  proceedings,  nor  of 
any  informality,  error,  or  defect  appearing  in  the 
record  of  the  proceedings,  nor  of  want  of  notice  to 
the  owner  of  any  lands  affected  thereby,  unless  the 
party  complaining  is  first  shown  to  be  materially  and 
substantially  affected  thereby.     [73  v.  88,  §  25.] 

2  4613.  Belief  in  case  of  manifest  error.  But  the 
court  in  which  any  action  may  be  brought  to  enioin, 
reverse,  or  declare  void  the  proceedings  by  which 
any  such  levee  is  ordered  to  be  located,  established, 
constructed,  or  repaired,  or  to  enjoin  the  performance 
of  any  work,  or  the  assessment  or  collection  of  any 
costs  and  expenses  ordered  by  the  probate  court  for 
the  purposes  aforesaid,  may,  if  there  be  manifest 
error  in  such  proceedings  affecting  materially  the 
substantial  rights  of  any  plaintiff,  in  such  action,  set 
the  same  aside  as  to  such  plaintiff  without  affecting 
the  rights  or  liabilities  of  the  other  parties  in  interest; 
and  the  court  shall,  on  the  final  hearing,  make  such 
order  in  the  premises  as  may  seem  equitable  and  just, 
and  may  order  the  work  done,  and  the  costs  and  ex- 
penses paid,  bv  the  plaintiff,  or  the  amount  of  money 
returned  to  the  auditor  of  the  county  against  the 
plaintiff,  or  any  part  thereof,  to  remain  on  the  dupli- 
cate for  collection,  or  may  perpetually  enjoin  the 
same  or  any  part  thereof ;  the  costs  of  such  action, 
and  of  the  proceedings  had  therein  shall  be  appor- 
tioned among  the  parties,  or  paid  out  of  the  county 
treasury,  in  whole  or  in  part,  as  justice  and  equity 
may  require  and  the  court  direct.    [73  v.  88,  §  25.] 

i  4614.  When  and  how  township  trustees  may  estab- 
lish levees.  The  trustees  of  any  township  through 
which  a  stream  or  river  subject  to  overflow  passes 
may,  on  application  of  any  party,  enter  upon  any 
land  in  their  township,  to  view  any  proposed  levee 
or  embankment,  for  the  purpose  of  protecting  any 
land  held  by  more  than  one  person,  and  cause  such 
levee  or  embankment  to  be  located  and  constructed, 
whenever,  in  their  opinion,  the  same  is  demanded  by 
or  will  be  conducive  to  the  public  health,  conveni- 
ence, or  welfare ;  and  they  may  appropriate  private 
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property,  according  to  the  provisions  of  Uw  relatinff 
to  the  appropriation  of  private  property  to  the  nse  of 
corporations;  bat  before  any  proceemnss  shall  be 
taken  by  the  trostees  under  this  section,  the  expenses 
and  cost  of  location  and  construction,  and  all  other 
costs  and  expenses  necessary  or  incident  to  the  l(x;a- 
tion  or  construction  of  the  proposed  levee,  shall  be 
guaranteed  or  |>aid  to  the  trustees  by  the  parties,  or 
some  of  them,  interested  in  the  construction  of  the 
levee.     [57  v.  88,  {{  1,  2.] 


PROCEEDINGS   ON   APPEAL    IN   8TATK   BOAI>  CASE. 

J  4627.  Hotioe  of  appeal  and  bond.  An  appeal  from 
the  final  decision  of  the  commissioners,  on  any  appli* 
cation  for  damages  or  compensation  sustained  by  the 
location  of  any  state  roaa,  shall  be  allowed  to  the 
probate  court  of  the  proper  county,  if  notice  of  such 
appeal  be  given  by  the  appellant  during  the  same 
session  of  the  commissioners  at  which  such  decision 
was  made,  and  the  appellant  shall,  within  ten  days 
thereafter,  enter  into  oond  with  good  and  sufficient 
surety,  to  be  approved  by  the  county  auditor,  for  the 
payment  of  all  costs  and  expenses  arising  from,  or  in 
consequence  of,  such  appeal ;  and  the  appellant  shall, 
within  ^VG  days  thereafter,  deliver  to  the  probate 
judge  a  transcript  of  the  proceedings  had  before  the 
commissioners.     [51  v.  388,  J  12.] 

§  4628.  Sammons.  The  jury  and  iti  prooeedingf. 
Upon  receiving  the  transcript,  the  judge  shall  imme- 
diately issue  a  summons  against  the  ooligors  in  the 
bond  "filed  under  J  4618,  which  shall  be  served  and 
returned  as  other  writs  of  like  character;  in  such  suit 
the  appellant  shall  be  plaintiff  and  the  obligors  de- 
fendants; and  upon  the  return  of  service,  the  judge 
shall  cause  a  jury  of  twelve  men  to  be  selected  and 
returned  ty  the  sheriff  and  clerk  as  provided  by  law, 
and  such  proceedings  and  trial  may  be  had  before  the 
jury  as  are  provided  in  chapter  four ;  (1)  and  upon  re- 
turn of  their  verdict  to  the  probate  j  udge,  he  shall  enter 
the  same  on  record,  with  the  former  proceedings,  and 
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certify  the  decision  to  the  county  auditor,  and  the 
decision  made  and  recorded  shall  he  final,  except  as 
hereinafter  provided.     [51  v.  388,  i  12.] 

$  4688  ct  seq. 

§  4629.  CoBt3  on  appeal.  In  all  cases  of  appeal  from 
the  final  decision  of  the  county  commissioners,  as 
provided  in  ^  4627,  the  appellant  shall  pay  all  costs 
that  may  accrue  in  consequence  of  said  appeal,  unless 
the  awaril  rendered  by  the  jury  in  the  probate  court 
shall  exceed  in  amount  the  award  rendered  by  the 
jury  appointed  by  the  county  commissioners,  [ol  v. 
388,  J  13.] 

§  4630.  When  costs  and  damages  paid  by  oonnty.  If, 
upon  the  reception  of  the  decision  obtained  in  the 
probate  court,  the  county  commissioners  shall  not 
deem  the  road  of  sufficient  importance  to  cause  the 
expenses  incurred  and  damages  assessed  in  the  pro- 
bate court  to  be  paid  by  the  county,  they  may  refuse 
to  establish  the  same,  unless  the  parties  interested  in 
the  location  of  the  road,  shall  pay  or  cause  to  be  paid, 
before  the  opening  of  the  road,  to  the  satisfaction  of 
the  county  commissioners,  in  case  the  road  is  estab- 
lished a  highway,  all  expenses  incurred  and  damages 
assessed ;  but  the  commissioners,  if  in  their  opinion 
a  part  only  of  the  road  will  be  of  public  utility,  may 
record  and  establish  such  useful  part,  and  reject  the 
residue,  in  case  it  be  capable  of  division.  [51  v.  388, 
i  14.] 

§  4632.  Pees  and  costs.  For  services  required  by 
J  J  4627, 462^,  the  officers  and  other  persons,  shall  eacn 
be  entitled  lo  the  same  fees  as  they  are  entitled  to  by 
law  for  like  services  in  other  cases ;  the  auditors  to  be 
paid  out  of  the  county  treasury,  and  the  judge  and 
others  entitled  to  fees,  to  be  taxed  in  the  bill  of  costs 
in  the  cause  in  court.    [51  v.  388,  §  16.] 


APPEALS  IN  ROAD  CASES. 


^4687.  When  order  to  open  road  may  be  exeonted. 
No  order  of  the  county  commissioners  for  the  estab- 
lishment of  a  county  road,  or  for  the  alteration  or 
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vacation,  in  whole  or  in  part,  of  a  state  or  countjr 
road,  or  changing  the  width  of  a  county  road,  shall 
be  executed  until  twenty  days  have  elapsed  after  the 
entry  of  such  order  in  the  record  of  the  commission- 
ers, and  no  order  shall  issue  to  open  any  township 
road  until  fifteen  days  after  the  same  has  been  es- 
tablished, at  which  time  the  clerk  of  the  township  may 
issue  such  order,  by  direction  of  the  trustees,  unless 
an  appeal  has  been  perfected.  [53  v.  119,  J  1;  74  v. 
167,  A  33.] 

J  4688.  Who  may  appeal  to  probate  court.  An  ap- 
peal from  the  final  order  of  the  county  commission- 
ers establishing  a  county  road,  or  altering  or  vacat- 
ing, in  whole  or  in  part,  a  state  or  county  road,  or 
changing  the  width  of  a  county  road,  may  be  taken 
to  the  probate  court  of  the  same  county  by  an^  per 
son  having  an  estate  in  fee,  for  life,  or  years,  in  any 
lands  or  tenements  situate  in  any  township  in  the 
county,  in  or  through  which  township  such  new, 
altered,  changed,  or  vacated  road  passes,  or  by  the 
husband  oi  any  married  woman,  or  guardian  of  any 
ward  having  such  an  estate.  [53  v.  119,  ?  2.] 

i  4689.  Appeal  bond.  To  perfect  such  appeal,  the 
appellant  shall  execute  with  sufficient  sureties,  or 
cause  to  be  executed  by  sufficient  sureties,  to  be  ap- 
proved by  the  county  auditor,  a  bond  or  undertak- 
ing, payable  to  the  state,  in  a  penal  sum  of  not  less 
than  one  hundred  nor  more  than  three  hundred  dol- 
lars, in  the  discretion  of  the  auditor,  conditioned  for 
the  payment  by  such  appellant  of  all  costs  that  may 
be  adjudged  against  him  in  the  probate  court,  or  in 
any  other  court,  to  which  the  proceeding  may  be 
removed  by  petition  in  error,  which  bond  shall  be 
filed  with  the  auditor  on  or  before  the  twentieth  day 
after  the  entry  of  the  order  appealed  from  in  the  rec- 
ord of  the  commissioners ;  but  minors,  idiots,  or  lun- 
atics, or  their  guardians  respectively,  may  appeal 
without  giving  bond,  by  causing  an  entry  to  that 
effect  to  be  made  within  the  period  aforesaid,  by  the 
county  auditor  in  the  record  of  the  commissioners. 

[53  V.  119,  ?  3.] 

The  appeal  is  perfected  when  the  bond  is  flled  and  to  the 
aoceptaneo  of  the  auditoi*,  24  O.  S.  60.    Api>€al  Iwra  order  to 
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establish  one  road  and  yacate  another  carries  both  proceed- 
ings, Id. 

2  4690.  Auditor  to  transmit  papen  to  ooort.  With- 
in ten  days  after  the  filing  of  an  appeal  bond,  or  the 
making  of  an  entry  for  an  appeal,  as  aforesaid,  the 
county  auditor  shall  transmit  to  the  probate  court 
the  original  papers  in  the  proceeding,  and  a  certified 
transenpt,  from  the  record  of  the  commissioners,  of 
all  proceedings  and  orders  had  or  made  by  or  before 
them  therein,  upon  the  receipt  of  which,  the  probate 
judge  shall  forthwith  docket  the  proceedings,  styling 
the  petitioners  plaintifis,  and  the  appellants  defend- 
ants, and  shall  set  a  day  for  the  hearing  thereof, 
which  shall  not  be  later  than  the  twentieth  day  after 

such  docketing  of  the  appeal.    [53  v.  119,  2  4.  J 

The  jurisdiction  of  the  probate  court  is  not  lost  hj  failure  of 
the  auditor  to  transmit  the  necessary  papers,  24  O.  S.  60. 

i  4691.  When  court  may  affirm  or  set  aside  proeeed- 
ings.  If,  upon  the  hearing  of  the  matter,  it  appear 
that  the  proceedings  previous  to  the  appeal  were,  in 
substance,  regular  and  legal,  and  if  no  exception  be 
taken  by  any  claimant  of  compensation  and  damages 
to  the  assessment  returned  to  and  apprpved  by  the 
county  commissioners,  the  probate  court  shall  affirm 
the  orders  of  the  commissioners,  and  enter  a  judg- 
ment against  the  appellants  for  all  costs  created  by 
the  appeal ;  but  if  the  previous  proceedings  are  found 
to  be  substantially  erroneous,  the  court  shall  set 
them  aside,  and  order  another  view  by  three  disin- 
terested freeholders  of  the  countv,  to  be  appointed 
by  the  court,  who  shall  perform  the  same  duties  that 
are  required  by  chapter  twol  of  viewers  appointed  by 
county  commissioners,  except  that  they  .shall  make 
their  return  to  the  probate  court.    [53  v.  119,   i  5,] 

$  4646,  R.  S. 

^  4692.  The  order  to  viewers.  The  order  to  the 
viewers  shall  specify  a  place  where,  and  a  day  upon 
which,  or  within  two  days,  Sunday  excepted,  there- 
after, they  shall  meet  to  commence  the  performance 
of  their  duties,  and  shall  require  them  to  make  their 
report  on  or  before  a  day  therein  specified,  which 
shall  not  be  later  than  the  twentieth  day  after  the 
entry  of  the  order  in  said  court ;  and  the  court  shall 
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also  appoint  a  surveyor  to  attend  the  viewers  and 
perform  the  duties  required  by  the  cbapU*r  aforesaid 
of  surveyors,  who  shafl  have  power  to  take  to  his 
assistance  two  chainmen  and  a  marker,  all  of  whom 
shall  be  disinterested,  and  he  shall  deliver  a  re|K>rt 
and  plat  of  his  survey  to  one  of  the  viewers,  in  time 
to  be  returned  with  their  report,  and  it  shall  be  so  re<i 
turned.    [53  v.  119,  ?  5.] 

§4698.    Wlien  the  eoart  most  eoailrm  prooesdiagt. 

If  the  proceedings  and  report  of  viewers  and  survey • 
or,  or  of  the  reviewers  hereinafter  mentioned,  l>e 
substantially  legal,  and  also  substantially  coincides 
with  the  order  of  the  commissioners  appealed  from, 
the  court  shall  confirm  such  proceedings  and  report, 
and  shall  render  a  judgment  against  the  appellants 
for  the  costs  created  by  the  appeal ;  or,  if  the  report 
of  the  viewers  be  favorable  to  the  petitioners,  but 
materially  varies  from  the  order  appealed  from,  the 
court  shall  nevertheless  confirm  the  same,  if  it  be 
within  the  scope  of  the  petition,  and  substantiallv 
legal ;  and  the  court  may,  in  such  case,  require  all 
the  costs  created  by  the  appeal  to  be  paid  by  the  ap- 
pellants, or  by  the  petitioners,  or  a  portion  of  them 
oy  the  one  partv,  and  the  residue  by  the  other,  as 
may  be  equitable,  and  shall  render  a  judgment  ac- 
cordingly.    [53  V.  119,26.] 

g  4694.  When  review  may  be  ordered.  If  the  report 
of  the  viewers,  appointed  by  the  court,  be  adverse  to 
establishing,  altering,  vacating,  or  changing  the 
width  of  the  road,  the  court  shall,  upon  the  motion 
of  the  petitioners,  or  any  twelve  of  them,  but  not 
otherwise,  order  a  review  by  five  disinterested  free- 
holders of  the  county,  to  be  appointed  by  the  court, 
to  whom  an  order  similar  to  that  hereinbefore  pre- 
scribed in  respect  to  viewers  shall  be  issued ;  and 
such  reviewers  shall  examine  the  proposed  new 
road,  alteration,  or  change,  or  road  or  part  thereof, 
proposed  to  be  vacated,  as  defined  or  referred  to  in 
the  order  appealed  from,  and  report  in  writing  to  the 
court  their  opinions  for  or  against  the  same,  with 
their  reasons ;  and  if  their  report  be  such  as  is  men- 
tioned in  the  first  clause  of  the  preceding  section,  the 
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court  shall  proceed  ns  directed  in  said  clause,  but  if 
it  be  adverse  to  such  new  road,  alteration,  change,  or 
vacation,  no  further  proceedings  shall  be  had  in  the 
premises,  except  to  render  a  judgment  against  the 
petitioners  for  all  costs  that  have  accrued  from  the 
commencement  of  the  proceedings  before  the  com- 
missioners.   [53  V.  119,  I  7.] 

§  4695.  When  other  viewers,  eto.,  may  be  appointed. 
AVhen  a  viewer,  reviewer,  or  surveyor,  appointed  by 
the  court,  is  unable  or  fails  to  attend  to  the  duty  re- 
quired of  him,  the  court  may  substitute  another  in 
his  stead.    [53  v.  119,  ?  8.] 

§  4696.  Oath  of  viewers,  eto.  Every  viewer,  re- 
viewer, surveyor,  chainman,  or  marker,  appointed  or 
selected  under  the  provisions  of  this  chapter,  shall, 
before  entering  upon  his  duties,  take  an  oath  faith- 
fully and  impartially  to  discharge  the  duties  of  his 
appointment,  which  oath  may  be  administered  by 
any  person  authorized  by  §  4648  to  administer  an  oath, 
or  by  any  other  competent  authority.  [53  v.  119, 
§9.] 

$  4648  authorizes  the  oath  to  be  administered  by  the  surveyor 
or  one  of  the  viewers  or  reviewers  who  has  been  previously 
sworn. 

J  4697.  Appeals  from  township  trustees — appeal  bond 
— when  filed.  An  appeal  to  the  probate  ^lourt,  from 
the  final  decision  of  the  trustees  of  the  township,  on 
any  petition  or  report  for  a  road,  shall  be  allowed, 
and  the  court  may  order  another  view  of  the  road, 
and  assessment  of  damages,  or  make  any  other  order 
which  may  be  just  and  reasonable  in  the  case,  if  the 
appellant  enter  into  bond  to  the  state,  for  the  use  of 
the  township,  in  the  sum  of  ona  hundred  dollars, 
with  sufficient  surety,  to  the  acceptance  of  the  town- 
ship treasurer,  within  fifteen  days  from  the  date  of 
the  decision  of  the  trustees,  conditioned  for  the  pay- 
ment of  all  costs  and  expenses  arising  from  such  ap- 
peal, if  the  road  be  established,  and  the  assessment 
of  compensation  and  damages  be  not  increased  by 
the  proceedings  had  in  the  probate  court;  which  ap- 
peal shall  be  entered  with  the  probate  iudge  within 
six  days  from  the  filing  of  the  bond  with  the  town- 
ship treasurer.    [74  v,  167,  J  33] 
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§  4698.  Deeinon  at  eoart  eertifltd  to  towuhip  elork. 
The  decision  obtained  in  the  probate  court,  an  pr^ 
vided  in  .the  foregoing  Fectiona,  shall  be  certiAcd  to 
the  township  clerk,  who  shall  notify  the  trustees 
thereof;  whereupon  the  trustees  shall*  dispose  of  the 
case  agreeably  to  the  order  of  the  probate  court,  and 
the  probate  judge  shall  be  allowed  to  tax  the  same 
fees  which  are  by  law  allowed  for  similar  services  in 
other  cases,     [fil  v.  30.3,  §  34.] 

g  4699.  Appeal  from  atseument  of  oomponaatloa  and 
damages.  Every  claimant  of  compensation  and  dam- 
ages on  account  of  the  establishment  or  alteration  of 
a  county  or  township  road,  or  alteration  of  a  state 
road,  or  change  in  width  of  a  county  roail,  may  ap- 
peal to  the  probate  court,  from  the  final  dcciHion  of 
the  coanty  commissioners  or  township  trustees,  con- 
firming the  assessment  of  compensation  and  damages 
made  by  the  viewers  in  his  l>ehalf,  or  the  refusafof 
the  viewers  to  award  damages  to  him,  which  appeal 
shall  be  perfected  and  docketed  in  the  mode  herein- 
before prescribed  in  ?  4690,  [except  thatj  the  appel- 
lant shall  be  the  plaintiff,  and  the  obligors  in  the 
bond  shall  be  the  defendants ;  and  several  claimants 
may  unite  in  a  joint  appeal,  although  their  claims 
may  be  distinct,  or  they  may  severally  appeal.  [68  v. 
Ill,  i  10] 

See  $  4689.  The  right  of  appeal,  by  which  a  trial 
to  a  constitntional  ;ury  is  secui-ed,  gives  validity  to  the 
action  of  the  viewers  in  tne  first  instance,  in  assessing  com  pen- 
satiou  and  damages,  22  O.  S.  275;  4  O.  S.  167;  5  O.  S.  140. 

i  4700.  Proceedings  thereon.  Jury,  how  drawn.  Upon 
such  appeal,  whether  joint  or  several,  the  probate 
court  shall  confine  itself  to  the  questions  of  compen- 
sation and  damages  presented  by  it,  and  shall  forth- 
with, after  the  docketing  thereof,  cause  a  jury  of 
twelve  men  to  be  selected  and  returned  by  the  sheriff 
and  clerk  of  the  county,  as  provided  by  law,  and, 
after  receiving  the  names  of  such  jurors,  issue  a 
venire  commanding  them  to  appear  in  court,  on  a  day 
and  hour  named  in  the  venire,  which  shall  not  be 
later  than  the  twentieth  day  from  its  date,  to  serve  as 
Jurors  upon  the  trial  of  such  claims.  [68  v.  Ill,  {  10] 
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J  4701.  Notice  to  appellants  and  obligors.  Berrioe. 
The  court  shall  also  issue  a  summons  or  notice  to  all 
the  appellants,  whether  joint  or  several,  and  to  the 
obligors  aforesaid,  to  attend  at  the  same  time  and 

Slace,  which  summons  or  notice  shall  be  served  by 
elivering  to  each  person  named  therein  a  copv  there- 
of, or  by  leaving  such  copy  at  his  usual  place  of  abode ; 
and  if  any  of  the  parties  are  non-residents  of  the 
county,  but  have  an  agent  or  attorney  therein^  service 
on  such  agent  or  attorney,  in  manner  aforesaid,  shall 
be  sufficient,  or  a  summons  or  notice  may  be  sent  to 
another  county  for  service  upon  any  party  residiiig 
or  being  therein ;  if  an  appellant  is  a  non-resident 
when  he  perfects  his  appeal,  he  shall  leave  with  the 
probate  judge  the  name  of  an  agent  or  attorney  in 
the  county,  upon  whom  service  may  be  made,  and  if 
he  fail  to  do  so,  no  service  upon  him  shall  be  neces- 
sary ;  and  service  upon  a  guardian  shall  be  sullicient 
service  upon  his  ward.    [68  v.  Ill,  ?  10.] 

§  4702.  Challenges.  Talesmen.  Oath  of  jnrors.  If 
any  of  the  jurors  fail  to  attend,  or  for  good  cause  be 
excused  from  serving,  or  be  set  aside  on  account  of  a 
challenge,  the  panel  shall  be  filled  with  talesmen  as 
in  other  cases;  each  party  shall  be  entitled  to  two 
peremptory  challenges,  and  may  make  anx  number 
of  challenges  for  cause;  and  in  respect  to  challenges, 
the  appellants  whose  claims  are  on  trial  shall  be  con  • 
sidered  as  one  party,  and  the  obligors  as  the  other; 
the  jury  shall  be  sworn  in  all  the  causes,  whether  the 
appeals  are  joint  or  several,  at  the  same  time,  unless 
for  good  cause  shown  the  court  otherwise  direct; 
and  the  oath  of  the  jury  shall  conform,  as  nearly  as 
may  be,  to  the  oath  prescribed  for  the  jury  in  pro- 
ceedings by  corporations  to  appropriate  property. 
[68  V.  Ill,  §  11.] 

$  6427. 

\  4703.  Conduct  of  the  trial.  On  motion  of  either 
party,  or  of  any  one  of  the  appellants,  the  jury  shall, 
under  the  care  of  an  officer  of  the  court,  and  with 
such  person  or  persons  as  the  court  may  appoint  to 
show  them  the  premises,  and  before  any  testimony 
shall  be  given,  except  the  plat  and  field  notes  of  th© 
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road  and  the  tiUe  papers  of  the  claimants^  if  pro- 
daced,  which  they  shail  take  with  them,  proceed  to 
examine  the  road  as  established  or  ordered,  and  the 
property  of  the  several  claimants  taken  therefor,  or 
alleged  to  be  injured  thereby,  and  after  making  snch 
examination,  shall  return  to  the  probate  court,  at  the 
time  the  court  shall  have  ai>pointed;  whereupon,  or 
upon  the  jury  beinjg  sworn,  if  no  view  is  moved  for. 
the  trial  of  the  claims,  in  the  order  the  court  shall 
direct,  or  any  number  or  all  of  them  at  the  same 
time,  if  the  parties  so  agree,  shall  be  proceeded  with 
in  the  same  manner  as  in  other  jurv  trials  in  the 
court;  but  any  claimant  may  elect  to  liave  his  claim 
tried  separately ;  and  the  jury  shall  render  a  separate 
verdict  upon  each  claim,  which  shall  be  entered  upon 
the  record  of  the  court,  and  a  new  trial  shall  not  be 
granted  except  for  misconduct  of  the  jury,  nor  shall 
an  appeal,  except  by  petition  in  error,  as  hereinafter 

frovided,  be  taken  to  any  other  court.    [68  v.  Ill, 

i  4704.  Trial  hj  jury  after  aasetsment.  When  an 
assessment  for  compensation  and  damages  has  been 
made,  or  refused,  b}r  viewers  of  a  county  or  town- 
ship road,  or  alteration  of  a  state,  county,  or  town- 
ship  road,  or  change  of  width  of  a  county  road,  ap- 
pointed by  the  probate  court,  any  claimant  may, 
before  the-  confirmation  of  the  report  of  the  viewers, 
file  exceptions  to  their  decision  upon  his  claim, 
whether  it  was  n  jected  altogether,  or  compensation 
and  damages  awarded  to  him ;  whereupon  such  pro- 
ceedings shall  be  had  for  a  trial  by  jury,  of  his 
claim,  and  of  any  others  thus  presented,  as  are  pro- 
vided in  the  preceding  section;  and  the  provisions  of 
said  section  shall,  in  all  refpects,  apply  to  the  same. 
[53  V.  119,  i  12.] 

§4705.  When  elaimant  to  pay  ooets.  If,  by  the 
final  decision  in  the  probate  court,  any  claimant  of 
compensation  and  damages  do  not  obtoin  a  greater 
sum  than  was  awarded  to  him  by  the  order  of  the 
commissioners  or  township  trustees  from  which  he 
appealed,  he  shall  pay  all  costs  created  by  his  ap- 
peal, BO*  far  as  the  court  can  ascertain  the  same,  and 


ii  4706-4713  -   appeals  in  road  cases.  120 

jadgment  shall  be  rendered  against  him  for  the 
same ;  and  in  cases  not  hereinbefore  specially  pro- 
vided for,  the  court  shall  give  such  judgment  in  re- 
spect to  costs  as  may  be  equitable.     [53  v.  119,  J  13.] 

§  4706.  Judgment  for  costs,  how  rendered.  All  such 
judgments  shall  be  rendered  in  favor  of  the  state, 
and  may  be  enforced  by  execution  issued  by  the 
probate  court,  of  its  own  motion,  or  at  the  instance 
of  any  person  entitled  to  any  part  thereof,  and  the 
money,  when  collected,  shall  be  paid  to  the  persons 
respectively  entitled  thereto.     [53  v.  119,  §  14. J 

^  4707.  jEtecord.  The  probate  judge  shall  make  a 
record  of  all  proceedings  had  in  the  probate  court 
under  the  provisions  of  this  chapter,  including  the 
reports  and  plats  of  viewers,  reviewers,  and  survey- 
ors, and  forthwith,  after  the  termination  of  the  pro- 
ceedings upon  an  appeal,  ti^ansmit  to  the  county 
auditor,  if  the  appeal  was  from  the  county  commis- 
sioners, or  to  the  township  clerk,  if  it  was  from 
township  trustees,  all  original  papers  received  from 
him,  and  also  a  transcript,  from  the  record  aforesaid, 
of  the  proceedings  upon  such  appeal.  [53  v.  119, 
215.] 

J  4708.  When  auditor  to  make  record  and  its  effect. 
If  it  appear  by  the  transcript  so  transmitted  to  the 
county  auditor  that  the  court  has  approved  the  es- 
tablishment, alteration,  vacation,  or  change  of  a 
road,  and  that  the  compensation  and  damages,  if 
assessed  in  or  under  the  orders  of  the  court,  do  not, 
in  the  aggregate,  exceed  the  amount  assessed,  ap- 
proved, and  ordered  to  be  paid  out  of  the  county 
treasury  before  the  appeal,  the  auditor  shall  forth- 
with record,  in  the  proper  book,  the  final  decision 
of  the  court  in  the  premises,  with  all  reports,  plats, 
field  notes,  or  other  matters  appearing  in  the  tran- 
script necessary  to  a  right  understanding  of  the  same, 
and  note  in  said  book  the  date  of  such  recording ; 
and  thenceforth  the  road  shall  be  established,  va- 
cated, altered,  or  changed,  as  the  case  may  be,  and 
he  shall  issue  the  necessary  orders  for  the  payment 
of  the  compensation  and  damages.     [53  v.  119,  §  16.] 

g  4713^    Decision  of  court  reyiewablo  on  error.    The 
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final  decision  of  the  probate  court,  made  under  the 
provisions  of  this  chapter,  may  be  reviewed,  upon  a 
petition  in  error,  by  the  court  of  common  pit* aa  of 
the  proper  county,  but  shall  not  be  reversed  for  any 
defect  in  form  if  found  to  be  substantially  correct ; 
and  upon  a  reversal,  a  court  of  common  pleas  may 
awara  a  writ  of  precedendo,  when  deemed  necessary. 
[53  V.  119,  §20.] 


TURNPIKES. 

i  4761.  Compeniation  to  land  owners.  When  the 
commissioners  and  owners  fail  to  agree  as  to  the 
amount  of  compensation  for  private  property  taken 
for  the  construction  of  turnpikes  or  when  the  owner 
is  unknown,  non-resident  or  incapable  of  contract- 
ing, this  section  provides  that  the  compensation 
shall  be  ascertained  by  proceedings  had  in  the  name 
of  the  county  commissioners  under  the  law  provid- 
ing for  the  appropriation  of  private  property  by  cor- 
porations,    lii  6414,  et  seq.] 

See  18  Bull  ^. 


ONE  MILE  ASSESSMENT  PIKE. 

If  the  road  commissioners  and  owner  can  not  a^^e  on  the 
price  of  the  material  which  the  former  are  authorized  to  pro- 
cure for  the  construction  and  repair  of  the  pike,  the  commis- 
sioners may  apply  to  the  judge  of  the  pi'ooate  couit  of  the 
county  to  appoint  appraisers  to  assess  the  value  of  such  mater- 
ial, $  4782. 

J  4783.  AsseBsment  of  damages  for  material  taken. 
On  the  filing  of  such  application  the  probate  judge 
shall  a|)point  three  disinterested  freenolders,  who, 
after  being  duly  sworn  to  impartially  assess  the  value 
of  the  material  or  any  part  thereof,  shall  enter  upon 
the  premises  of  the  owner  of  such  materials,  and 
assess  the  value  thereof,  and  the  damages  that  will 
accrue  to  the  owner  by  the  removal  thereof  through 
his  premises,  and  within  ten  days  after  appointment 
return  their  award  to  the  court;  thereupon  the  pro- 
bate judge  shall  require  the  commissioners  to  pay  for 
or  give  security  for  the  payment  of  all  material  to  be 
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taken,  and  damages  done  to  the  owner  of  the  prem- 

iseS)  and  in  ten  days  after  the  return  of  the  award, 

on  application  of  the  commissioners,  famish  them  a 

copy  of  the  same ;   and  they  may  thereupon  enter 

upon  the  lands,  either  inclosed  or  uninclosed,  and 

remove  such  stone,  gravel  or  other  material,  unless 

an  appeal  has  been  taken  as  provided  in  the  next 

section.     [72  v.  93,  ?  6.] 

Made  to  apply  to  county  commissioners.    [83  v.  167,  $  4900.] 

i  4784.    Appeal  from  assessment.    An  appeal  from 

the  decision  of  the  appraisers  maybe  taken  by  either 

party  to  the  court  of  common  pleas  within  twenty 

days  after  the  rendering  of  the  award,  upon  the 

appellant  entering  into  an  undertaking  to  the  adverse 

party,  in  a  sum  not  less  than  fifty  dollars,  and  in  all 

cases  not  less  than  double  the  amount  of  such  award. 

[72  V.  93,  ?  6.] 

This  proceeding  is  somewhat  analogous  to  proceedings  to 
appropriate  private  property  by  corporations,  and  if  the  pro- 
visions of  the  statute  in  relation  to  appeals  from  the  probate 
court  to  the  common  pleas  court  in  cases  of  appropriation  of 
property  be  complied  with  in  this  case,  no  exceptions  can  be 
taken  thereto,  Gumore's  Probate  Practice  p.  161,  see  $$  2255 
et  8eq» 


APPEAL  IN  TWO-MILE  ASSESSMENT  PIKE  CASES. 

2  4834.  Appeal  to  probate  court — prooeedings — 
guardian  may  act  for  ward.  All  applications  for  dam- 
ages shall  be  barred,  unless  they  be  presented  as  above 
required,  (1)  and  any  person  feeling  aggrieved  by 
the  assessment  made  may  demand  of  the  commis- 
sioners to  have  the  same  assessed  by  a  jury;  in 
which  case  the  claimant  may  appeal  to  the  probate 
court  of  the  county,  and  the  same  proceedings  shall 
there  be  had,  and  like  orders  and  judgments  ren- 
dered, as  are  provided  in  chapter  four ;  (2)  but  the 
guardian  of  any  minor,  idiot,  or  insane  person  may 
act  for  his  ward,  and  all  his  acts  shall  be  binding 
upon  the  ward.     [64  v.  80,  §  3.] 

1.  $  4838,  provides  that  "the  viewere  shall  not  be  required  to 
assess  damages  to  any  pei'son  except  minors,  idiots  or  lunatics, 
inconsequence  of  the  appropriation  of  any  private  property  for 
the  making  of  the  improvement,  unless  the  owner  thereof,  or 
his  agent  file  a  written  application  with  the  viewers  giving  a 
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description  of  the  premises  on  which  damages  are  claimed  br 
them." 

2.    Appeals  in  road  cases,  $$  4688  et  »eq.    See  42  O.  S.  61. 

I  4853.  CommiBBionen  may  reeeive  donatioBB  and  con- 
tract for  material.  The  commissioners  may  receive 
subscriptions  and  donations,  in  money,  or  real  or  per- 
sonal property,  which  shall  be  applied  to  the  con- 
struction or  improvement  of  the  road,  and  may  con- 
tract for  and  purchase  such  stone,  gravel,  or  other 
material  as  may  be  necessary  for  the  construction  and 
repair  of  the  road.     [74  v.  79,  ?  11  ] 

§  4854.  Appointment  of  appraisers  of  material.  If  the 
commissioners  and  owner  of  such  stone,  gravel,  or 
other  material  can  not  agree  on  a  price  deemed  fair 
and  reasonable,  the  commissioners  may  apply  to  the 
judge  of  the  probate  court  of  the  county,  or  if  such 
material  is  located  in  another  county  than  that  in 
which  the  road  is  located,  then  to  the  judge  of  the 
probate  court  of  the  county  in  which  such  material 
IS  located,  to  appoint  appraisers  to  assess  the  value  of 
the  material;  thereupon  an  order  shall  be  entered 
of  record  in  the  office  of  such  probate  court,  directing 
that  notice  in  writing  be  served  by  the  commission- 
ers, upon  the  person  whose  property  is  sought  to  be 
appropriated,  not  less  than  ten  days  before  the  further 
proceedings  herein  provided  for  shall  be  had;  and 
such  notice  shall  contain  a  brief  description  of  the 
property  sought  to  be  appropriated,  and  state  the  use 
to  whicn  it  is  to  be  put,  and  the  time  when  further 
proceedings  shall  bo  had.     [74  v.  79,  §  11.] 

§  4855.  Dnties  of  appraisers.  Assessment  of  damages. 
Upon  the  day  so  fixed,  the  probate  court  before  whom 
such  application  is  filed  shall  appoint  three  disinter- 
ested freeholders,  who,  after  being  duly  sworn  to  im- 
partially assess  the  value  of  the  material,  or  any  part 
of  the  same,  shall  enter  upon  the  premises  of  the 
owner  and  assess  the  value  thereof ;  and  they  shall 
also  assess  the  damages,  that  will  accrue  to  the  owner 
by  the  removal  of  the  material  through  his  premises, 
and  shall,  within  ten  days  after  their  appointment,  re- 
turn their  award  to  the  probate  court.    [74  v.  79,  §  11.] 

i  4856.    Affirmance  qf  the  award.    The  judge  of  the 
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probate  court  shall,  upon  the  return  of  the  awar(L 
furnish  the  commissioners,  on  application,  a  copy  oi 
the  same,  and  also  furnish  a  copy  to  the  owner  of  the 
material;  and  thereupon,  if  neither  party  signify  an 
intention  to  appeal  to  the  court  of  common  pleas,  the 
probate  court  shall  at  once  render  judgment  for  the 
amount  of  compensation  and  damages  awarded  by 
the  appraisers,  and  order  that,  upon  payment  of 
such  sums  and  costs,  the  commissioners  may  enter 
upon  the  lands,  either  inclosed  or  uninclosed,  and  re- 
move such  material  as  may  be  required  to  make  the 
road.    [74v.  79,  §11.] 

2  4857.  Appeal  to  common  pleas.  An  appeal  from 
the  decision  of  the  appraisers  to  the  court  of  common 
pleas  may  be  allowed,  if  taken  within  thirty  da^s 
after  the  rendering  of  the  award;  either  party  desir- 
ing to  appeal  shall  give  notice  at  the  time,  or  within 
three  days  thereafter,  of  his  intention  to  appeal  to  the 
court  of  common  pleas,  and  thereupon  the  probate 
court  shall  require  such  appellant  to  enter  into  a  bond 
in  a  sum  not  exceeding  the  value  of  the  property 
sought  to  be  appropriated,  conditioned  that  the  ap- 
pellant shall  perform  the  judgment  of  the  court  of 
common  pleas,  and  pay  all  costs  and  damages 
adjudged  or  ordered  by  such  court;  when  such  bond 
is  filed,  the  probate  court  shall  send  all  the  original 
papers  in  the  proceeding  with  a  certified  copv  oi  the 
journal  entries  made  in  the  cause,  to  the  clerk  of  the 
court  of  common  pleas;  and  in  that  court  a  jury  of 
twelve  men  shall  be  impaneled  according  to  law,  to 
try  and  determine  the  amount  of  compensation  and 
damages  that  shall  be  awarded,  and  such  proceedings 
shall  be  had  as  are  provided  by  law  to  appropriate 
private  property  for  public  use ;  but  such  appeal  shall 
not  prevent  the  immediate  entry  upon  the  premises 
by  the  commissioners,  for  the  purpose  of  taking  ma- 
terial.    [74  V.  79,  §  11.] 

§  4868.  When  road  is  in  more  than  one  oonntj. 
When  any  proposed  road  improvement  contem- 
plated by  this  chapter  is  in  more  than  one  county, 
application  shall  be  made  by  petition  to  the  com- 
missioners of  each  of* the  counties,  and  the  commis- 


131  ABAKDONMBXT  OF  BOADS.        H  4850  4014 

flioners  of  such  counties,  upon  the  petition  and  bond 
being  filed  in  their  respective  counties,  shall  meet  in 
joint  session,  at  such  time  and  place  as  the  auditor 
of  the  county  in  which  the  principal  petitioners  re- 
side shall  appoint,  in  a  notice  to  the  auditor  of  each 
of  the  counties  in  which  the  petition  has  been  filed : 
the  auditor  of  the  county  in  which  the  Joint  board 
meets  shall  be  the  clerk  of  the  board,  and  furnish  a 
certified  copy  of  all  proceedings  to  each  of  the  coun- 
ties interested ;  and  in  all  subsequent  sessions  the 
joint  board  shall  proceed  in  all  respects  according  to 
the  provisions  of  this  chapter.    [74  v.  56,  2  1-] 

J  4859.  Appeals  in  snoh  csist.  Applications  may 
be  made  by  the  joint  board,  to  the  probate  judge  of 
the  county  in  which  stone,  gravel,  or  other  material 
is  located,  to  appoint  appraisers  to  assess  the  value 
thereof,  and  damages,  and  like  proceedings  shall  be 
had  thereon  as  are  provided  in  other  cases ;  and  any 
person  feeling  aggrieved  by  any  decision  of  such  ap- 

E raisers  may  appeal  from  such  decision  to  the  pro- 
ate  court  of  such  county,  and  such  proceedings 
shall  then  be  had  as  are  provided  for  appeals  m 
I  4834,  and  such  orders  and  judgments  be  rendered 
as  are  there  provided  for,  and  the  necessities  of  the 
case  may  require.     [74  v.  56,  §  2.] 

Appeals  from  aasessment  o/damctffss  in  re/erenoa  to  tnater^ 
ial  taken  to  repair  improved  roads  are  subject  to  all  the  pro- 


visions of  the  statutes  relating  to  the  appropriation  of  mater- 
ial for  road  purposes;  but  notice  of  such  appeal  shall  Im  filed 
with  the  probate  judge  of  the  county  within  ten  davs  after  the 
delivery  of  the  certificate,  $  4900. 


ABANDONHENT    OF   CERTAIN    ROADS. 

J  4914«  What  roads  may  be  abandoned  and  whoa. 
Any  turnpike  or  plankroad  in  the  state  upon  which 
toll  has  been  or  may  be  authorized  to  be  taken, 
which  has  been  or  may  hereafter  be  out  of  repair  for 
the  period  of  six  months,  shall  be  deemed  and  held 
abandoned ;  and  upon  such  abandonment  being  de- 
clared, as  hereinafter  provided,  it  shall  be  unlawful 
for  any  company  or  person  owning  or  claiming  to 
own  fiftcb  xoad,  or  any  person  owning  or  claiming  to 
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own  the  right  to  take  tolls  thereon,  or  any  person  in 
behalf  of  such  company  or  person,  to  take,  demand, 
or  deceive  toll  for  the  use  of  such  road,  or  so  much 
thereof  as  may  be  so  declared  abandoned.    [75  v.  85, 

ji.] 

i  4915.  Petition  to  hav»  same  declared  abandoned. 
Any  twelve  or  more  freeholders  of  a  county  in  or 
through  which  any  toll  turnpike  or  plankroad,  or 
any  part  thereof,  has  been  or  may  hereafter  be  con- 
structed, may  present  to  the  probate  court  of  any 
county  in  which  such  road  or  part  thereof  is  situate, 
their  petition,  stating  that  such  road  or  part  thereof 
has  not  been  kept  in  repair  for  the  preceding  six 
months,  and  praying  that  the  same  may  be  declared 
abandoned  and  vacated  as  a  toll  road ;  to  which  peti- 
tion the  company  or  persons  owning  or  claiming  to  own 
such  road,  anc^all  persons  owning  or  claiming  to  own 
the  right  to  take  toll  thereon,  shall  be  made  defend- 
ants.   [75  V.  85,  i  2.] 

i  4916.  Notice  and  hearing  on  petition.  On  the  filing 
of  such  petition  the  court  shall  fix  a  time  for  the  hear- 
ing thereof,  not  less  than  thirty  days  nor  more  than 
forty  days  thereafter,  and  issue  a  notice  in  writing  to 
the  defendants,  stating  the  filing  of  such  petition, 
and  the  day  fixed  for  hearing  thereof,  and  requiring 
the  defendants  to  appear  and  answer,  which  notice 
shall  be  served  in  the  same  wavas  a  summons  in  civil 
cases ;  and  on  the  hearing  of  such  petition,  if  the 
court  find  that  the  road  or  part  thereof  has  been  out 
of  repair  as  aforesaid,  the  court  shall  declare  the 
same  abandoned  and  vacated  as  a  toll  road.  [75  v.  85, 
2  2.] 

J  4917.  Pnblioation  against  non-reiident.  If  any  one 
of  the  defendants  is  a  non-resident  of  the  state,  and 
this  fact  is  made  to  appear  by  affidavit  on  the  filing  of 
the  petition,  the  court  shall  order  notice  to  be  given 
by  the  petitioners  to  such  non-resident,  by  publica- 
tion for  three  consecutive  weeks,  in  some  newspaper 
printed  and  of  general  circulation  in  the  county, 
stating  the  time  when  such  petition  will  be  for  hear- 
ing, and  the  object  and  prayer  thereof,  which  publi- 
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cation  shall  be  deemed  snflBcient  service.    [75  t.  85, 


TITLE  II. 

CHAPTER  I. 

WILLS. 

i  5913.  Conitmotion.  In  this  title  the  term  "will'' 
shall  be  construed  to  include  codicils  as  well  as 
wills ;  every  word  importing  the  masculine  gender 
mav  extend  and  be  appliea  to  females  as  well  as 
males ;  every  word  importing  the  singular  number 
only  may  extend  to  and  be  applied  to  several  per- 
sons or  things  as  well  as  one ;  and  every  word  im- 
porting tlie  plural  number  onl^  may  extend  to  and 
be  applied  to  one  person  or  thing  as  well  as  several. 
[50  V.  297,  a  77,  78.] 

De/lnitions.  A  wiU  is  the  disposition  of  one's  property  to 
take  effect  after  death.    Redfleld  on  Wills,  4th  Kd.  6. 

A  devise  is  a  gift  of  real  pi-opeity  by  one's  last  will  and  tes- 
tament.   Schouler  on  Wills.  $  8. 

A  bequest  is  a  eift  by  will  of  personal  property.    Id. 

A  legacy  is  ''Hliat  gift  or  disiKwition  \^  hich  comes  to  a  ear- 
Tivor  through  one's  last  will,"  Schouler  on  Wills,  J 6.  Though 
the  term  is  more  commonly  applied  to  money  or  other  personal 
property  than  to  real  estate,  it  ^"acquires  a  popular  sense  which 
regards  rather  the  value  of  the  gift,  than  the  elements  real  or 
personal,  of  which  it  may  happen  to  be  composed."    Jd.  $  6. 

A  codicil  is  an  addition  to  or  qualification  of  one's  last  will 
and  testament.  Keitfield  on  Wills  287.  The  codicil  is  a  testator^s 
addition  annexed  to  and  to  he  taken  as  part  of  the  testa- 
ment, ''^being  for  its  explanation,  or  alteration,  or  to  make 
some  addition  to,  or  else  some  subtraction  from,  the  former  dis- 
positions of  the  testator,*'  2  Bl.  Com.  500;  Schouler  on  Wills  $7. 

A  residuary  legatee  is  one  to  whom  the  remainder  of  a  tes- 
tator's estate  is  given  after  the  payment  of  his  debts,  legacies, 
etc. 

A  vested  remainder  is  where  a  present  interest  passes  to  a 
cei-tain  and  definite  person  to  be  enjoyed  in/uturo,  and  there 
must  be  a  particular  estate  to  suppoit  it. 

A  contingent  remainder  is  where  the  estate  in  remainder  is 
limited  either  to  a  dubious  and  uncertain  person  or  upon  the 
happening  of  a  dubious  and  uncertain  eveut.  A  contingent 
i*emainder,  if  it  amount  to  a  freehold,  can  not  be  limited  on  an 
estate  for  years  nor  any  estate  less  than  a  freehold.  A  contin- 
gent remainder  may  bo  defeated  by  the  determination  or  d«« 
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stractloD  of  the  particalar  estate  before  the  contingency  hap- 
pens; hence,  trustees  ate  appointed  to  preserve  such  remaindei's. 
An  sxeciUory  devUs  is  such  a  disposition  of  real  property 
by  will,  that  no  estate  vests  thereby  at  the  death  of  the  devisor, 
but  only  on  a  future  contingency.  It  differs  f lom  a  remainder 
in  three  material  points,  (1)  it  needs  no  particular  estate  to 
support  it;  (2)  a  fee  simple  or  other  less  estate  may  be  limited 
bv  it  after  a  fee  simple;  (S)  a  remainder  may  be  limited,  of  a 
chattel  interest  after  a  particular  estate  for  life  in  the  same 
property. 

J  5914.  Who  may  make  a  will.  Any  person  of  full 
age  and  of  sound  mind  and  memory,  and  not  under 
any  restraint,  having  any  property,  personal  or  real, 
or  any  interest  therein,  may  give  and  bequeath  the 
same  to  any  person  by  last  will  and  testament  law- 
fully executed.    [72  v.  8,  §  1.] 

Infants  can  not  make  a  will.  The  day  of  birth  must  be  in- 
cluded in  computing  the  age  of  attaining  majority,  2  Kent; 
Com.  238;  Harr.  (Del.)  657;  Schoul.$  41;  con4ra  I  Redf.  20.  A  rat- 
ification at  majority  of  a  will  made  under  age  would  seem  to 
require  re -publication,  1  Bedf.  19;  Schoul.  $  41.  But  see  1 
Jarm.  33. 

Married  TTom^w.— Coverture  Is  no  disability  now,  g  3114;  (84 
▼.  132.)  Befoi*e  the  code  a  married  woman  could  make  a  will  of 
her  separate  property,  6  O.  65. 

Insane  persons  can  not  make  a  will  but  wills  of  insane  persons 
made  during  lucid  intervals  have  been  sustained,  27  Ga.  593:  1 
Monr.  263;  21  La.  An.  58;  21  Me.  461;  4  How.  (Miss)  459;  9  Pa. 
St.  151;  2  Green  Ch.  629;  1  Phillim.  90;  9  Ves.  611;  11  Ves.  11; 
1  Sw.  &  Tr.  239, 401;  4  Bradf.  226;  14  Pa.  St.  417.  The  burden  of 
proof  is  on  the  partv  alleging  a  lucid  interval,  13  Ves.  87  and 
cases  cited  supra.  Suicide  is  not  conclusive  evidence  of  insan- 
ity, 7  Pick  94;  2  Harr.  875,  see  85  La.  An.  160;  2  Curt.  415;  1 
Hagg  109. 

Delirium  and  drunkenness. — Persons  suffering  from  delirium 
or  drunkenness  can  not  make  a  will.  The  presumption  of  con- 
tinued incapacity  is  not  so  strong  in  cases  of  delirium  as  in 
those  of  insanity,  4  Met.  545;  58  Me.  453;  9  Or.  128. 

Intoxication  does  not  incapacitate  unless  it  disorders  the 
faculties  and  perverts  the  judgment,  27  X.  Y.  9;  2  Green  Ch. 
604;  38  Mich.  412;  57  Cal.  274;  22  Wend.  526,  see  2  Harr.  375,  883, 
884;  1  H.  &  M.  417;  1  Dallas  94;  2  Aiken  454;  2  Add.  206. 

idiots  and  imbeciles  are  devoid  of  testamentary  capacity, 
26  Wend.  255;  5  Redf.  93;  21  Vt.  168;  14  E.  L.  &  Eq.  681. 

Deaf^  dumb  and  blind,—  The  law  does  not  prohibit  deaf, 
dumb  or  blind  persons  from  making  a  will.  Defects  of  the  sen- 
ses do  not  incapacitate,  if  the  testator  posesses  sufficient  mind 
to  perform  a  valid  testamentarv  act,  1  Kedf.  56,  57,  see  2  Bradf. 
42;  265;  4  /d.  226;  4  Johns.  Ch.  441;  6  Ga.  824;  101  Pa.  St.  495;  1 
Green  Ch.  82. 

Monomaniacs  are  those  persons  who  are  insane  upon  some 
one  or  more  subjects  and  apparently  altogether  sane  upon 
others,  1  Redf.  on  Wills  63,  71.  Monomania  does  not  destroy 
teatamentary  capacity  unless  the  will  is  the  direct  ofliBprixig  of 
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monomania,  6  Ga.  824;  7  Gill  10;  3  Add.  70;  L.  R.  5  Q.  B.  M9; 
47  III.  192;  33  X.  Y.  619;  8  WattaTl;  7  B-Mon.  HW;  X7  Tonn.  IW; 
66P&.  St.  34-2;  1»)  Mans.  145;  2  Bradf.  419,  S.  (  .  SI  Barb.  107; 
47N.  H.  120;  45  Ala.  378;  53  Md.  370;  37  N.  Y.  Kq.  t2U  mo  .'4) 
Jlicb.  448;  3  WallJr.  120;  62  Mo.  »Jl);  49  Wis.  17!i;  2  Bull.  U7. 
Vhen  it  is,  it  will  be  refused  probate,  6  Kedf.  220,  3-JO;  5J  N.Y. 
G19;  24  Ga.  640;  136  Mass.  145. 

Eccentricities  of  character  are  not  MiflSciont  to  {nralidate  a 


39  Mi:J8.  10;  52  Wis.  &43;  8  Bedf.  8H4. 

Moral  depravity  does  not  incapacitate,  2  Ball  147. 

Senile  dementia  is  that  peculiar  decaj  of  the  mental  fac- 
ulties, which  occurs  in  extreme  old  aKtsaiid  in  many  ra»4'« 
much  earlier  whereby  the  i>er9on  is  reduced  to  Wfond  child- 
hood, and  becomes  sometimes  wholly  inconi^ietent  to  enter  into 
any  binding  contract  or  even  to  execute  swill,  i  Ketlf.  on  WilU 
03.  Senile  dementia  disqualifies  a  perscm  from  making  a  will, 
but  old  age  alone  does  not.  Schonler  on  Wills, $  i:'4;  2  Ilnirg. 
112;  6  Johns,  Ch.  148;  2Bradf.  800;  72  N.  Y.  260,  270;  2  Philfuu 
449  461. 

*'*There  is  no  presumption  pg^ainst  a  will,  liecan«*e  made  by  a 
man  of  advanced  age,  nor  can  iucapacitv  t)e  inTerrcd  from  nn 
enfeebled  condition  of  mind  or  Ixxly,"  72  K.  Y.  209,  270,  hcu  2  B. 
Men.  74,  79;  L.  R.  5  Q.  B.  M9,  566;  2  J.  J.  Mnrshall  340;  10  S.  ft 
K.  H4;  3  Denio  37;  82  N.  J.  Kq.  701;  101  Pa.  St.  495;  but  see  aUo 
38  N.  J.  Eq.  211;  7  Lans.  465;  23  Hun  139. 

Undue  tTi/luence.— "Whatever  delavs  free  agency  and  con- 
strains a  person  to  3o  against  his  will  and  wh:it  he  would  not 
do  if  left  to  himself  is  undue  influence  whether  the  control 
were  exercised  by  physical  force,  threats,  importunity  or  any 
other  species  of  mental  or  phvsical  coercion,"  pee  GO  Md.  286;  83 
N.  J.  Eq.  494;  83  Ala.  611;  ^  Ala.  131;  19  Ark.  ft5:J;  5  Har- 
ring4J9;  21  Ga.  652;  45  111.  486;  26  Md.  95;  15  N.  J.  Eq.  243;  99 
Mass.  84;  2:  Wend.  526:  63  N.  Y.  604;  77  7d.  894;  88  /rf.  857;  43 
Pa.  St.  46;  76  Pa.  St.  106.  But  influence  obtained  bv  honcht 
argument  or  persuasion  is  not,  34  N.  Y.  197;  74  111.  33;  41  Pa.  St. 
312;  32  N.  J.  Eq.  288;  99  Mass.  88;  112;  nor  b^  flattering  speeches, 
without  fraud, 4  Greenl.  220;  indelicate  or  improper  arguments, 
17  Barb.  236;  76  Pa.  St.  106,nor  by  awifeoverherhuflband  in  ab- 
sence  of  fraud,  32  N.  J.  Eq.  701;  88  Mich.  412;  22  Wend.  528;  61 
Mo.  295;  75  III.  260;  see  4  Me.  220;  90  111.  184;  1 1)uv.203.  Distinc- 
tion between  influence  of  wife  and  mistiness,  6  Am.  Prob.  Kep. 
note  p.  436.  What  constitutes  undue  influence,  Id.  note  p.  589, 
what  does  not,  p.  590.  Mere  existence  of  improper  influence 
not  evidence  of  exercise  of  undue  influence,  84  Mo.  293.  No 
presumption  of  undue  Influence  from  legacy  to  draughtsman, 
testator's  counsel,  91  N.  Y.  539,  see  3  Am.  Prob.  Rep.  note  p.  52. 
Joint  Wills. — Tenants  in  common  may  join  in  making  a 
will,  39  O.  S.  639.  It  has  been  held  that  two  can  not  make  a 
Joint  will,  14  O.  8.  157  (contra  1  Deane  &  Swab,  6;  1  Bradf.  478) 
unless  all  the  propeity  belongs  to  one,  2  C.  S.  C.  R.  440. 

^  5815.    Beqnest  or  deyise  to  charitable  purpoMi,  when 
YOid.    If  any  testator  die  leaving  issue  oi  his  body, 


Qran  adopted  child,living,  or  the  legal  representa- 
tives of  either,  and  the  will  oE  such  testator  give,  de- 
vise, or  bequeath  the  estate  of  such  testator,  or  any 
part  thereof,  to  any  henevolent,  religious,  education- 
al, or  charitable  purpose,  or  lo  this  state  or  to  any 
other  state  or  country,  or  to  any  county,  city,  vil- 
lage, or  other  corporation  or  association  in  this  or 
any  other  state  or  country,  or  to  any  person  in  trust 
for  any  ot  such  purposes,  or  municipalities,  corpor- 
ations, or  associations^  whether  such  trust  appears 
on  the  face  of  the  instrument  making  such  gift, 
devise,  or  bequest  or  not;  such  devise,  or  bequest, 
shall  be  invalid  unless  such  will  Bhall  have  been 
executed  according  to  law,  at  least  one  year  prior 
te  the  decease  of  such  testator.    [72  v.  3, 1 1.1 

Tbisaollsoonaiituiional,  S9  O.  S.  699.    The  devise  or  be- 
ea  O.  a.  590;  l  C.  C.  U.  920.    a  gut  to  a  chftdtable  uee  ebuulii 

rdnflivx  the  mrMt  Ubflral  nnnHtriiRtinn.  91   O.  4K3,   aod   will   Dot 

e  oltlect,  iKedf. 

lid,  lO.S.  ISO.  ancl  a  devise  tor  support  ol  uar 
.tader  U>  named  societies  (or  tuft  auppoit  of  religi 
n,  and  ul  aremaluder"tor  Che  advancement  of  tne  ctiria- 
1  religion,"  S4  O.  S.  625,  anil  a  devise  foe  the  preaching  ol 
gospel  Dnmiiig  tlie  places  where  it  was  to  be  preached, 
).  S.  29.  and  a  Leanest  to  aoliarttable  Institntion  to  be  ohos- 
br  a  trustee  or  executor,  11  Bull  192,  and  to  tits  "Home  Mia- 


Eorateil.  H  O.  203.  The  statute  of  charitable  uses  la  not  In  force 
ere.  1  O.  3.  IHO.  A  trust  does  not  ceaae  wlien  the  trustee  falls, 
/(I.8  0.  658iJO.  (pt  1|  SIT. 

Conuty  commission  era,  41 0.  S.  711;  J  ME.  S.;  18  O.  S.  SS3,  and 
town-'hip  triistees  ma;  take  by  devise,  30  O.  S.  163.  Devise  to 
iDWiiehip  means  township  aa  organized  at  testator's  death,  SG 

lUi'cf/idncoiH.— LeaaoT  for  charitable  roaBaca,  1S4   Haas. 
ng  maaaes  Tali''  — ""  "    *  "■-  "    " 
otep.  408.    101 
ests  tor  public 

not  defea 

iritj"  In  h 
— .  -jichasler, :..  .., „ 

'D.'"'.'PK,'''"'  Seminary  110,000,"  is  a  gift  of 
Bull  S«.   I>epoalt  ol  rooney  lo  bo  ei- 


mayor  in  trust  "to  be  expended  by  hii 
d  cbarity"  In  hia  diacretion  held  voli 
■     ~     ■      ■       N.  Y.,  Theological  Seni 
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e»ndcfl  for  rea<lingr  massos  for  i-epo«<»  of  soulfi  a  valid  tniht,  14 
all  3i4.  A  l)equf  St  of  money  for  e.Htublishment  of  home  for 
orphan  girl'^  to  be  educated  for  employment  m  Htorrtt,  seam- 
8trt»ises  or  dumeisticd,  etc.,  does  mit  wiirrunt  inoon)oratl(m  of 
home  whose  primarv  object  is  the  fitting  and  training  of  such 
orphan  girls  as  uui'ses,  15  Bull  397. 

2  6916.  How  wiU  made.  Every  last  will  and  testa- 
ment (except  nuncupative  wills  hereinalter  pro- 
vided for)  shall  be  in  writing,  and  signed  at  the  end 
thereof  by  the  party  making  the  same,  or  by  some 
other  person  in  his  presence  and  by  his  express  di- 
rection, and  shall  be  attested  and  subscribed  in  the 
presence  of  such  party,  by  two  or  more  competent 
witnesses,  who  saw  the  testator  subscribe,  or  h^ard 
him  acknowledge  the  same.    [50  v.  297,  8  2.] 

Form  of  Will.—l^  A.  B.  of  Cincinnati,  Hamilton  County, 
Ohio,  do  hereby  make  my  last  will  and  testament. 

I  appoint  my  son  C.  D,  sole  executor  of  this  will  and  direct 
that  he  shall  not  be  requireil  to  give  bond  iu  qualifying  as  such 
executor. 

I  give  and  beqneath  to  E.  T.,  G.  H.  and  I.  J.  the  sum  of  one 
thousand  dolhirs  each.  I  give  and  bequeath  to  my  servant  K. 
L.  the  sum  of  one  hundred  dollars.  All  the  residue  of  my  es- 
tate real  and  personal,  I  give,  devise  and  bequeath  to  my  chil- 
dren C.  D.,  M.  N.  and  O.  P.,  to  be  divideU  among  them  in  equal 
portions. 

In  testimony  whereof,  I  have  hereunto  pet  my  hand  this  first 
day  of  September  in  the  year  one  thousand  eight  hundred  and 
eighty  eight. 

A.  B. 

Signed,  published  and  declared  by  the  above  named  A.  B.  as 
and  for  his  last  will  and  testament  in  presence  of  us,  who  in 
his  presence,  and  in  the  presence  of  each  other,  and  at  his  I'e- 
qncst  have  hereto  subscribed  our  names  as  witnesses. 

Q.  R. 
S.T. 

Form  of  Codicil, — I,  A.  B.  make  this  codicil  to  my  last  will 
and  testament  which  was  dated  Sept.  1, 1888.  I  cancel  and  re- 
yoke  the  legacy  of  one  thousand  dollars  given  to  G.  H. 

I  give  to  my  son  C.  D.  executor  of  my  will  in  addition  to  the 
I>ortion  given  him  under  my  will  one  thousand  dollars. 

In  all  other  respects  I  confirm  my  will. 

"Witness  my  hand  this  first  day  of  October  in  the  year  one 
thousand  eignt  hundred  and  eighty  eight.       A.  B. 

Signed,  published  and  declared  by  the  above  named  A.  B.  as 
and  for  a  codicil  to  his  last  will  and  testament  in  presence  of  us 
who  in  his  presence  and  in  presence  of  each  other  and  at  his 
request  have  hereto  subscribed  our  names  as  witnesses. 

L.  B. 
G.  P. 

This  form  of  attestation  is  more  full  than  the  law  requires. 
Under  oui*  statute  the  witnesses  need  not  sign  in  each  others 
presence    See  infra. 
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In  writing.— U  a  poi'tion  or  a  whole  of  the  will  is  in  print, 
engraving  or  lithograph  it  is  a  sufficient  compliance  with  the 
statute,  9  Pick.  312;  4  Vt.  536;  2  M.  &  S.  2S6;  L.  K.  2  P.  &  D. 
367 ;  3  Id.  159. 

It  may  be  written  with  pencil  instead  of  ink,  1  Hagg.  Eccl. 
219;  2  Phillim  173;  18  Ves.  348;  84  Pa.  St.  510;  39  Md.  535,  but  a 
will  written  on  a  slate  was  not  admitted  to  probate,  11  Phila. 
541.  A  testator  may  write  his  will  in  any  language  he  may 
choose,  1  Phillim  53,  provided  he  understands  what  the  will 
contains.  Id.  21  Rep.  95;  but  he  need  not  understand  the  lan- 
guage in  which  it  is  written,  64  Wis.  487. 

No  precise  form  of  language  is  essential  to  the  validity  of  a 
will,  1  Redf.  on  Wills  174,  provided  the  testamentary  intent  is 
shown,  63  Me.  561;  14  Ga.  596:  2  Hagg.  248;  2  Ves.  Jr.  231;  1 
McCord  409.    An  entrv  in  a  book  held  not  a  will,  W.  406. 

Signing  bv  mark,  16  B.  Mon.  102;  3  Strobh.  297;  12  Cush.  382; 
5  John,  144:  though  testator  was  able  to  write  at  the  time,  8  R. 
I.  252;  28  Md.  115;  11  Allen  49;  61  Pa.  St.  196;  8  Ad.  &  El.  94; 
19  Mo.  609,  is  sufficient.  So  also  Is  signing  by  initials,  15  Jur. 
1042.  ^*>And  if  a  testator  in  making  hismai^L  is  assisted  by  some 
other  person  and  acquiesces  and  adopts  it,  it  is  just  the  same  as  if 
he  had  made  it  without  any  assistance,"  12  Simons  28.  "  The 
hand  of  the  testator  may  be  guided  bv  another,  whenever  he  is 
physically  unable  to  subscribe  the  will  without  such  assistance, 
and  it  is  not  necessary  to  pi*ove  any  express  request  for  such 
assistance  on  his  part,"  1  Redf.  on  Wills  205;  12  Simons  28;  29 
Pa.  St.  232;  44  Barb.  494;  see  4  Wash.  (U.  S.  Cir.)  262. 

Signing  a  fictitious  or  assumed  name  has  been  held  sufficient, 

2  Rob.  339,  and  signing  by  stamp  where  testator  was  paralyzed, 

3  W.  &  Tr.  93.    A  seal  is  not  required,  W.  53. 

Signed  at  the  end. — Where  testator  made  and  signed  his  will, 
but  without  having  it  witnessed,  and  subsequently  added  an- 
other provision  in  i-egard  to  the  ultimate  disposition  of  the 
property  named  before,  and  then  had  it  witnessed,  but  without 
signing  tlie  same  again,  it  was  held  that  the  whole  was  inoper- 
ative as  not  being  signed  "at  the  end  thereof  "  in  conformity 
with  the  statute,  17  O.  S.  134,  See  generally  6  Pa.  St.  408;  1  Duv. 
126;  91  N.  Y.  261;  516;  13  Barb.  17;  5  Whart.  386;  2  Green.  Ch. 
625;  107  Pa.  St.  381 ;  79  Ky.  607;  3  Am.  Prob.  Rep.  note  p.  142;  94 
N;Y.Y.585.  Where  the  testator  signs  the  will  on  several 
sheets  or  in  different  places,  the  last  signature  if  at  the  end  of 
the  will  IS  held  the  efficient  one,  Schouler  on  Wills  $  314;  68  Pa. 
St.  238. 

Signed  by  some  other  p'^rson  in  textator^s  presence. — This 
may  be  done  by  one  of  the  witnesses,  11  Bull  69  (13  Sup.  50); 
36  Ala.  496;  81  Ind.  1;  27  Barb.  556.  The  mere  fact  that  testa- 
tor's name  is  written  or  his  mark  made  by  another  person,  af- 
fords no  presumptive  evidence  that  it  was  done  at  his  request 
and  in  his  presence,  11  Pa.  St.  4S9.  "A  subscription  A,  B.  for 
C.  D.  at  his  request"  is  held  a  sufficient  form,  17  Ark.  292;  30 
Pa.  St.  218. 

Attestation  and  subscription  by  i/'i7nesac«.— Subscription  of 
witnessesmay  be  by  mark,  59Ga.'472;  58  N.  H.  7;  7  Humph. 
92;  8  Ves.  185;  2  Rob.  116;  3  Curt.  756,  or  by  initials,  2  Rob.  110, 
contra  1  Hill  Ch.  265.  Sealing  is  not  sufficient,  3  Curt.  117. 
Witness's  hand  may  be  guided  by  another,  3  Bradf.  227,  and  it 
has  been  held  that  witness's  name  may  be  written  by  another 
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at  his  request,  6  Gratt.  57;  16  B.  Mon.  102;  s-e  58  X.  H.  7, 
though  our  statute  is  not,  as  in  case  of  testator's  subscription, 
express  upon  this  snbject.  In  any  case  the  bubscription  must 
bt*  made  animo  atfestandU  L.  H.  I  I'.  &  1).  269,  27f ;  29  L.  J. 
Prob.  lU;  1  Rob.  712.  The  pi-esumption  is  that  testator  and 
witnesses  signed  the  will  in  the  presence  of  each  other,  29  O.  S. 
379,  but  it  is  not  essential  that  witnesses  should  see  the  testa- 
tor sign  if  he  acknowledged  his  signature,  7  O.  (pt.  2)  89,  nor 
that  the  witnesses  should  attest  the  will  at.  the  same  time  or  in 
the  presence  of  each  other.  B  O.  S.  307,  nor  that  the  iicknowl- 
edgementof  subscription  be  mjuie  in  woi** Is,  7t/.;  33  O.  S.  698, 
nor  that  the  testator  acknowledge  t<»  each  or  both  the  attest- 
ing witnesses  that  the  signing  was  done  in  ]iurBuance  of  his 
)>revious  expfess  authority  and  in  his  presence  by  the  person 
signing  for  him.  Id.  Attestation  made  in  the  same  room  with 
testator,  b3  Ga.  289;  1  Leiuh  G;  31  N.  J.  Eq.  242  252;  if  he  is  en- 
abled to  perceive  the  act,  26  Ga.  294;  1  Leigh  6;  12  B.  Mon. 
619;  19  Mich.  482;  42  Wis.  482;  or  in  an  adjoining  room,  48  Jnd. 
602;  11  Ii-ed.  a32;  74  111.  109;  10  Gratt.  106;  44  Wis.  392,  is  suffi- 
cient, but  not  if  made  in  an  adjoining  room  out  of  testator's 
sight  though  the  door  between  stands  partly  open,Schonl. 
$  342;  2  Cush.  433;  31  N.  J.  Eq.  242;  33  Ga.  289;  but  see  10  Bull 
237. 

When  testator  is  blind  the  attestation  should  l)e  made 
where  he  may  perceive  the  act  by  his  other  senses,  8  Curt.  63; 
135  Mass.  238;  3  Strobh.  297.  Will  estnblished  against  positive 
evidence  of  attesting  witnesses  to  fact  of  execution,  95  N.  Y. 
329.  Necessity  of  acknowledgement  of  signature  and  will,  3 
Am.  Prob.  Kep.  note  p.  247.  Failure  of  recollection  of  subscrib- 
ing witnesses  can  not  defeat  probate  of  will,  91  N.  Y.  255. 

The 'witneases  must  he  competent.— One  having  an  immed- 

*iate  beneficial  interest  in  a  will  is  disqualitied  at  common  law, 

10  All 'n  155;  46  N.  H.  125;  23   Pick.  10.    As  to  the  effect  of  a 

witness  being  a  devisee  or  legatee,  see  g  5925.    Amanuensis  of 

testfitor  in  drawing  will,  not  disqualitied  »8 witness,  12  Bull  189. 

What  instruments  held  to  be  a  wiU, — Infonnal.  50  Cal.  595; 
21  La.  Ann,  280.  Instrument  in  form  of  deed,  2  Swan.  654; 
2  Ves.  Jr.  231;  51  Pa.  St.  126; 68  Mo.  584;  11  t^ull  131,  held  to  be  a 
deed  ami  not  a  will,  2  Head.  561;  24  Ala  122.  Assignment  held 
to  be  a  will,  88  Pa.  St.  Ill ;  62  Ga.  627:  Memorandum,  9  Gill.  44; 
31  Ala.  59.  Note,  indorsement  on,  4  Ves.  Jr.  555;  4  N.  H.  434; 
see  3  B.  &  A.  2a3;  19  Conn.  7.  Checks  held  codicils,  3  Phillim 
317.  Distinction  between  deed  and  will.  111  111.  563.  Instru- 
ment in  nature  of  contract,  86  Ind.  289.  W^ritten  promise  to 
pay  sum  of  money  after  the  death  of  the  maker  placed  m 
nands  of  second  person  with  injunctions  to  deliver  it  after  h-s 
decease  not  a  will,  8  O.  S.  2:^9.  Deed,  w^hat  constitutes  a  de- 
livery m  escrow  so  as  to  pass  title  87  O.  S.  132,  what  does  not, 
42 O.  S.  47;  will  in  form  of  letter,  61  Md.  206.  Agreement  be- 
tween two  saving  bank  depositors  that  the  survivor  shall  have 
the  others  deposit  each  retaining  absolute  title  and  control  of 
his  deposit,  not  valid  as  a  will,  12  Bull  290. 

i  6917.  May  be  deposited  with  probate  judge  —  Kotioe 
of  probate.  Any  will  in  writing  may  be  deposited,  by 
the  person  making  the  same,  or  by  some  person  lor 
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him,  in  the  office  of  the  judge  of  the  probate  court  in 
the  county  in  which  such  testator  lives,  to  be  safely 
kept  until  delivered  or  disposed  of  as  hereinafter  pro- 
vided ;  and  the  probate  judge  on  being  paid  the  fee  of 
one  dollar  therefor,  shall  receive  and  keep  such  will, 
and  give  a  certificate  of  deposit  therefor;  and  no  will 
shall  be  admitted  to  probate  without  notice  to  the 
widow  or  husband  and  next  of  kin  of  the  testator,  if 
any,  resident  in  the  state,  in  such  manner  and  for 
such  time  as  the  probate  court  shall  direct  or 
approve.     [75  v.  839,  ^5;  76  v.  112,  §  1  ] 

State  op  Ohio, County,  ss,:) 

Probate  Court Count y.i 

Formof  Xotice. — ToA.  B.  of county.    We  command 

you  that  vou  notify \o  days*  notice  required  in  iJamilton 

counl/y]  that  a  paper  purporting  to  b&  the  lust  will  and  testa- 
ment of  C.  D.,  late  of  said  county  deceased,  has  been  filed  in 
the  office  of  the  probate  court  of  said  county;  and  that  the 
same  will  be  offered  for  probate  and  record  before  the  judge  of 

the  probate  court  at  the  court  house  in in  said  county, 

on  the day  of A.  D.  188— at— o'clock— M. 

In  witness  whereof,  I judge  of  the  said  court,  have 

hereunto  set  my  hand  and  affixed  the  seal  of  the  said  court,  at 

this day  of A.  D.  188—. 

Pi*obate  Judge. 

By Deputy  Clerk. 

State  of  Ohio, —county.    Personally  appeared  before 

me,  the  undersiigne  i,  judge  of  the  probate  court,  in  and  for  the 

county  of A.  B.  who  upon  oath  deposes  and  says  that  on 

the- — ^ay  of 188 — he  set'ved  the  persons  named  herein 

personally  with  a  true  copy  of  the  within  notice. 

A.  B. 

Sworn  to  and  subscribed  before  mr»,  this day  of A. 

D.  188-. 


Probate  Judge. 

By Deputy  Clerk. 

Form  of  waiver  of  «o/tcc.— Probate  Court,  county, 

Ohio. 

Probate  of  the  last  will  and  testament  of late  of 

county,  deceiised. 

Ciiiciiinati,  O. 188—. 

We,  the  undersigned,  next  of  kin  [or  widow  and  next  of 
kin]  of  said  decedent  residents  of  Ohio,  hereby  waive  notice, 
and  consent  to  tlie  probate  of  said  will  of deceased. 


-residence. 


Witnesses. 


§  5918.    How  snoh  will  enolosed,  etc.     Every  will  in- 
tended to  be  deposited  as  aforesaid,  shall  be  inclosed 
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in  a  sealed  wrapper,  which  shall  have  indorsed  there- 
on the  name  of  the  testator,  and  the  said  probate 
judge  shall  indorse  thereon  the  day  when,  and  the 
person  by  whom  it  was  delivered ;  and  the  wrapper 
may  also  have  indorsed  the  name  of  any  person  to 
whom  it  is  to  be  delivered  after  the  death  of  the  tes- 
tator; and  it  shall  not  be  opened  or  read  until  deliv- 
ered  to  a  person  entitled  to  receive  the  same,  or 
otherwise  disposed  of  as  hereinafter  provided.  [oO  v. 
297,  i  4.] 

I  6919.  To  whom  it  may  be  delivered.  Such  will 
shall,  during  the  lifetime  of  the  testator,  be  <lelivered 
only  to  himself,  or  to  some  person  authorized  by  him, 
by  an  order  in  writing,  duly  proved  by  the  oath  of  a 
subscribing  witness ;  and  after  his  death  it  Khali  be 
delivered  to  the  person  named  in  the  in<l()rHenH'nt  on 
the  wrapper  of  the  will,  if  there  bo  any  porson  ho 
named,  who  shall  demand  it.    [50  v.  297,  §5.] 

g  6920.  When  to  be  opened.  If  no  person  shall  de- 
mand the  will  in  pursuance  of  such  appointment,  it 
shall  be  publicly  opened  in  the  probate  court,  within 
two  months  after  notice  of  the  death  of  the  testator, 
and  shall  be  retained  in  the  office  of  the  probate 

i'udge,  until  offered  for  prcjbate ;  or  if  the  jurisdiction 
belongs  to  any  other  court,  it  shall  be  delivered  to  the 
executor  or  other  person  entitled  to  the  custody  of  it, 
to  be  presented  for  probate  in  such  other  court;  and 
if  the  jurisdiction  of  such  will  belongs  to  the  probate 
jud^e  opening  the  same,  he  shall  immediately  give 
notice  to  the  executor  or  executors,  if  any  are  named 
in  such  will,  and  if  none  are  named  therein,  then  to 
other  persons  immediately  interested,  of  the  exist- 
ence or  such  will. '  1^0  v.  297,  §  6.] 

g  6921.  Who  may  enforce  the  production  of  a  will  and 
how.  If  any  real  or  personal  estate  shall  be  devised, 
or  bequeathed,  by  any  last  will,  the  executor  of  such 
will,  or  any  person  interested  tnerein,  may  cause  the 
same  to  be  brought  before  the  probate  court  of  the 
county  in  which  such  estate  may  be,  and  the  court 
may,  by  citation,  attachment,  or  warrant,  or  if  cir- 
cumst.ances  require  it,  by  warrant  or  attachment  in 
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the  first  instance,  compel  the  person  having  the  cus- 
tody or  control  of  such  will  to  produce  it  before  the 
court  for  the  purpose  of  being  proved.    [50  v.  297,  §  7.] 

1  C.  C.  R.  95,  97. 

J  5922.  Into  what  oonnties  snoh  process  maj  issue. 
The  process  mentioned  in  the  preceding  section  may 
be  issued  into  any  county  in  the  state,  and  shall  be 
served  and  returned  by  the  sheriflf,  or  other  officer 
to  whom  it  may  be  delivered.    [50  v.  297,  §  8.] 

J  5923.  Liability  of  ofBloer  serving  same.  The  officer 
to  whom  such  process  may  be  delivered  shall  be  liable 
for  neglect  in  the  service  or  return  of  such  process,  in 
like  manner  as  sheriffs  are,  or  may  be  by  law,  liable 
for  neglect  in  not  serving  or  returning  a  capias  issued 
upon  an  indictment.     [50  v.  297,  i  9.] 

J  5924.  Punishment  and  liability  of  person  refusing 
to  produce  will.  If  the  person  having  the  custody  or 
control  of  a  will,  shall,  without  any  reasonable  cause, 
neglect  or  refuse  to  produce  the  same  for  probate,  after 
being  duly  cited  for  that  purpose,  he  may  be  commit- 
ted to  the  jail  of  the  county,  there  to  be  kept  in  close 
custody  until  he  shall  prpauce  the  will,  and  he  shall 
be  further  liable  to  the  action  of  any  party  aggrieved, 
for  the  damages  which  may  be  sustained  by  such  neg- 
lect or  refusal.     [50  v.  297,  §  10.] 

§  5925.  Effect  of  a  person  being  a  devisee  or  logatee. 
If  a  devise  or  bequest  is  given  to  a  person  who  is  a 
witness  to  the  will,  and  the  will  can  not  otherwise  be 
proved  than  by  the  testimony  of  such  witness,  the 
devise  or  bequest  shall  be  void,  and  the  witness  shall 
be  competent  to  give  testimony  of  the  execution  of 
the  will,  in  like  manner  as  if  such  devise  or  bequest 
had  not  been  made;  and,  if  such  witness  would  have 
been  entitled  to  any  share  of  the  testator's  estate,  itt 
case  the  will  was  not  established,  so  much  of  such 
share  as  shall  not  exceed  the  bequest  or  devise  to  him 
shall  be  sayed  to  him ;  and  the  devisees  and  legatees 
shall  contribute  for  that  purpose  in  the  mode  herein- 
after directed  for  absent  or  after-born  child.  [50  v. 
297;  i  ll.J 
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I  6926.  Examination  of  witneiiet  to  will.  The  said 
court  shall  cause  the  witnesses  to  such  will,  and  such 
other  witnesses  as  any  person  interested  in  having 
the  same  admitted  to  probate,  may  desire,  to  come 
before  such  court;  and  said  witnesses  shall  be  exam- 
ined in  open  court,  and  their  testimony  reduced  to 
writing,  and  filed.    [50  v.  297,  i  12  ] 

Form  of  examination. — ^Probate  court,— ——county,  Ohio. 

Probate  of  the  last  will  of  A.  B.  deceased,  late  of 

county,  Ohio,  presented  on  the— day  of A.  D.  18 

Personally  appeared  in  open  court  C.  D.  and  E.  F.  the  sub- 
scribing witnesses  of  the  last  will  and  testament  of  A.  B.  de- 
ceased, and  being  duly  swoi*n  according  to  law,  to  speak  the 
truth,  the  whole  truth  and  nothing  but  the  truth.  In  relation  tp 
the  execntion  of  said  will,  depose  and  say:  that  they  saw 
said  A.  B.  deceased  subscribe  said  will  at  the  end  thereof, 
that  at  the  time  of  signing  snid  will  deceased  was  of 
legal  age  and  of  sonnd  and  disposing  mind  and  mem- 
ory, nncl  under  no  undue  or  unlawful  restraint  whatsoever; 
and  that  they  subscribed  their  names  as  witnesses  in  the  pres- 
ence of  deceased. 

{Signed.) 

Subscribed  and  sworn  to  in  open  court  this day  of 

A.  D.  188 

^Probate  Judge,  etc. 

JTotes. — In  the  proceedings  authorized  for  admitting  a  will 
to  probate,  persons  interested  in  resisting  its  probate  ai'e  not 
allowed  to  intro4lnce  evidence  to  contest  its  validitv,  4  O.  S. 
883.  Nor  is  it  required  that  those  interested  adversely  should 
be  summoned,  as  no  issue  is  made  for  a  contest  between  adverse 

Earties,  Id,    Witnesses  should  all  be  called  but  eiTor  will  not 
e  for  the  omission  to  call  all  the  witnesses,  29  O.  S.  '220. 

§  5927.  How  will  proved,  if  witnesses  unknown  or 
inoompetent,  etc.  If  it  shall  appear  to  the  court,  when 
the  will  is  offered  for  probate,  that  any  witness  thereto 
is  gone  to  parts  unknown ;  or  if  the  witnesses  to  a 
will  were  competent  at  the  time  of  attesting  its  exe- 
cution, and  afterward  became  incompetent,  or  the 
testimony  of  any  witness  can  not  for  any  reason  be 
obtained  within  a  reasonable  time,  the  will  may  be 
admitted  to  probate,  and  allowed  upon  such  proof  as 
would  be  satisfactory,  and  in  like  manner  as  if  such 
absent  or  incompetent»witness  were  dead.    [50  v.  297, 

(  5928.  When  court  may  issue  oommission  to  take 
their  testimony.  The  court  may  issue  a  commission, 
with  the  will  annexed,  directed  to  any  suitable  per- 
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son  or  persons  to  take  the  deposition  of  any  witness 
to  a  will  who  resides  out  of  the  jurisdiction  of  the 
court,  or  who  resides  within  it  and  is  infirm  and  un- 
able to  attend  court ;  and  every  deposition  so  taken, 
certified,  and  returned  by  any  one  or  more  of  the 
persons  named  in  such  commission,  shall  be  valid  aa 
if  taken  in  open  court.     [50  v.  297,  J  14.] 

i  5929.    Admission  of  will  to  probate.    If  it  shall  ap^ 

pear  that  such  will  was  duly  attested  and  executed, 

and  that  the  testator,  at  the  time  of  executing  the 

same,  was  of  full  age  and  of  sound  mind  and  memory, 

and  not  under  any  restraint,  the  court  shall  admit 

the  will  to  probate.     [50  v.  297,  ?  15.] 

A  will  can  not  be  received  as  evidence  nor  can  title  be  set  up 
under  it  until  probated,  8  O.  5;  14  O.  S.  328.  The  order  of  the 
court  of  probate  which  recites  that  the  will  was  presented  for 
probate  and  that  the  subscribing  witnesses  wei-e  sworn  and  ex- 
amined in  open  court  and  their  testimony  reduced  to  writing 
and  filed  by  the  order  of  the  court,  and  that  therenpon  the 
court  oi'dered  the  will  to  be  filed  and  admitted  to  recora  is  suf- 
ficient evidence  that  the  will  was  proved  according  to  law  and 
ordered  to  be  recorded,  8  O.  S.  384,  for  the  solemn  adjudication 
of  any  court  having  jurisdiction  of  the  subject  matter  is  not 
void,  but  is  valid  until  reversed,  11  O.  257.  The  domicile  is  the 
place  of  probate  and  not  the  place  of  death,  23  O.  S.  491,  but 
the  place  of  probate  need  not  be  at  the  county  seat,  11  O.  257; 
it  may  be  in  any  county  where  property  is  left,  16  O.  S.  488,  but 
letters  testamentary  can  only  issue  from  the  probate  court  of 
the  county  in  which  testator  resided  at  the  time  of  his  death.  Id, 

?  6930.  Filing  and  recording.  Every  will,  when  ad- 
mitted to  probate,  shall  be  filed  at  the  office  of  the 
probate  judge,  and  recorded,  together  with  the  testi- 
mony, by  said  judge  or  his  clerk,  in  a  book  which 
shall  be  kept  by  him  for  that  purpose.    [50  v.  297,  §  16.] 

J  5931.  Certified  copy  of  will,  etc.,  evidence.  A  copy 
of  such  recorded  will,  with  a  copy  of  the  order  of 
probate  annexed  thereto,  certified  by  the  said  judge 
of  probate  under  seal  of  his  court,  shall  be  as  effect- 
ual in  all  cases  as  the  original  would  be,  if  produced 
and  established  by  proof.     [50  v.  297.  ?  17.] 

25  o.  S.  200. 

^  §  5932.  Beoorded  in  each  connty  where  real  estate  is 
situate.  If  real  estate  devised  by  will  is  situate  in 
any  other  county  than  that  in  which  the  will  is 
proved,  an  authenticated  copy  of  the  will  and  order 
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of  pTobate  shall  be  admitted  to  record  in  the  office  of 
the  probate  judge  of  each  county  in  which  such  real 
estate  may  be  situate,  upon  the  order  of  such  probate 
judge,  and  shall  have  tne  same  validity  therein  as  if 
probate  had  been  had  in  such  county.  [50  v.  21>7, 
U8.] 

i  5933.  Uncontested  probata  after  two  years  binding. 
If  no  person  interested  shall,  within  two  yeani  aftvr 
probate  had,  appear  and  contest  the  validity  of  the 
will,  the  probate  shall  be  forever  binding:  saving, 
however,  to  infants  and  persons  absent  from  the 
state,  or  of  insane  mind,  or  in  captivity,  the  like 
period,  after  the  respective  disabilities  are  removed. 
[85  V.  9y;50v.  297,  H9] 

See  $  6866.  Code  of  Civil  Procednre.  A  will  wt  afii<le  at  tho 
instance  of  any  person  included  within  thef>aviiig  cl.iUKof  the 
statute  is  wholly  annulled  and  the  entire  estate  will  be  dia* 
ti'ibutecl  accordiug  to  law,  10  O.  372. 

g  5934.  Appeal  from  roftisal  to  admit  will  to  probate. 
In  case  of  the  refusal  to  admit  a  will  to  probate,  any 
person  aggrieved  thereby  may  appeal  from  such  de- 
cision to  the  next  term  of  the  court  of  common  pleas, 
by  filing  notice  of  his  intention  to  appeal  within  ten 
days.     [51  v.  167,  2  22.] 

Formerly  appeal  did  not  lie,  6  0. 148.  and  doos  not  lie  from 
ref  ii^al  to  admit  authenticated  copy  of  foreign  will,  2  C.  C.  R. 
887. 

I  5935.  How  appeal  perfisoted  and  prooeedings  in 
common  pleas.  The  person  appealing  shall  procure 
and  file  in  the  court  of  common  pleas  a  certified  copy 
of  the  order  of  said  probate  court,  rejecting  the  will, 
together  with  the  will,  and  thereupon  said  appeal 
shall  be  deemed  perfected;  and  the  court  of  common 
pleas,  on  the  hearing,  shall  take  testimony  touching 
the  execution  of  such  will,  and  have  the  same  re- 
duced to  writing;  and  the  final  order  of  the  court  of 
common  pleas  shall,  together  with  the  will  and  testi- 
mony so  taken,  be  certified  by  the  clerk  to  the  pro- 
bate court;  and  if  by  such  order  the  will  is  admitted 
to  probate,  the  will,  order,  and  testimony  shall  be  re- 
corded in  the  probate  court.    [51  v.  167,  §  23.] 
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i  5936.  Duty  of  judge  on  notioe  of  oontest.  When- 
ever the  probate  court  shall  receive  from  the  clerk  of 
the  court  of  common  pleas  a  certificate  that  a  petition 
has  been  filed  in  the  court  of  common  pleas  to  contest 
the  validity  of  any  will  admitted  to  record  or  record- 
ed in  the  probate  court,  the  probate  court  shall  forth- 
with transmit  to  the  court  of  common  pleas,  the  will, 
testimony,  and  all  papers  relating  thereto,  with  a  copy 
of  the  order  of  probate,  attaching  the  same  together 
and  certifying  the  same  under  the  seal  of  the  court; 
and  a  copy  of  the  final  iudgment,  on  such  contest, 
shall  be  certified  by  the  clerk  of  the  court  of  common 
pleas  to  the  probate  court;  and  the  said  clerk  shall 
also  transmit  to  the  probate  court  the  will  and  other 
papers  transmitted  as  aforesaid  to  the  common  pleas ; 
and  the  same  shall  be  deposited  and  remain  in  the 

probate  court.    [51  v.  167^  §§  24,  25.] 

See  g  5858-5866.  Code  of  Civil  Procedure.  Error  and  not  ap- 
peal lies  from  judgment  of  Common  Pleas  to  Cii*cuit  Court  in 
cases  to  contest  will,  $  5865. 

§  5937.  Will  executed  in  other  States  admitted  to  re- 
cord here  and  its  eflfeot.  Authenticated  copies  of  wills 
executed  and  proved  according  to  the  laws  of  any 
state  or  territory  of  the  United  States,  relative  to  any 
property  in  the  state  of  Ohio,  may  be  admitted  to 
record  in  the  probate  court  of  any  county  in  this 
state,  where  any  part  of  such  property  may  be  situa- 
ted ;  and  such  autnenticated  copies,  so  recorded,  siiall 
have  the  same  validity  in  law,  as  wills  made  in  this 
state,  in  conformity  with  the  laws  thereof,  are  de- 
declared  to  have ;  provided,  that  where  any  such  will, 
or  authenticated  copy^  has  been  or  shall  hereafter  be 
admitted  to  record,  in  the  probate  court  of  any 
county  in  this  state,  where  any  part  of  such  {property 
may  be  situated,  a  copy  of  such  recorded  will,  with 
the  copy  of  the  order  to  record  the  same  annexed 
thereto,  certified  by  the  probate  judge,  under  the  seal 
of  his  court,  may  be  filed  and  recorded  in  the  office 
of  the  probate  judge  of  any  other  county  in  this 
state,  where  any  part  of  such  property  is  situated,  and 
it  shall  be  as  effectual,  in  all  cases,  as  the  authenti- 
cated copy  of  said  will  would  be,  if  proved  and  ad- 
mitted to  record  by  the  court.    [50  v.  297,  i  26.] 
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A  will  made  in  a  Bister  State  thongh  prored  and  recorded  in 
that  State,  must  be  admitted  to  record  m  this  State  before  the 
title  of  a  devisee  to  land  in  this  Stale  can  be  deemed  complete, 
6  0. 172,  but  the  laws  of  Ohio  govern  in  theconittnictionof  t>uch 
will  disposing  of  lands  situated  in  this  Kate.  21  O.  S.  fi6.  ^uch 
will  takes  effect  from  the  death  of  the  testator  and  not  fi-om  the 
date  of  its  record  in  Ohio,  9  O.  96;  8  O.  239.  The  pruvii*lonit  of 
$6989  requiring  the  giving  of  notice  by  publication  of  tlte  ap. 
plication  to  admit  a  foreign  will  to  record  in  Ohio  do  not  appij 
to  wills  executed  and  admitted  to  probate  in  a  slater  State,  » 
O.  8.  379  (act  1840),  and  when  an  authenticated  copy  of  a  w  ill 
executed  and  admitted  to  i»robate  In  a  sister  State  m  admitted 
to  reconl  in  this  State,  ana  afterwards  a  copy  of  »uch  record  is 
filed  and  recorded  tn  another  county,  the  latter  rrcoi-d  may  be 
given  in  evidence  in  an  action  for  the  recovery  of  landii  deviled 
under  the  will,  although  so  admitted  to  recoi-d  after  the  action 
was  commenced.  Id,  To  admit  an  snthenticatvd  copy  of  a  will 
fi-om  another  State  to  record  in  this  State,  the  original  will 
must  have  been  admitted  to  probnte  and  record,  and  the  court 
admitting  it  must  be  satisfied  of  that  fact,  16  Bull  819,  afnrmc<1, 
2  C.  C.  R.  887.  Appeal  does  not  lie  tocammon  plenn  from  judg. 
ment  of  probate  court  refusing  to  admit  authenticated  ropy  of 
such  will  to  probate.  2  C.  C.  B.  887.  A  proceeding  in  the  ](ro< 
bate  court  on  application  to  have  an  anthenticaicd  copy  of 
a  fore>gn  will  admitted  to  probate  is  an  adverpary  one  nnti  the 
rule  of  res  adjucUcata  applies  to  it,  18  Bull  391,  but  see  2  C.  C. 
B  387 

§  5938.  Probate,  etc.,  of  will  made  out  of  the  ITnited 
States.  A  will  executed,  proved,  and  allowed,  in  any 
country  other  than  the  United  States  and  territories 
thereof,  according  to  the  laws  of  such  foreign  state  or 
country,  may  be  allowed  and  admitted  to  record 
in  this  state,  in  the  manner  and  for  the  purpose  men- 
tioned in  the  following  sections.    [50  v.  297,  8  27.] 

g  5939.  Prooeedingi  to  admit  will  to  record  which  har. 
been  probated  without  the  state.  A  copy  of  the  will 
and  probate  thereof,  duly  authenticateo,  shall  be  pro- 
duced by  the  executor,  or  by  any  person  interested 
therein,  to  the  probate  judge  of  the  county  in  which 
there  is  any  estate  upon  which  the  will  may  operate, 
whereupon  said  probate  judge  shall  continue  the 
motion  to  admit  such  will  to  probate,  for  the  term  of 
two  months,  and  notice  of  the  filing  of  such  applica- 
tion shall  be  given  to  all  persons  interested,  in  some 
public  newspaper  printed  or  in  general  circulation  in 
the  county,  where  such  motion  is  made,  at  least  three 
weeks  successively;  the  first  publication  to  be  at 
least  forty  days  before  the  time  set  for  the  final  bear- 
ing of  said  motion.    [50  v.  297,  i  28.] 

5937nj29  0,  8.  879. 
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i  5940.  Admission  and  effect  of  admission  to  rcoord. 
If,  on  hearing,  it  shali  appear  to  the  court  that  the 
instrument  ought  to  be  allowed  in  this  state,  the 
court  shall  order  the  copy  to  be  filed  and  recorded; 
and  the  will,  and  the  probate  and  record  thereof,  shall 
then  have  the  same  force  and  effect  as  if  the  will  had 
been  originally  proved  and  allowed,  in  the  same 
court,  in  the  usual  manner;  provided,  however,  that 
nothing  herein  contained  shall  be  construed  to  give 
any  operation  or  effect  to  the  will  of  an  alien,  differ- 
ent from  what  it  would  have  had  if  originally  proved 
and  allowed  in  this  state.    [50  v.  297,  §  29.] 

{  5941.  Powers  of  ezeontor  or  administrator  under 
will  made  out  of  this  state.  After  allowing  and  admit- 
ting to  record  a  will,  pursuant  to  any  of  the  four  pre- 
ceding sections,  the  court  may  grant  letters  testament- 
ary tiiereon,  or  letters  of  administration  with  the  will 
annexed,  and  shall  proceed  in  the  settlement  of  the 
estate,  that  may  be  found  in  this  state;  and  the  exe- 
cutor taking  out  letters,  or  the  administrator  with  the 
will  annexed,  shall  have  the  same  power  to  sell  and 
convey  the  real  or  personal  estate  by  virtue  of  the 
will  or  the  law,  as  other  executors,  or  administrators 
with  the  will  annexed,  shall  or  may  have  by  law. 
[50  V.  297,  i  30.] 

i  594S.  Will  not  admitted  to  probate  or  reoord  void. 
No  will  shall  be  effectual  to  pass  real  or  personal 
estate,  unless  it  shall  havebeen  duly  admitted  to  pro- 
bate or  record,  as  provided  in  this  title.   [50  v.  297,  §  31.] 

See  8  0. 5;  14  O.  S.  828.  A  will  execnted  in  another  Ptate 
takes  effect  from  the  death  of  testator  and  not  from  the  date  of 
its  record  in  this  state,  9  O.  96. 

2  6948.  EfiEect  of  devisee  withholding  will  from  pro- 
bate for  three  years.  No  lands,  tenements,  or  heredit- 
ments,  shall  pass  to  any  devisee  in  a  will,  who  shall 
know  of  the  existence  thereof,  and  have  the  same  in 
his  power  to  control,  for  the  term  of  three  years, 
unless,  within  that  time,  he  shall  cause  the  same  to 
be  offered  for,  or  admitted  to  probate ;  and  by  such 
neglect,  the  estate  devised  to  such  devisee  shall  de- 
scend to  the  heirs  of  the  testator.    [50  v.  207,  §  32.] 

Limitation  for  recording  refers  to  orijrinal  probate,  20  O. 
^.379;  (act  1840.)  '^  o         r  »  » 
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2  5944.  "Wills  vhen  lost  or  destroyed  may  bo  admitted 
to  probate.  The  probate  court  shall  have  full  power 
and  authorit}r  to  admit  to  probate,  any  last  will  and 
testament  which  such  court  ma^  be  satisfied  was  duly 
executed  according  to  the  provisions  of  the  law  upon 
the  subject  in  force  at  the  time  of  the  execution  of 
such  last  will  and  testament,  and  not  revoked  at  the 
death  of  the  testator,  when  such  original  will  has 
been  lost,  spoliated,  or  destroyed,  subsequent  to  the 
death  of  such  testator,  or  after  the  testator  has  be- 
come incapable  of  making  a  will  by  reason  of  insan- 
ity, and  it  can  not  be  produced  in  court  in  as  full, 
ample,  and  complete  a  manner  as  such  court  now 
admits  to  probate  last  wills  and  testaments,  the  origi- 
nals of  wliich  are  actually  produced  in  court  for 
probate.    [64  v.  20,  §  47.] 

Lost  or  spoliated  wills  can  not  bo  probated  nnle  s  they 
existed  after  testator '8  death,  5  O.  S.  290;  *^3  Id,  491,  but  tlie 
omi^ion  of  the  record  to  state  that  the  destruction  of  the  origi- 
nal will  was  subsequent  to  the  death  of  testator  docs  not  ren- 
der the  order  admitting  such  will  to  probate  void,  23  O.  S.  491. 
Xot  every  variance  between  a  spoliated  will  as  made  and  the 
will  as  admitted,  to  probate  will  avoid  the  latter,  12  O.  8.  487. 
DeTisees  and  legatees  may  maintain  proceedings  in  the  pro- 
bate court  to  have  spoliated  wills  admitted  to  probate,  1  C.  O. 
R.  95,  and  after  the  will  has  been  admitted  to  probate  may 
maintain  an  action  for  damages  against  the  person  who  spol- 
iated the  will  and  recover  as  damages  reasonable  fees  paid  at- 
tomevs  for  their  services  in  having  the  will  admitted  to  rec- 
ord, ^(i.  Testators  declarations  admissible  to  rebut  presump- 
tion of  revocation  and  pix)ve  contents  of  will,  IC4  lilaps.  252. 
2r.8;  8  Jlich.  411;  40  Conn.  687;  82  Ga.  156.  Proof  of  contents  of 
lost  will  by  single  witness,  118  111.  676. 

I  6945.  Notice  of  application.  In  all  cases  where 
ai)plicalion  shall  be  hereafter  made  to  the  probate 
court  to  admit  to  probate  a  will  duly  executed  as 
aforesaid,  and  whicn  has  been  lost,  spoliated,  or  de- 
stroyed, as  aforesaid,  it  shall  be  the  duty  of  the  party 
seeking  to  prove  the  same,  to  give  a  written  notice  to 
all  persons  whose  interest  it  may  be  to  resist  the 
probate,  and  who  reside  in  the  county  where  the 
testator  resided  at  the  time  of  his  death  or  to  their 
agent  or  attorney,  five  days  before  the  day  on  which 
such  proof  is  tooe  made,  or  to  give  notice,  by  publi- 
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cation  in  a  newspaper  printed  in  the  county,  thirty 

days  before  the  day  set  for  hearing  such  proof.     [50 

V.  297,  2  48.] 

"When  no  person  interested  in  resisting  tlie  probate  of  a  lost, 
spoliated  or  destroyed  will  resides  within  the  county  in  which 
application  is  made  to  admit  the  same  to  x^robate,  notice  miict 
be  given  in  the  manner  and  for  the  time  designated  in  the 
statute,  26  O.  S.  Ul. 

§  5946.  Examination  of  witnesses.  In  all  such  caser> 
the  said  court  shall  cause  the  witnesses  to  such  will 
80  executed  and  lost,  spoliated  or  destroyed,  and  not 
revoked,  and  such  other  witnesses  as  any  person  in- 
terested in  having  such  will  admitted  to  probate  may 
desire  to  come  before  such  court,  and  said  witnesses 
shall  be  examined  by  said  probate  judge,  and  their 
testimony  reduced  to  writing  and  filed  by  him  in  his 
court;  provided,  that  ia  all  cases  where  it  may  b3 
necessary  so  to  do,  in  consequence  of  witnesses 
residing  out  of  the  jurisdiction  of  said  court,  or  who 
reside  within  such  jurisdiction  and  who  are  infirm  or 
unable  to  attend  court,  the  court  may  order  the  testi- 
mony of  such  witnesses  to  be  taken  and  reduced  to 
writing  by  some  competent  person,  which  testimony 
shall  be  filed  in  such  probate  court.    [50  v.  297,  ?  49.] 

i  5947.  On  wliat  proofii,  will  established.  If  the 
court,  upon  such  proof,  shall  be  satisfied  that  such 
last  will  and  testament  was  duly  executed  in  the 
mode  provided  by  the  law  in  force  at  the  time  of  its 
execution,  that  the  contents  thereof  are  substantially 
proved,  and  that  the  same  was  unrevoked  at  the 
death  of  the  testator,  and  has  been  lost,  spoliated,  or 
destroyed  subsequent  to  the  death  of  such  testator, 
or  his  becoming  incapable,  as  aforesaid,  such  court 
shall  find  and  establish  the  contents  of  such  will  as 
near  as  the  same  can  be  ascertained,  and  cause  the 
same  and  the  testimony  taken  in  the  case  to  be  re- 
corded in  said  court;  and  in  any  case  in  which  a  will 
has  been  or  may  hereafter  be  lost,  spoliated,  destroyed, 
mislaid  or  stolen,  after  the  same  has  been  duly  ad- 
mitted to  probate,  but  before  it  has  been  recorded, 
the  court,  upon  notice  being  given,  as  provided  in 
§  5945  of  this  title  and  chapter,  to  persons  whose 
interest  it  may  be  to  resist  the  probate  and  record  of 
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8£Lid  \rill,  may  hear  testimony,  and,  if  satisfied  thai 
tlio  ccntents  of  said  will  have  been  sabtantiallr 
proved,  record  said  will  as  thus  proven,  which 
record  shall  have  all  the  force  and  effect  of  a  record 
of  the  original  wilL    [60  v.  24 ;  60  v.  297, }  61.] 

g  5948.  Effset  of  will  m  eitaUUhed.  The  contents 
of  anv  such  last  will  and  testament  so  found,  estab* 
lished,  and  admitted  to  probate,  as  aforesaid,  shall  bo 
cs  effectual  to  pass  real  and  personal  estate,  and  for 
all  other  purposes,  as  if  the  original  will  had  been  ad- 
mitted to  probate  and  record,  according  to  the  pro- 
visions of  this  title ;  and  sucn  wills  shall,-  in  all  re- 
spects, be  governed  by  the  laws  in  force  relating  to 
other  wills^  not  only  as  relates  to  the  contest  of  the 
same,  but  in  all  other  matters.    [50  v.  297,  {  61.] 

Probate  ispW77ta/acf«  evidence  cf  due  ftttestation,  execu- 
tion r.nd  contents,  12  O.  8. 4ST. 
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g  6949.  When  reoord  of  will  destroyed,  anthentioated 
copy  of  the  will  and  probate  thereof  may  be  admitted  to 
record.  When  the  record  of  any  will  has  been  or 
shall  hereafter  be  destroyed,  a  copy  of  such  will  and 
the  probate  thereof  may  be  recoraed  by  the  probate 
court  of  the  proper  county,  whenever  it  shall  be 
made  to  appear  to  the  satisfaction  of  the  court  that 
said  record  has  been  destroyed,  and  whenever  it 
shall  further  appear,  by  a  certificate,  under  the  hand 
and  seal  of  the  probate  judge,  or  clerk  of  the  court 
of  common  pleas  of  the  proper  county,  that  such 
copy  is  a  true  copy  of  the  original  will  and  the  pro- 
bate thereof.    [65  v.  90,  {  1.] 

^  5950.  An  original  will  may  again  be  admitted  to 
probate.  When  tiie  record  of  any  will  has  been,  or 
shall  hereafter  be  destroyed,  as  aforesaid,  the  original 
will  may  be  again  admitted  to  probate  and  record  in 
the  same  manner  provided  for  the  probate  of  wills. 
[65  v.  90,  i  2.] 

2  6961.  Or  an  autbentloated  copy  of  the  will  alone  may 
be  admitted  to  reeord.     The  probate  court  of  any 
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county,  where  the  record  of  any  will  has  been  or  shall 
hereafter  be  destroyed,  may  admit  to  record  a  copy  of 
said  will,  whenever  it  shall  appear  that  such  copy 
produced  for  record  bears  the  certificate  of  any  pro- 
bate judge  or  clerk  of  the  court  of  common  pleas, 
setting  forth  that  the  same  is  a  true  copy  of  the  will, 
the  record  of  which  has  been  destroyed;  provided, 
that  nothing  in  this  or  the  next  two  preceding 
sections  shall  be  so  construed  as  to  affect  the  proceed- 
ings or  extend  the  time  for  contesting  the  validity  of 
any  will,  or  for  asserting  any  rights  tnereunder,  and 
the  record  provided  for  in  the  preceding  sections  shall 
show  that  the  original  record  was  destroyed,  and  the 
time  as  near  as  may  be,  when  the  will  was  originally 
admitted  to  probate  and  recorded.    [65  v.  90,  ^  3.] 

^  6952.  Notice  that  oopy  has  been  admitted  to  record 
to  be  publisbed,  contest  of  same,  and  effect  if  not 
set  aside.  It  is  hereby  made  the  duty  of  every  pro- 
bate judge,  who  shall  admit  to  record  any  will  or  copy 
thereof,  under  the  provisions  of  either  the  three  pre- 
ceding sections,  immediately  thereafter  to  give  notice 
for  three  consecutive  weeks,  in  two  weekly  newspa- 
pers of  his  county,  if  so  many  be  published  therein, 
or  if  not,  in  one  newspaper  published  and  of  general 
circulation  therein,  stating  the  name  of  the  person, 
the  record  of  whose  will  has  been  destroyed,  and  the 
day  when  said  record  was  supplied ;  and  all  persons 
interested  in  said  record  shall  have  the  right  at  any 
time  within  five  years  from  the  making  of  said  new 
record,  to  come  into  the  probate  court  of  the  proper 
county,  and  contest  the  question  whether  the  record 
thus  supplied  is  the  same  as  the  record  destroyed; 
and  from  all  final  orders  and  decrees  of  the  probate 
court  in  such  contest,  either  party  may  appeal  to 
the  court  of  common  pleas,  in  such  manner  as  appeals 
are  now  or  hereafter  may  be  provided  for  from  the 
probate  court;  and  if  any  person  interested  in  said 
record  shall,  at  the  time  such  record  is  supplied,  be 
under  any  legal  disability,  such  person  shall  have  the 
right  to  contest  said  record  within  two  years  from  the 
removal  of  such  disability;  and  such  new  record 
supplied,  according  to  either  of  the  three  preceding 
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sections,  shall,  unless  set  aside  in  proceedinpt  provi- 
ded for  in  this  section,  have  the  same  force,  effect,  and 
validity,  as  the  original  record.    [<*»5  v.  VK),  i  4.] 

REVOCATION. 

I  5953.  How  will  ezpreulj  revoked  or  eaneeled.  A 
will  shall  be  revoked  by  the  testator  t(*aring,  cancel- 
ling, obliterating,  or  destroying  the  same- -with  the 
intention  of  revoking  it— by  tlie  testator  hinim'lf,  or 
by  some  person  in  his  presence,  or  by  his  direction ; 
or  by  some  other  will  or  codicil,  in  writing,  executed 
as  prescribed  by  this  title;  or  bv  some  other  writing, 
signed,  attested',  and  subscribed,  in  the  manner  pro- 
vided bv  this  title  for  the  making  of  a  will,  but 
nothing  herein  contained  shall  prevent  the  revocation 
implied  by  law,  from  subsequent  changes  in  the  con- 
dition or  circumstances  of  the  testator.  [50  v.  2^7, 
2  39.] 

Tearing^  cancelling^  etc.— In  order  to  constitute  a  rcvorn- 
tion  by  tearing,  obliterating,  cancelling  or  destroying,  the  ?ign 
or  symbol  of  the  attempt  so  to  do  must  be  ajiimreiit  upon  tlio 
instrument  mil-porting  to  be  a  will,  10  O.  S.  2<4.  Cutting  name 
out  held  snmcient  revocation,  1  Curt.  768,  tearifig,  1  Kedf.  4.)]; 
tearing  off  eignatures,  Johns.  530,  slight  tearing,  6  Cow.  377; 
4Cow.  483;2  ^ott&M.  272;  slight  burning,  2  W.  Bl.  1043  cf. 
6  Ad.  &  El.  209;  obliteration,  3  McCord  282;  7  Johns.  3W ;  68  Pa. 
St.  238.  Erasures  when  not,  84  Barb.  140.  Cutting  out  partic- 
ular clause  or  name  of  particular  legatee  is  a  revocation  ]>ro 
tanto^  2  P.  &  D.  206;  401,  but  drawing  ink  lines  through  partic- 
ular clause  is  not,  3C.  C.  R.  110,  ana  under  a  similar  statute 
partial  obliteration  is  constiiied  not  to  have  the  effect  of  a 
revocation  pro  tantOy  88  N.  Y.  377;  25  Hun.  637;  see  61  Md.  47h, 
contra  under  other  statutes,  123  Mans.  102;  2  R.  I.  94;  22  N.  J.  Kq. 
463.  Cancelling  either  duplicate  jin  effective  revocation, 
11  Bull  23J ;  18  Yes.  310;  8  C.  B.  724,  unless  testator  has  posses- 
sion of  both,  3  Hagg.  548.  Drawing  scroll  through  signature 
not  a  revocation,  60  la.  415.  What  constitutes  destruction, 
60  la.  415.  Interlined  legacies  excluded,  residue  of  will,  etc., 
su&tained,  17  Bull  243. 

Intention  to  revoke  necessary,  otherwise  there  is  no  revo- 
cation, 50.  Barb.  119;  1  Add.  4.  Testator's  declaration  admissible 
as  showing,  58  Pa.  St.  238,  or  rebutting  presumption  of  revoca- 
tion, 134  Mass.  252,  258.  See  63  N.  H.  475,  S.  C.  6  Am.  Prob. 
Rep.  note  p.  538;  16  Bull  109. 

Presumption  of  revocatiofi  where  will  in  testator's  custody 
isfoundmutilatedorpaitially  destroyed,  3  Sw.  &  Tr.  81;  82 
Ga.  156,  but  not  when  so  found  in  another's  custody,  2  Pa.  St. 
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110;  8  Hagg.  568,  or  wheo  will  in  testator's  custody  can  not  be 
found,  but  the  presumption  may  be  rebutted  by  contrary  proof, 
85  S.  Y.  653;  87  Pa.  St.  67;  14  Vt.  125;  8Met.  487;  14  Ala.  474;  40 
Conn.  687.  Revocation  may  be  shown  by  proving  revocatory 
clause  in  lost  will  though  no  other  part  of  it  is  remembered. 
19  Bull  315. 

By  testator  or  some  person  in  his  presence^  etc.— Dea  &  Sw. 
290.    See  45  Barb.  438;  ll  Ired.  95. 

Some  otJier  will  or  codicil^  etc.— \h  VLun,  410;  4  Wis.  254;  65 
Md.  365;  23  N.  J.  L.  447,  must  be  totally  inconsistent,  otherwise 
it  will  only  revoke  pro  tantOj  45  Mich.  241;  1  Pick  535;  28  Pa. 
St.  23;  15  N.  J.  Eq.  359;  28  Vt.  274;  7  B.  Mon.  290;  63  N.  C.  209; 

8  Cow.  56,  or  must  expressly  revoke  prior  will,  Schouler  i  417. 
A  nuncupative  will  does  not  revoke  a  written  one,  8  0. 144,  nor 
docs  a  codicil  by  implication,  3  O.  S.  369.  See  62  N.  Y.  450;  55 
Md.  365;  13  Gray  103,  108;  2  Jones  £q.  13;  17  Sim.  86;  8  Cow.  56; 

9  Cush.  291.  Whether  destruction  of  will  revokes  codicil,  see 
2  Add.  116,  229;  1  Curt.  289;  8  P.  D.  169;  L.  R.  1  P.  &  D.  72. 

Sortve  other  writing  signed^  etc. — 81  Pa.  St.  246 i  9  R.  I.  484; 
2  Bradf .  210;  1  Pick.  543;  3  Mac  Arth,  163.  .  See  37  Vt.  866;  2  Nott 
&  McC.  272;  7  Harr.  &  J.  888;  60  Wis.  187,  S.  C.  4  Am.  Pi-ob. 
Rep.  137,  note  p.  147. 

Subsequent  changes  in  condition  of  testator,  see  $$5954  et  seq. 
Divoi-ce  from  wife  does  not  revoke  devise  to  her,  27  O.  S.  298. 

A  Iterations  J  in  general  I'equire  8tatutoi*y  execution  in  pres- 
ence of  witnesses,  to  operate,  Schouler  $  432,  citing,  61  Md.  478; 
65  Pa.  St.  424;  4  Redf.  178.  There  must  be  a  sufficient  attesta- 
tion of  the  will  as  altered,  otherwise  it  stands  as  before,  Id, 
citing,  7  Johns.  399;  42  Me.  72;  20  Minn.  245.  Unattested  and 
unexplained  alterations  presumed  to  have  been  made  after 
execution,  5  Redf.  (N.  i.)  544;  2  Demarest  160.  See  3  Am. 
Prob.  Rep.  note  p.  836;  subject  to  rebuttal  by  contrary  proof, 
see  72  Ala.  854;  16  Q.  B.  747.  Alterations  made  by  a  stranger 
after  due  execution  without  testator's  knowledge  do  not 
affect  validity  of  will  in  other  respects,  91  Pa.  St.  236.  See 
as  to  effect  of  alterations,  61  Md.  478;  S.  0.  4  Am.  Pix)b.  Rep. 
17,  note  p.  29.  A  will  altered  by  testator  after  execution,  if  re- 
published by  a  codicil  which  refers  to  it  is  valid  and  it  may  be 
shown  by  extrinsic  evidence  that  the  alterations  were  macic 
prior  to  re-publicatlon.  12  Bull  128.  Interlineations  after  exe- 
cution excluded,  17  Bui.  243. 

J  5954.  What  shall  not  be  deemed  a  revocation.  A 
bond,  agreement,  or  covenant,  made  for  a  valuable 
consideration  by  a  testator,  to  convey  any  property 
devised  or  bequeathed  in  any  will  previously  made, 
shall  not  be  deemed  a  revocation  of  such  previous 
devise  or  bequest,  either  at  law  or  in  equity ,  but  such 
property  shall  pass  by  such  devise  or  bequest,  subject 
to  the  same  remedies  on  such  bond,  agreement,  or 
covenant,  for  a  specific  performance  or  otherwise, 
against  the  devisees  or  legatees,  as  might  be  had  hy 
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law  against  the  heirs  of  the  testator,  or  his  next  of 
kin,  if  the  same  had  descended  to  them.  [50  v. 
297,  i  33.] 

i  5955.  Charge  or  ixioumbranee  not  deemed  a  revo- 
oation.  A  charge  or  incumbrance  upon  any  real  or 
personal  estate,  for  the  purpose  of  securing  the  pay- 
ment of  money,  or  the  performance  of  any  covenant^ 
shall  not  be  deemed  a  revocation  of  any  will  relating 
to  the  same  estate,  previously  executed ;  but  the  de- 
vises and  legacies  therein  contained  shall  pass  and 
take  effect,  subject  to  such  charge  or  incumbrance. 
[50  V.  297,  §  34.] 

Charges  on  devise  bind  devisee  accepting,  17  O.  8.  28S;  40  O. 
S.  591,  but  special  fund  roust  first  be  exhausted.  Id.  4  O.  S.  833; 
41  O.  S.  241.  Charges  are  equitable  liens  and  bind  purchasers^ 
4  O.  S.  445;  32  O.  S.  358;  40O.  S.  27,  see  $  5967  n.  Charge  on  land 
with  power  ot  sale  gives  purchaser  good  title,  23  O.  s.  645. 

J  5956.  Conveyanoe,  etc.,  altering  bat  not  divesting 
estate,  not  a  revocation  nxdess,  etc.  A  conveyance, 
settlement,  deed,  or  other  act  of  the  testator,  by  which 
his  estate  or  interest  in  property  previously  devised 
or  bequeathed  by  him,  shall  be  altered,  but  not 
wholly  divested,  shall  not  be  deemed  a  revocation  of 
the  devise  or  bequest  of  such  property,  but  such  devise 
or  bequest  shall  pass  to  the  devisee  or  legatee,  the  actual 
estate  or  interest  of  the  testator,  which  would  other- 
wise descend  to  his  heirs,  or  pass  to  his  next  of  kin ; 
unless,  in  the  instrument  by  which  such  alteration  is 
made,  the  intention  is  declared,  that  it  shall  operate 
as  a  revocation  of  such  previous  devise  or  bequest. 
[50  v.297,  i  35.] 

The  will  attaches  jE>ro  tanto  to  any  part  of  the  estate  undisposed 
ot  and  carries  it  to  the  devisees,  11  O.  287.  Testator  can  not 
control  descent  of  intestate  propcrtjr,  1  O.  8.  279. 

J  5957.  When  provisions  of  instrument  are  inconsist- 
ent with  terms  of  will— effect.  But  if  the  ijrovisions  of 
the  instrument  by  which  such  alteration  is  made,  are 
wholly  inconsistent  with  the  terms  and  nature  of  such 
previous  devise  or  bequest,  such  instrument  shall 
operate  as  a  revocation  thereof,  unless  such  provis- 
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ions  depend  on  a  condition  or  contingency,  and  such 
condition  be  not  performed,  or  such  contingency  do 
not  happen.    [50  v.  297,  i  36.] 

J  5958.  Harriage  of  woman  does  not  revoke.  A  will 
executed  by  an  unmarried  woman,  shall  not  be 
deemed  revoked  by  her  subsequent  marriage.  [50  v. 
297,  §  37.] 

J  5959.  Bevooation  by  birth  of  child.  If  the  testator 
had  no  children  at  the  time  of  executing  his  will,  but 
shall  afterward  have  a  child  living,  or  bom  alive  after 
his  death,  such  will  shall  be  deemed  revoked,  unless 
provisions  shall  have  been  made  for  such  child  by 
some  settlement,  or  unless  such  child  shall  have  been 
provided  for  in  the  will,  or  in  such  way  mentioned 
therein  as  to  show  an  intention  not  to  make  such  pro- 
vision, and  no  other  evidence  to  rebut  the  presump- 
tion or  revocation  shall  be  received.  [50  v.  297,  ?  38.] 

That  testator  survives  the  child  does  not  revive  the  will,  9  O. 
S.  383.  Under  the  act  of  1824  it  was  held  that  the  birth  of  tes- 
tator's child  after  the  probate  of  the  will  revokes  it,  15  O.  S. 
324.  Parol  evidence  admissible  to  show  whether  omission  was 
intentional,  97  Mass.  439;  6  Wall  337,  see  3  Gray  3'J7;  106  Ma&i. 
320. 

^  5960.  Destmction  of  second  will  not  to  reTive  flmt, 
unless,  etc.  If,  after  the  making  of  a  will,  the  testator 
shall  duly  make  and  execute  a  second  will,  the 
destruction,  canceling,  or  revocation  of  such  second 
will  shall  not  revive  the  first  will,  unless  it  appear  by 
the  terms  of  such  revocation  that  it  was  his  intention 
to  revive  and  give  effect  to  his  first  will ;  or  unless, 
after  such  destruction,  canceling,  or  revocation,  he 
shall  duly  re-publish  his  first  will.      [50  v.  297,  ^  40.] 

12  Ball  12;  134  Mass.  256. 

§  5961.  Child  ahsent,  reported  dead,  or  bom  after  will 
made  to  have  portion  of  estate  ^how  portion  raised. 
When  a  testator,  at  the  time  of  executing  his  will, 
shall  haye  a  child  absent  and  reported  to  be  dead,  or 
having  a  child  at  the  time  of  executing  the  will,  shall 
afterward  have  a  child  who  is  not  provided  for  in  the 
will,  the  absent  child,  or  the  child  born  after  the  exe- 
cution of  the  will,  shall  take  the  same  share  of  the 
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estate,  both  real  and  personal,  that  he  wonld  have 
been  entitled  to  if  the  testator  had  died  intestate; 
toward  raising  which  portion  the  devisees  and  k*ga- 
tees  shall  equally  contribute,  in  proportion  to  the 
value  of  what  they  shall  respectively  receive  under 
the  will,  unless,  in  consequence  of  a  specific  devise  or 
bequest,  or  of  some  other  provisions  in  the  will,  a 
different  apportionment  among  the  devisees  and  lega- 
tees shall  be  found  necessary,  in  order  to  give  e fleet 
to  the  intention  of  the  testator,  as  to  that  nart  of  the 
estate  which  shall  pass  bv^he  will;  provided,  that  if 
such  child,  supposed  to  be  dead  at  the  time  of  the 
execution  of  the  will,  shall  have  a  child  or  children 
provision  for  whom  is  made  by  the  testator,  the  other 
legatees  and  devisees  shall  not  be  required  to  con- 
tribute, but  such  child,  supposed  to  have  been  dead, 
shall  take  the  provision  made  for  his  child  or  children 
by  the  testator,  or  such  part  thereof  as  the  circum- 
stances of  the  case,  in  tne  opinion  of  the  court  of 
proper  jurisdiction,  may  think  just  and  equitable. 
[50  v.  297,  §  41.] 

Common  pleas  has  Jurisdiction,  22  O.  S.  190. 

J  5962.  Advancements  to  be  taken  into  account  in 
such  settlement.  In  settling  the  extent  of  the  claim 
of  any  child,  as  provided  for  in  the  preceding  section, 
any  portion  of  the  estate  of  the  testator  received  by  a 
party  interested,  by  way  of  advancement,  shall  be 
deemed  a  portion  of  the  estate,  and  charged  to  the 
party  who  has  received  the  same.    [50  v.  297,  2  42.] 

$  4169  et  seq. 

ELECTION  BY  WIDOW. 

§  6963.  Citation  to  widow  to  make  her  election.  If 
any  provision  be  made  for  a  widow,  in  the  will  of  her 
husband,  it  shall  be  the  duty  of  the  probate  judge, 
forthwith  after  the  probate  of  such  will,  to  issue  a 
citation  to  such  widow  to  appear  and  make 
election,  whether  she  will  take  such  provision,  or  be 
endowed  of  the  lands  of  her  said  husband  and  take 
her  distributive  share  of  his  personal  estate;  and 
^aid  election  shall  be  made  within  pne  year  from  th^ 
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date  of  the  service  of  the  citation  aforesaid ;  provided, 
that  if  a  proceeding  to  contest  the  validitv  of  any 
will  be  commenced  within  said  year,  said  widow  shall 
be  entitled  to  make  such  election  within  three 
months  after  such  proceedings  shall  have  been  finally 
disposed  of,  sustaining  such  will ;  but  she  shall  not 
be  entitled  to  both,  unless  it  plainly  appears  by  the 
will  to  have  been  the  intention  that  she  should  have 
such  provision  in  addition  to  her  dower  and  distribu- 
tive share     [77  v.  307;  55  v.  36,  i  43  ] 

Her  vear  in  which  to  elect  begins  fi"om  service  of  citation,  34 
O.  S.  1&4.  The  act  does  not  apply  to  foreign  wills,  21  O.  S.  56.  A 
divorced  widow  can  not  elect,  27  O.  S.  298.  Where  dower  is 
ban*edby  jointure  election  is  not  necessary,  84  O.  S.  164,  but 
her  shai'e  of  intestate  property  is  not  affected  by  her  election, 
14  O.  S.  505.  Her  election  must  be  made  iT  bequest  is  not  in  lieu 
of  <lower.  18  O.  S.  95.  Where  a  widow  without  following  the 
forms  prescribed  by  law  for  making  her  election  to  take  under 
tlie  will  sets  up  no  claim  for  dower,  but  actually  and  in  fact 
takes  under  the  will,  and  for  a  series  of  years  has  the  use  and 
occupancy  of  the  property  devised,  she  is  baiTed  of  her  dowt*r 
and  estopped  to  deny  her  election  to  take  under  the  will,  6  O.  S. 
481.  So  also  where  the  widow  with  the  full  knowledge  and  ac- 
quiescence of  the  heirs  and  devisees  of  the  testator  sets  up  no 
claim  for  dower  but  actually  takes  possession  and  has  the  use 
and  occupancy  of  the  property  devised  to  her  under  the  will 
for  a  series  of  years;  after  the  probate  of  the  will  the  heirs  or 
devisees  are  estopped  to  deny  the  election  of  the  widow  to  take 
under  the  will,  20  O.  S.  184;  33  O.  S.  213.  And  where  the  pro- 
visions of  the  will  include  doweu,  if  the  widow  actually  accepts 
the  provisions  made  for  her,  and  then  dies  without  making  the 
statutory  electitm  in  court,  and  without  being  cited  to  appear 
in  court  for  that  purpose,  she  will  be  held  to  have  taken  under 
the  will,  and  her  representatives  will  be  entitled  to  no  part  of 
tlie  personal  estate  except  that  given  to  her  in  the  will,  19  O.  8. 
490.  She  is  not  estopped  by  her  election  from  claiming  as  heir, 
16  O.  8.  3;)3.  When  she  elects  to  be  endowed  of  the  lands  of  her 
husband  instead  of  under  the  will,  the  devisees  who  are  pre- 
judiced by  such  election  are  equitablv  entitlerl  to  flompensa- 
tion  out  of  the  rejected  provisions  made  for  her  in  the  will,  21 
O.  S.  56;  2  D.  282.  Her  election  formally  made  and  entered 
upon  the  journal  at  the  instance  of  the  widow  can  not  after- 
ward and  within  a  year  from  the  service  of  a  citation  be  set 
aside  at  pleasure,  II  O.  S.  386.  Provision  by  deed  in  lieu  of 
dower  mav  lie  waived  by  her  and  dower  claimed,  89  O.  S.  642. 
Second  marriage  forfeits  her  right  if  the  will  so  providis,  19  O. 
S.  24;  B'ie  generally,  45  O.  S.  208;  40  O.  S.  543. 

^  5964.  Election  or  non-eleotion,  eflfeot.  The  election 
of  the  widow  to  take  under  the  will,  shall  be  made 
by  her  in  person,  in  the  probate  court  of  the  proper 
county,  except  as  hereinafter  provided ;  and  on  the 


159  KLEcnoN  BT  WIDOW.         {)  5904^5966 

application  by  her  to  take  under  the  will,  it 
shall  be  the  duty  of  the  court  to  explain  to 
her  the  proyisiona  of  the  will,  her  rights  under 
it,  and  by  law  in  the  event  of  her  refusal  to  take 
under  the  will.  The  election  of  the  widow  to  take 
under  the  will  shall  be  entered  upon  the  minutes  of 
the  court;  and  if  the  widow  shall  fail  to  make  such 
election,  she  shall  retain  her  dower,  and  such  share 
of  the  personal  estate  of  her  husband  as  she  would 
be  entitled  to  by  law  in  case  her  husband  had  died 
intestate,  leaving  children.  If  she  elect  to  take  under 
the  will,  she  shall  be  barred  of  her  dower  and  such 
share,  and  take  under  the  will  alone,  unless  as  pro- 
vided in  the  next  preceding  section;  provided,  f  urt  iicr, 
that  said  election  by  the  widow  to  take  under  the  will 
shall  not  bar  her  of  the  rij^ht  to  remain  in  the  mansion 
of  her  husband,  and  receive  one  year's  allowance  for 
the  support  of  herself  and  children,  as  provided  by 
law,  unless  the  will  shall  expressly  otherwise  direct. 
[57  V.  30,  §  44.] 

Probate  judjfe  need  not  advise  her  as  to  her  rights  as  heir. 
16  O.  S.  353.  The  entiy  of  an  election  by  a  widow  neetl  not 
show  affirmatively  that  the  judge  had  explained  to  her  the 
provisions  of  the  will,  etc.,  for  in  the  absence  of  an  averment 
or  nroof  to  the  contrary,  such  explanntion  will  be  ptesuined. 
no.  8.  386.  Such  election  when  made  and  reconfed  can  be 
vacated  only  by  petition  to  the  common  pleas  or  other  court 
having  general  equity  jurisdiction.  Id,  Her  election  must  be 
made  in  person  and  with  full  knowledge  on  her  part,  87  O  8 
460.  Her  representatives  can  not  elect  for  her.  Id.  She  cnn 
not  have  both  bequest  and  dower.  83  O.  8.  672.  She  can  claim 
year's  support,  etc.,  though  the  will  expressly  state  that  the 
provision  made  for  her  therein  shall  be  in  lien  of  dower  and 
all  other  claims  against  the  estate  of  testator.  8  O.  8. 369.  She 
may  either  personally  occupy  mnnsion  house  or  rent  it  as  she 
chooses.    28  O.  S.  134.    See  g  6040  and  note,  $  6043. 

J  5966.  If  widow  unable  to  appear  or  non-resident  of  oonn- 
ty,  how  election  taken.  If  the  widow  of  the  testator  shall 
be  unable  to  appear  in  court  bjr  reason  of  ill-health, 
or  is  not  a  resident  of  the  county  in  which  said  eleciion 
is  required  to  be  made,  it  shall  be  the  duty  of  the 
probate  court,  on  an  application  made  in  her  behalf, 
to  issue  a  commission,  with  a  copy  of  the  will  annexed* 
directed  to  any  suitable  person,  to  take  the  election 
of  said  widow,  to  accept  the  provisions  of  said  will  in 
lieu  of  the  provisions  made  for  her  by  law ;  and  i^ 
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shall  be  the  duty  of  the  court  in  said  commission  to 
direct  such  person  to  explain  to  said  widow  her  rights 
under  the  will,  and  by  law.    [5'J  v.  297,  §  45.] 

§5966.  How  election  made  for  insane  or  imbecile 
widow.  If  the  widow  of  any  testator  shall  be  unable 
to  make  an  election  by  reason  of  insanity  or  imbecility 
of  mind,  it  shall  be  the  duty  of  the  probate  court, 
so  soon  as  the  facts  comedo  the  knowledge  of  the  court, 
at  any  time  within  one  year  after  the  death  of  the 
testator,  to  appoint  some  suitable  person  to  ascertain 
the  value  of  the  provision  made  by  the  testator  for 
her  in  his  will,  in  lieu  of  the  provisions  made  by  law, 
and  the  value  of  her  rights  by  law  in  the  estate  of  her 
husband ;  and  if  the  court  shall  be  satisfied,  on  the 
coming  in  of  the  report  of  the  person  appointed  to 
make  such  investigation,  that  the  provision  made  by 
testator  for  his  widow,  as  aforesaid,  in  his  will,  is 
more  valuable  and  better  for  her  than  the  provision 
by  law,  said  court  shall  enter  upon  its  minute  book, 
an  election  for  said  insane  or  imbecile  widow,  that 
she,  by  virtue  of  the  proceeding  herein  provided  for 
by  the  court,  elects  to  take  under  the  will  of  her 
husband,  which  election,  when  so  made,  shall  have 
the  same  force  and  effect  as  an  election  made  by  one 
not  under  such  disability.     [50  v.  297,  §  46.] 

construction  and  operation. 

^.  5967.  Bights  of  purchaser  without  knowledge  of  foreign 
will — No  contest  of  foreign  will — Effect,  if  set  aside  in  for- 
eign State.  The  title  of  any  6ona^dA purchaser,  without 
knowledge  of  a  will,  to  any  land  situated  in  this  state, 
derived  from  the  heir  or  heirs  of  any  person  not  a 
resident  of  this  state  at  the  time  of  his  or  her 
death,  shall  not  be  defeated  by  the  production  of  the 
will  of  such  decedent,  unless  such  will  shall  be  offered 
for  record  in  this  state  within  four  years  from  the 
final  probate  and  establishment  of  such  will  in  the 
state  or  territory  in  which  it  may  have  been  admitted 
to  probate:  provided,  that  the  rights  of  infants, 
married  women  or  persons  of  insane  mind  and  mem- 
ory, shall  not  be  concluded  by  any  delay  or  failure  to 
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record  such  will  in  this  Btate,  until  two  years  tfter 
their  respective  disabilitieB  are  removed^  provitlcd. 
farther,  that  no  proceeding  shall  be  had  m  this  state 
to  contest  a  will  executed  and  proved  accordinf?  to  the 
law  of  any  state  or  territory  of  the  United  btati'S,  or 
of  any  foreim  country,  relative  to  property  in  this 
state;  but  if  the  said  will  shall  be  set  aside  in  the 
state,  territory  or  country  in  which  it  is  executed  and 
proved,  the  same  shall  be  held  of  no  validity  in  this 
state  as  to  all  persons  claiming  under  said  will,  with 
notice  of  the  same  being  set  aside,  as  aforesaid ;  and 
as  to  all  other  persons,  from  the  time  that  an 
authenticated  copy  of  the  final  order  or  decree  setting 
the  same  aside,  is  filed  in  the  office  of  the  probate 
judge  of  the  county  in  which  said  will  is  recorded. 
[50  V.  297,  i  52.] 

This  section  has  reference  to  snch  foreifn^  wills  as.  when 
made  and  proved  in  conformity  to  the  foreign  law,  are  oy  the 
laws  of  this  state,  valid  to  dispose  of  property  therein  Miuated, 
and  does  not  apply  to  cases  arising  under  former  laws,  of  wills, 
valid  where  made  but  inoperative  nerebecaubc  not  executed  in 
conformity  to  our  law.    It  O.  8. 171. 

Construction. — A  will  in  general  speaks  from  the  denth  of 
testator,  29  O  S.  488:  81  O.  S.  657;  41  O.  S.  118.  A  will  of  per- 
sonalty is  governed  by  the  law  of  the  testator's  last  domicile,  8 
0. 144;  a  will  of  realty  by  the  law  of  its  location,  21  O.  S.  fi6, 
(see  14  O.  868)  in  force  at  the  date  of  death,  2  D.  444. 

Kules  for  construing;  the  language  of  a  will  ai*e  lens  rigid 
than  in  regard  to  other  instruments,  16  O.  8. 108.  It  is  not  nec- 
essarily to  be  viewed  technically  and  with  strict  grammatical 
accuracy,  but  sensibly  and  liberally  in  order  to  give  effect  to  in- 
tention. Id.  4  O.  S.  351;  17  O.  S.  697;  24  O.  S.  416.  The  sole  pur- 
pose of  the  court  should  be  to  cany  out  the  intention  of  the  tes- 
tator, 25  O.  S.  477;  that  is  the  controlling  consideration,  8  O. 
167;  15  O.  559;  2  O.  S.  880;  1  O.  8.  279;  32  O.  8.  1;  18  O.  8.  227. 
Such  intention  must  be  ascertained  from  the  words  contained 
in  the  will.  25  O.  8. 477.  Wortls  contained  in  a  will  if  technical 
must  be  taken  in  their  technical  sense.  Id.  if  not  technical  in 
their  ordinary  sense,  Id.;  82  O.  8. 1,  unless  it  appear  from  the 
context  that  they  wei'c  used  by  the  testator  in  some  secondary 
sense,  25  O.  8.  477. 

TTie  entire  will  must  be  construed  as  a  whole  and  effect 

given  to  every  part  if  possible,  17  0. 171 ;  25  O.  8.  477, 668;  17  Ch 
.597;  18/d.  96;  3  0. 157.  A  later  clause  in  a  will  must  be 
deemed  to  affiim,  not  to  contradict  an  earlier  clause.  If  such 
consti'uction  can  fairlv  be  given,  Schouler  on  Wills,  g  474;  for 
in  construing  doubtful  language  that  interpi-etation  should  be 
preferred  which  gives  consistency  to  the  whole  will,  rather 
than  one  which  works  inconsistency.  Id.  and  the  rule  that  the 
last  clause  shall  govern,  should  be  tne  last  rule  applied,  2  O.  8. 
880. 
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Bepugnancy,— Since  a  will  is  to  be  expounded  favorably,  3  O. 
157;  19  O.  828,  when  it  is  open  to  two  constructions  the  one 
consistent  and  the  other  repugnant  to  law,  or  one  which 
will  give  effect  to  the  whole  instrument  and  the  other  will  de- 
stroy a  part,  the  former  must  alwavs  be  adopted,  14  O.  S.  251; 
33  O.  S.  128.  Repugnancies  should  be  reconcueri  if  possible,  19 
O.  8. 490;  2  O.  S.  380.  A  repugnancy  which  will  justify  the  re- 
jection of  a  word  or  clause  from  a  will  must  arise  fi'om  the  face 
of  the  will  itself  and  can  not  be  created  or  supplied  by  extra- 
neous proof,  20  O.  S.  550.  Such  a  repugnancy  however,  need 
not  necessarily  arise  between  the  woixi  or  clause  to  be  rejected 
and  some  other  distinct  word  or  clause,  but  may  consist  in  the 
fact  that  the  word  or  clause  to  be  rejected  is  in  conflict  with  the 
general  tenor  and  scope  of  the  will  including  as  well  its  imp- 
lications and  omissions  as  its  positive  provisions,  Id.  See  10 
O.  S.  807;  18  O.  S.  95;  19  O.  S.  490;  20  O.  6.  550;  21  O.  S.  527;  37  O. 
S.  126;  3  O.  498. 

Intestacy  never  presumed. — "It  is  a  settled  inile  of  construc- 
tion that  a  testator  is  never  presumed  to  intend  to  die  intestate 
as  to  any  part  of  his  estate  to  which  his  attention  seems  to  have 
been  directed;  and  a  court  of  equitv  will  put  such  construction 
upon  equivocal  words  as  to  prevent  such  a  result,"  3  O.  S.  369, 
374;  17  O.  S.  396;  250.S.  668;  34  O.  S.  352;  19  O.  328. 

Precedents.— ''^W ilia  are  so  unlike  in  their  terms  and  the  cir- 
cumstances surrounding  a  testator  so  unlike  in  their  facts  that 
the  decision  in  one  case  is  not  apt  to  aid  in  the  determination  of 
subsequent  cases,"  44  O.  S.  530,  see  17  0. 171;  15  O.  S.  703. 

Codicil  and  Will  to  be  construed  together  as  pait  of  one  in- 
strument, 3  O.S.  369;  16  O.  S.  586;  20  O.  310. 

Construction  of  words.— ''^DehtB"  include  equitable  claims, 
44  O.  S.  833.  "Heii-8,"  construed  children,  10  O.  S.  807;  2  D.  460; 
26  O.  S.  409,  construed  legatees,  3  O.  S.  369;  43  O.  S.  213;  con- 
strued "next  of  kin"  and  not  wife,  33  O.  S.  572;  consti*ued  as  a 
word  of  limitation  and  not  of  purchase,  32  O.  S.  1;  83  O.  S.  128. 
"Issue"  does  not  include  bastards,  11  O.  S.  131.  "Now  living" 
does  not  include  posthumous  child,  16  O.  S.  29.  "Die  without 
issue,"  construed  without  issue  living,  6  O.  S.  563;  12  O.  S.  320. 
"Unmarried,"  that  person  never  had  been  man-ied,  81  Eng. 
Law  &  Eq.  547,  but  see  10  Bull  839.  "Surviving  childi-en," 
means  surviving  at  testator's  death,  29  O.  S.  488.  "Or"  and 
"and,"  convertible,  2  O.  8.  241.  "All  my  property"  includes 
realty,  4  W.  L.  M.  627.  "Household  furniture"  includes  por- 
traits, 2  A.  L.  R.  489.  Right  to  "have  a  home"  does  not  include 
right  to  maintenance,  19  O.  282.  "Sons  and  daughters,"  do  not 
include  granddaughters,  12  Bull  135.  *••  Moneys"  12  Bull  167. 
Bequest  to  "my  wife,"  former  wife  living,  second  wife  in- 
tended, 13  Bull  112.  "Death"  means  natural,  not  civil  death, 
14 Bull  153.  "House,"  canies land,  4  Pa.  St.  93.  "Farm,"  40 N. 
J.  L.  402;  9  East.  448.  "Moi-tgages"  6  De  G.  &  8.  644;  6  Mud. 
371.  ^^Effects,"  personalty  only  unless  conti'arv  intent,  2  M. 
&  S.  448,  may  include  land,  89  N.  C.  447.  "All  the  residue" 
passes  real  and  personal  property,  80  Mo.  414;  1  Wash.  46. 
"Relatives,"  those  who  would  take  under  the  statutes  of  distri- 
bution or  descent.  Schouler  g  537;  11  S.  &  R.  103.  See  60  Md. 
198;  8  Am.  Preb.  Rep.  note,  p.  537.  "Heirs"  may  include 
^andchildren,  38  O.  S.  328.  "  All  my  worldly  goods"  does  not 
mclude  real  estate,  78  Mo.  212.  Husband  not  "heir"  or  "next  of 
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kin'*  of  wife,  106  Pa.  St.  176;  4  Am.  Ppob.  Ren.  not*  p.  l?l. 
Widow  not  •'*heir"  of  hasband,  1U6  Pa.  St.  210.  »*Wbat  re- 
mains," ^''if  anything  remaining,'*  4  Am.  Frub.  Rep.  note  p.  271. 
^•Children,"  "giandchildren,"  94  Ind.  403.  *»Ueady  money." 
92  N.  Y.  228.  **Legacv,"  "DevlhO,"  8  Am.  Piob.  Kep.  176. 
Bonds  included  under  'M)ank  sUJck,"  90  N.  c.  629.  "My  next  of 
kin  who  may  be  needy,"  13  Bull,  441.  *4loimeliol(i  effecU, 
books  and  papers,"  etc.,  held  to  include  note  and  i»a\ings  bank 
book,  14  Bull  29. 

See  $  ^  5918,  6915,  n. 

Conditions  restraining  alienation  void,  36  O.  8.  606;  11  Bull 
67,  71;  207.  Condition  exclu<ling  teftatorV  *4ieir,  who  goen  to 
law  to  break  his  will"  from  any  share  of  his  estate  valid.  For* 
feited  legacy  passes  to  residuary  legatees  w  iihoiit  exprenM  wniflu, 
19  O.  S.  546;  see  3  Am.  Pi*ob.  Kep.  note,  p.  210.  I.imitatioiiii 
preferre<l  to  conditions  in  doubtful  canes,  6  O.  S.  4Ho:  24  (».  S. 
416;  2  O.  S.  3S0.  Condition  that  widow  shall  not  manT.  valid, 
91  Ind.  266;  97  Ind.  670;  a?  Pa.  St.  100;  II  Bull  60;  or  widower, 

1  Ch.  D.339;  35  Pa.  St.  100;  59  Md.28l;  8  Am.  Rep.m»te  371.  Ami 
a  condition  to  marry  or  not  to  maiTy  a  certain  iM'i'hon  or  claha 
of  persons,  4  D.  F.  ft  J.  624;  23  N.  J.  Eq.  229;  11  (h.  I).  969.  Or 
without  consent  of  specified  person,  10  Ves.  230.  Condition  in 
general  restraint  of  marriage  void,  10  Gray  681.  As  to  bencfl- 
claVles*  connection  with  priesthood,  4  Am.  Prob.  Kep.  B<)3. 
Conditions  void  as  against  public  polip)',  4  Am.  Prob.  Rep.  452. 

Evidence. — Parol  evidence  can  not  be  admitted  to  alter, 
contradict  or  control  the  words  of  a  will,  18  O.  247.  Wills  are 
to  l>e  construed  from  the  written  language  of  the  instninient, 
and  not  by  extrinsic  evidence.  20  O.  492;  but  extrinsic  evidence 
may  be  received  to  show  the  cii-cnmstances  under  which  a  will 
was  made.  The  testator  having  used  the  iihrnHc,  **my  two 
farms,"  such  evidence  may  be  introduced  to  show  tl»e  situation 
of  the  land  and  the  manner  in  which  it  had  b<en  uhod  and 
treated  in  order  to  ascertain  whether  a  disc^mneofed  piece  of 
woodland  was,  in  fact,  a  part  of  one  of  the  ^^two  farms,"  so  as 
to  pass  under  the  devise,  82  O.  S.  813.  Where  there  is  another 
)>erson  bearing  the  same  name  as  the  legatee.  IC  L.  J.  Ch.  434; 

2  M.  A  W.  129,  or  another  piece  of  property  of  the  same  de- 
scription as  that  devised.  Green  Ev.  $290,  evidence  is  admissi- 
ble to  show  the  nei'son  or  propeity  intended.  Latent  ambiRuity 
as  to  person  of  devisee,  see  3  Am.  Prob.  Rep.  note,  p.  558.  Parol 
evidence  admissible  to  prove  intention  of  teetator,  11  Bull  127. 
Declarations  by  a  testator  to  the  scrivener  of  the  will  with 
proof  of  the  provisions  of  a  will  of  the  testator  frtmi  which  the 
will  in  question  was  copied  are  not  admissible  to  explain  con- 
flicting provisions  of  the  will  itself,  3  C.  C.  R.  152. 

Precatory  Wmnia.—A  bequest  made  absolutely  to  a  husband 
with  the  declaration  that  testatrix  had  full  faith  that  he  would 
properly  provide  for  the  niece  and  nephew  of  her  deceased 
DTOther,  whom  "we  have  undertaken  to  raise  and  educate," 
the  children  being  in  frail  health,  will  create  a  preen tory  trust 
for  the  benefit  of  these  children,  19  Bull  162.  See  generally,  4  Am. 
Prob.  Rep.  note  p.  55;  8  Id.  note,  p.  638;  12  Bull  252. 

Residuary  Ctawse.— Construction  of  generally,  89  O.  S.  849. 
Distribution  per  stirpes  or  per  capita^  10  Bull  liis.  In  case  of 
death  of  children,  leaving  no  hell's,  etc.,  40  O.  8.  868.  Devise 
clotbing  executor  with  power  of  sale,  11  Bull  146,  177.    To 
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grandchildren  of  residuary  estate,  in  case  of  deatli  without  is- 
sue, to  other  grandchildran,  41  O.  S.  113.  By  what  words  devi- 
sees take  per  capita^  43  O.  S.  213. 

Charges. — ^^The  personal  estate  is  the  primary  fund  for  tlie 
payment  of  debts  and  legacies.  If  the  testator,  tnereiore,  gives 
a  legacy  without  specifying  who  sliall  pay  it  or  out  of  what 
fund  it  shall  l>e  paid,  the  presumption  is  that  he  intended  it 
should  be  paid  out  of  his  personal  estate;  and  if  that  is  not 
sufficient,  the  legacy  fails;"  7  Paige  421  cited  in  17  O.  S.  568. 
See  19  Bull  271.  Charges  on  devise  bind  devisee  accepting, 
17  O.  S.  288.  See  40  O.  S.  27;  $  5955,  n.  What  necessary  to  con- 
stitute a  charge  on  land,  95  Pa.  St.  305;  3  Am.  Prob.  Rep.  note, 
p.  25.  Dower  in  land  charged  with  payment  of  legacy,  89  O.  8. 
172.  Limitation  of  action  for  recovery  of  unpaia  installments 
of  legacy  charged  on  land,  40  O.  S.  27,  see  11  Bull  247. 

Discretion  of  executor^  stc. — Where  the  payment  of  a  legacy 
depends  upon  the  discretion  of  the  executor  of  a  will,  the 
legatee  can  not  recover  it  for  himself  and  it  can  not  be  subjected 
to  the  payment  of  his  debts,  9  Bull  292.  Discretion  as  to  direc- 
tion of  sale,  IS  Bull  85,  as  to  payment  of  widow's  allowance,  14 
Bull  29.    Power  to  sell  can  not  be  delegated,  87  O.  S..  282. 

JEUction.—W here  a  devise  of  real  estate  is  upon  condition 
that  the  devisee  shall  pay  a  sum  of  money  for  the  use  of  other 
beneficiaries,  the  acceptance  by  the  devisee*  of  a  legacy,  Kiven 
without  condition,  by  a  separate  distinct  and  independent  clause 
of  the  will,  does  not  of  itself  constitute  an  election  to  take  such 
devise,  8  C.  C.  R.  119.  Generally  3  Am.  Prob.  Rep.  note  p.  497.  De- 
visei's  right  of  does  not  puss  to  creditor,  31  O.  S.  141. 

Limitations  over  of  real  or  peraonal  property  by  way  of  ex- 
ecutory bequest  or  devise  valid  and  pass  the  fee,  12  O.  S.  320; 
87  O.  S.  353,  see  33  O.  S.  99;  88  O.  S.  538. 

Provision  for  adopted  daughter  who  subsequently  married 
and  was  supported  oy  husband  held  could  not  be  claimed,  39 
O.  S.  535. 

Provision  for  employe. — Employe  whose  services  and  future 
salary  are  provided  for  in  the  will  not  a  devisee,  41  O.  S.  236. 

Life  Estates  and  remainders  in  shares  of  stock,  5  Am.  Prob. 
Rep.  260,  note  p.  270.  Regular  cash  dividend  declared  during 
continuance  oi  life  estate  belong  to  life  tenant.  It  is  income 
and  not  capital.  Id,  14  Ves.  66;  11  Leigh  (Va.)  595,  and  it  is  not 
material  when  thev  were  earned,  73  Me.  570;  L.  R.  £q^.  283;  115 
Mass.  478.  Generally  3  Am.  Prob.  Rep.  note  p.  436.  Life  estate 
given  by  will  is  not  enlarged  to  a  fee  by  a  power  of  M,le  coupled 
with  it  unless  such  appears  to  have  been  the  intention  of  the 
testator,  12  Bull  135.  Devise  to  wife  in  ti*u8t  for  herself  for  life 
with  remainder  over,  14  Bull  402.  A  devise  of  lands  to  **  A"  for 
and  during  the  term  of  his  natural  life  ^^with  a  gift  over  upon 
his  dying  under  twenty-one,"  will  not  be  constiniedbv  implica- 
tion as  a  fee  simple  in  ^^A,"  1  C.  C.  R.  362. 

Power  of  appointment. — Where  a  testator  invests  his 
widow  with  a  life  estate  in  his  property  with  power  to  dispose 
of  remainder  to  liis  heirs,  an  attempted  appointment  of  it  in 
such  manner  as  to  secure  to  herself  a  substantial  benefit  from 
its  disposition,  not  authorized  by  the  testator,  is  an  abuse  of 
such  power  of  appointment  and  void,  44  O.  S.  237.  Power  of  ap- 
pointment to  be  exercised  by  will  can  not  be  exercised  by  deed. 
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Nor  can  the  {rraotee  of  sach  power  lawfully  exercise  the  same 
for  a  valuame  conBideration,  18  Bnll  2. 

Miscellaneous. —Jyeviee  of  fand  by  member  of  co-operatire 
insurance  company  to  a  woman  to  whom  he  was  etisaged  to  be 
married  at  the  time  of  liis  death  held  invalid,  16  Bull  367,  to 
one  as  husband  to  whom  testatrix  was  not  legally  married  held 
valid,  15  Bull  120.  'Testator  can  not  establish  tribunal  to  deter- 
mine ^^dlfTerences"  arisingunder  his  will  to  the  exclusion  of  the 
proper  court,  15  Bull  897.  Bequest  by  mother  to  manied  daugh- 
ter of  income  of  estate  providing  that  in  case  she  be  ^ieit  a 
widow  or  for  anv  other  cause  should  cease  to  be  the  wife  of  the 
said  A'%  then  all  the  estate  should  be  given  to  the  said  daughter 
and  snbiect  to  her  control,  valid,  15  Bull  179.  A  bequest  on  con- 
dition that  the  legatee  shall  remain  unmairied  until  she  be- 
comes twenty-one  years  of  age  is  valid,  19  Bull  46. 

^  5968.  Devise  for  lifo,  remainder  to  heirt  in  ISm. 
When  lands,  tenements,  or  hereditaments  are  given 
by  will,  to  any  person  for  his  life,  and  after  his  death 
to  his  heirs  in  fee,  or  by  words  to  that  effect,  the  con- 
veyance shall  be  construed  to  vest  an  estate  for  life 
only,  in  such  first  taker,  and  a  remainder  in  fee  sim- 
ple in  his  heirs.    [50  v.  297,  ?  63.] 

This  section  abolishes  as  to  wills  the  rule  in  Shelley^s  case 
which  gave  the  first  devisee  the  fee.  Before  the  act  of  1840 
(Hwan's  stat.  1841  p.  999)  of  which  this  section  Is  a  re-enactment 
tiie  rule  in  Shelley's  case  was  adopted  in  this  State,  5  O.  4M;  12 
O.  287^  unless  contraiy  to  the  plain  intent  of  testator,  16  O.  559, 
or  where  ^^cbildren"  were  named  or  meant  instead  of  heirs.  Id.; 
2  D.  604;  1  C.  S.  C.  R.  288.  It  is  a  misriike  to  suppose  that  the 
effect  of  the  rule  ever  was  to  convert  a  fee  taifinto  a  fee  simple, 
27  O.  8.  86.  See  generally  25  O.  8.  283;  82  O.  8.  1;  83  O.  8. 128. 
The  rule  is  not  abolished  as  to  deeds,  1  Bull  58. 

^  5969.  Property  acquired  subseqnent  to  making  of 
will  passes.  Any  estate,  right,  or  interest,  in  lands  or 
personal  estate  or  other  propertjr  acquired  by  the 
testator  after  the  making  of  his  will,  shall  pass  there- 
by, in  like  manner  as  If  held  or  possessed  at  the' 
time  of  making  the  will,  if  such  shall  clearly  and 
manifestly  appear  by  the  will  to  have  been  the  in- 
tention of  the  testator.    [50  v.  297,  i  64.] 

Land  held  by  equitable  title  passes,  4  O.  115.  At  common 
law  after  aquired  realty  did  not  pass  by  the  devise.  It  does  by 
our  law  if  clearly  expressed,  14  O.  8.  251.  What  words  in  a 
will  ai*e  sufficient  to  indicate  an  intention  to  devise  after  ac- 
quired realty;  see  5  Am.  Prob.  Bep.  note  p.  492. 

i  6970.  When  whole  estate  of  devisor  in  land  to  pass 
by  the  devise.     £very  devise  of  lands,  tenements,  or 


hereditaments,  in  any  will  hereafter  made,  shall  be 
construed  to  convey  all  the  estate  of  the  devisor 
therein,  which  he  could  lawfully  devise,  unless  it 
shall  clearly  appear  by  the  will  that  the  devisor 
intended  to  convey  a  less  estate.    [5  v.  297,  §  55.] 

No  words  of  perpetuity  are  essential  in  a  will  to  pass  an 
estate  of  inheritance.  A  fee  passes  witho'.'t  the  word  heirs,  6 O. 
S.  481;  12  O.  S.  320;  37  O.  S.  853.  A  devise  of  real  estate  without 
words  of  limitatioM,  vests  in  the  devisee  a  fee  simple  though 
there  i*  a  devise  of  the  remainder  over,  14  Bull  38B. 

J  5971.  Bevise  or  bequest  not  to  lapse  by  the  death  of 
devisee  or  legatee.  When  a  devise  of  real  or  personal 
estate  ia  made  to  any  child  or  other  relative  of  the 
testator,  if  such  child  or  other  relative  shall  have  been 
dead  at  the  time  of  the  making  of  the  will,  or  shall 
die  thereafter,  leaving  issue  surviving  the  testator,  in 
either  case  such  issue  shall  take  the  estate  devised  in 
the  same  manner  as  the  devisee  would  have  done,  if 
he  had  survived  the  testator;  or  if  such  devisee  shall 
leave  no  sueh  issue,  and  the  devise  be  of  a  residuary 
estate  to  him  or  her,  and  other  child  or  relative  of  the 
testator,  the  estate  devised  shall  pass  to,  and  vest  in 
such  residuary  devisee  surviving  the  testator,  unless  a 
different  disposition  shall  be  made  or  required  by  the 
will.     [63  v.  47,  i  56.] 


i  5972,  When  real  estate  undevised  shall  be  applied  to 
pay  debts  instead  of  personalty.  When  any  part  of  the 
real  estate  of  a  testator  shall  descend  to  his  heirs  by 
reason  of  its  not  being  devised  or  disposed  of  by  his 
will,  and  his  personal  estate  shall  be  insufficient  for 
the  payment  of  his  debts,  the  undevised  real  estate 
shall  be  first  chargeable  with  the  debts,  in  exonera- 
tion, as  far  as  it  will  go,  of  the  real  estate  that  is  de- 
vised, unless  it  shall  appear  from  the  will,  that  a 
different  arrangement  of  his  assets,  for  the  payment 
of  his  debts,  was  made  by  the  testator;  in  which  case 
they  shall  be  applied  for  that  purpose  in  conformity 
with  the  provisions  of  the  will.     [50  v.  297,  i  57.] 

i  5978.  Contribution  when  devised  or  bequeathed 
property  token  to  pay  debts.    When  any  estate,  real  or 
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personal,  that  is  devised  shall  be  taken  from  the  de- 
visee for  the  payment  of  the  debts  of  the  testator,  M 
the  other  devisees  and  legatees  shall  contribute  their 
respective  proportions  of  the  loss  to  the  person  from 
whom  the  estate  is  taken,  so  as  to  make  the  loss  fall 
equally  on  all  the  devisees  and  legatees,  according  to 
the  value  of  the  property  received  by  each  of  them, 
excepting  as  provided  in  the  following  section.  [50 
V.  297,  ?  58.] 

J  5974.  Except  wkem  will  otherwise  provides.  If,  in 
such  case,  the  testator  shall,  by  making  a  specific 
devise  or  bequest,  have  virtually  exempted  any 
devisee  or  legatee  from  his  liability  to  contribute, 
with  the  others,  for  the  payment  of  the  debts,  or  if  he 
shall,  by  any  other  provision  in  the  will,  have  pre- 
scribed or  required  any  appropriation  of  his  estate, 
for  the  payment  of  his  debts,  different  from  that 

Erescribed  in  the  preceding  section,  the  estate  shall 
e  appropriated  and  applied  in  conformity  with  the 
provisions  of  the  will.    {"^O  v.  297,  J  59.] 

g  5975.  But  whole  estate  liable  for  debts.  Nothing 
contained  in  the  two  preceding  sections  shall  impair 
or  in  any  way  affect,  the  liability  of  the  whole  estate 
of  the  testator  for  the  payment  of  his  debts ;  but  the 
provisions  of  these  sections  shall  apply  only  to  the 
marshaling  of  the  assets  as  between  those  who  hold 
or  claim  under  the  will.    [50  v.  297,  ?  60.] 

Heirs  and  devisees  hold  the  land  8al)ject  to  ancestor's  debts, 
8  O.  217:  9  0. 197.  Purchaser  takes  land  chargeil  with  ances- 
tor's debts,  6  O.  227.  Creditors  must  fli-st  exhaust  their  remedy 
against  the  personal  re  preventatives  before  they  can  have  re- 
course to  lands  in  the  hands  of  purchasers  from  the  hell's,  8  O. 
217. 

I  5976.  Portion  of  ohild  bom  after  execution  of  will 
or  supposed  to  be  dead,  or  of  witness  subject  to  contribu- 
tion. When  any  part  of  the  estate  of  the  testator 
descends  to  a  child  bom  after  the  execution  of  the 
will,  or,  to  a  child  absent  and  reported  to  be  dead,  or 
to  a  witness  to  a  will  who  is  a  devisee  or  legatee,  such 
estate  (and  the  advancement  made  to  such  a  child  or 
witness)  shall,  for  all  the  purposes  mentioned  in  the 
three  preceding  sections,  be  considered  as  if  it  had 
been  aevised  to  such  child  or  witness ;  and  he  shall 
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accordingly  be  bound  to  contribute  with  the  dev- 
isees and  legatees,  as  before  provided,  and  shidl 
be  entitled  to  claim  contribution  from  them  accord- 
ingly.   [50  V.  297,  §  61.] 

g  6977.  If  any  liable  to  contribute  are  ineolvent,  etc., 
how  others  to  make  up  deficiency.  When  any  of  the 
persons  who  are  liable  to  contribute  toward  the  dis- 
charge of  such  debt,  according  to  the  provisions 
contained  in  the  four  preceding  sections,  shall  be 
insolvent  or  unable  to  pay  his  just  proportion 
thereof,  the  others  shall  be  severally  liable  to  each 
other,  for  the  loss  occasioned  by  such  insolvency, 
each  one  in  proportion  to  the  value  of  the  property 
received  by  nim,  from  the  estate  of  the  deceased ; 
and  if  any  one  of  the  persons  so  liable  shall  die,  with- 
out having  paid  his  proportion  of  such  debt,  his 
executors  and  administrators  shall  be  liable  therefor, 
in  like  manner  as  if  it  had  been  his  proper  debt, 
to  the  extent  to  which  he  should  have  been  liable  if 
living.     [50  v.  297,  i  62.] 

6978.  How  oontribntion  enforced.  All  cases  arising 
under  this  chapter,  in  which  devisees  or  legatees  may 
be  required  to  contribute  to  make  up  the  share  of  any 
child  bom  after  the  execution  of  the  will,  or  of  a  child 
absent  and  reported  to  be  dead,  or  of  a  witness  to  the 
will,  or  in  which  contribution  is  to  be  made  among 
devisees,  legatees  and  heirs  or  any  of  them,  may  be 
heard  and  determined  in  a  single  action.  [50  v.  297, 
«63.] 

J  6979.  Order  to  sell  land  to  pay  debts— Kot  affected, 
etc.  Nothing  in  the  foregoing  sections  contained,  shall 
prevent  the  court,  when  a  sale  of  lands  aliened  or  un- 
aliened,  by  a  devisee  or  heir  is  ordered  for  the  payment 
of  the  debts  of  the  estate,  to  make  such  order  and  de- 
cree for  the  sale  of  any  i>ortion  of  the  aliened  or  unali- 
ened  land,  as  may  be  equitable  between  the  several  par- 
ties and  also  to  make  such  order  of  contribution,  and 
such  further  order  and  decree  as  will  fully  settle  and 
adjust  the  various  rights  and  liabilities  of  the  parties, 
which  arise  by  reason  of  the  alienation  or  the  order 
of  sale  or  otherwise.    [50  v.  297,  §  64.] 
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§  6980.  tlBtate  directed  or  devised  to  be  eold  by  eze- 
ontors,  etc.,  failure  of  exeoutore  to  act,  who  jnay  lell. 
When  a  last  will  and  testament  is  admitted  to  probate, 
or  a  will  made  out  of  this  state  is  admitted  to  record 
as  hereinbefore  provided,  and  any  lands,  tenements 
or  hereditaments  are  given  or  devised  by  such  will  to 
the  executors  therein  named,  or  any  oi  them,  to  be 
sold  or  conveyed,  or  such  estate  shall  be  thereby 
ordered  to  be  sold  by  such  executors,  or  any  of  them, 
and  one  or  more  of  the  executors  so  named  die, 
refuse  to  act  or  neglect  to  take  upon  themselves  the 
execution  of  the  will,  then  all  sales  and  conveyances 
of  said  estate  by  the  executor  or  executors  who  took 
upon  himself  or  themselves  in  thiq  state  the  execution 
of  the  will,  or  the  survivor  or  survivors  of  them, 
shall  be  equally  valid  as  if  the  residue  of  the  executors 
had  joined  in  the  sale  and  conveyance ;  but  if  none 
of  the  executors  named  in  such  will  take  upon  them- 
selves the  execution  thereof,  or  if  all  the  executors 
who  take  out  letters  testamentary,  die,  resign,  or 
be  removed  before  the  sale  and  conveyance  of  such 
estate  or  die,  resign,  or  be  removed  after  the  sale  and 
before  the  conveyance  is  made,  the  sale  or  conveyance 
or  both  shall  be  made  by  the  administrator  with  the 
will  annexed.    [66  v.  4,  g  65.] 

Where  a  wiU  confers  power  upon  an  executor  to  sell 
lands,  it  will  be  so  construed  as  to  carry  out  the  intention 
of  the  testator,  17  O.  171,  and  altliougti  one  executor  can  not 

Surchase  land  of  his  co-executors,  yet  such  a  sale  may  be  con- 
rmed  by  the  subsequent  assent  and  ratification  of  the  heirs,  10 
0. 117.  The  executor  and  not  the  heir  is  entitled  to  possession 
when  the  will  empowers  him  to  dispose  of  it,  3  O.  321;  17  O.  171, 
but  his  power  under  the  will  ceases  on  his  resignation  and  a 
deed  made  by  him  afterward  of  land  sold  by  him  while  in  ofiice 
and  before  the  purchaser  is  entitled  to  a  deed  conveys  no  title, 
82  O.  S.  368.  When  power  to  sell  includes  power  to  mortgage, 
62 Tex.  642;  4  Am.  Prob.  Rep.  81  note  p.  90,  see  Id.  p.  576. 

TESTAMENTARY   TRUSTEES. 

g  5981.  Trustees  appointed  by  will  to  give  bond,  unless, 
etc.  Every  trustee  appointed  in  any  will  shall,  before 
entering  upon  the  discharge  of  his  duty  as  such 
trustee,  execute  a  bond,  with  freehold  sureties,  pay- 
able to    the   state,    in   the  probate   court   of    the 
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county  in  which  any  such  will  may  be  admitted  to 
brobate)  to  the  satisfaction  of  said  court,  conditioned 
tor  the  faithful  discharge  of  his  duties  as  such  trustee ; 
provided,  that  when  by  the  terms  of  any  will,  the 
testator  shall  express  a  wish  that  his  trustee  may 
execute  the  trust  without  giving  bond,  the  court 
admitting  the  will  to  probate,  may,  at  its  discretion, 
grant  permission  to  the  trustee  to  execute  the  trust 
with  or  without  bond,  as  may  seem  expedient ;  and 
when  granted  without  bond,  the  court  may,  at  any 
subsequent  period,  upon  the  application  of  any  party 
interested,  require  bond  to  be  given ;  and  provided, 
further,  that  the  court  upon  the  application  of  any 
party  interested,  may,  if  deemed  necessary,  require  a 
new  or  additional  bond  at  any  time  before  the  com- 
pletion of  the  trust.    [62  v.  61,  ^  2.] 

It  is  a  well  settled  rule  in  equity  that  a  trustee  is  not  permit- 
ted to  so  manage  the  subject  of  his  trust  as  to  make  profit  or 
gain  therefrom  for  himself,  for  the  beneficiaries  in  the  trust 
ave  a  right  to  expect  and  requii*e  the  exercise  of  his  1)est  judg- 
ment, care  and  diligence  on  their  behalf,  and  the  gains  resulting 
therefrom  inure  to  their  sole  beneflt.  And  what  such  trustee 
may  not  do  directly,  he  is  not  permitted  to  do  thi'ough  the  in- 
tervention of  an  agent  or  attorney;  and  it  makes  no  aifference 
whether  such  agent  or  attorney  acts  for  the  trustee  solely  or  for 
him  andothei*s,  with  a  view  to  joint  profit;  for  what  he  can  not 
do  singly,  the  policy  of  the  law  will  not  permit  him  to  partici- 
pate in  aolng,  82  O.  S.  532.  Trustee  can  not  delegate  to  another 
discretion  to  sell  securities  and  change  investments  with  which 
he  was  vested  by  the  terms  of  the  will,  19  Bull  198,  see  $  5984  n. 
Note  and  mortgage  given  by  trustee  under  will  for  trust  funds 
which  he  wrongfully  converted  to  his  own  use,  held  to  enure  to 
beneficiaries,  40  O.  S.  400. 

g  5982.  Id.  In  oase  of  tnuts  heretofore  created  by  will. 
In  all  trusts  heretofore  created  by  will  and  not  fully 
discharged,  the  probate  court,  on  the  petition  of  any 
person  interested,  and  after  notice  to  the  trustee, 
shall,  where  not  otherwise  directed  in  the  will  and 
deemed  unnecessary  by  the  court,  require  a  bond  as 
provided  in  the  next  preceding  section.     [62  v.  61, 

S  6988.  Aemoved  on  failure  to  give  bond.  If  any 
trustee  aforesaid  shall  not  give  bond  within  such 
time  as  shall  be  ordered  by  the  court,  he  shall  be 
removed  from  his  trust,  or  be  considered  to  havQ 
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declined  it,  as  the  case  may  be;  and  some  other 
person  may  be  appointed  in  his  stead,  upon  giving 
the  required  bond.     [()2  v.  61,  §  3] 

di  5984.  Separate  bond  from  each  trustee  or  joint  bond. 
When  two  or  more  x)er8on8  shall  be  appointed 
trustees  by  any  will,  the  probate  court  may  take  a 
separate  bond  from  each,  with  sureties,  or  a  joint 
bond  from  all,  with  sureties.    [62  v.  61,  g  4.] 

When  a  lo=s  accrues  to  a  trust  fund  through  the  default  of 
one  of  five  trustees  appointed  by  will,  his  co- trustees  will  n"t 
be  held  responsible  for  such  loss,  if  they  have  acted  in  food 
faith  and  exercised  vigilance  over  the  fund  which  a  man  of  or- 
dinary prudence  would  exercij^e  over  his  own  property,  18  C). 
500;  but  when  trustees  authorize  one  of  their  number  to  receive 
and  control  the  trust  fund  and  are  negligent  in  taking  security 
and  looking  after  the  fund,  and  it  is  lost  by  the  defalcation  of 
the  trustee  having  such  control,  all  the  trustees  are  liable,  15  O. 
583,  see  93  N.  Y.  104.  When  a  trustee  acting  in  good  faith  with- 
out negligence  and  in  the  usual  course  of  business  deposits  trust 
funds  in  a  reputable  banking  house  to  his  credit  as  such  trustee 
and  not  mingled  with  his  own  funds,  he  is  not  liable  if  they  are 
lost  by  the  failure  of  the  bank,  3  C.  C.  11.  84;  see  84  O.  S.  2r>,  82 
(justice  of  the  peace) ;  1.  C.  S.  C.  R.  327. 

§  5985.  Sarviving;  trustee  may  ezeonte  trust.  When 
two  or  more  trustees  are  appointed  by  will,  to  execute 
a  trust,  and  one  or  more  of  them  die,  decline,  resign 
or  are  removed,  the  survivors  or  remaininpr  trustees 
or  trustee  may  execute  the  trust,  unless  the  terms  of 
the  will  express  a  contrary  intention.  [50  v.  297, 
2  66.] 

§  5986.  When  probate  judge  may  appoint  person  to 
exeente  a  trust.  If  any  testamentary  trustee  shall  die, 
decline  to  accept,  resign,  become  incapacitated,  or  be 
removed,  and  such  will  has  not  provided  for  the 
contingency  of  the  death,  incapacity  or  refusal  of  such 
trustee  or  trustees  to  accept  or  execute  the  trust,  the 
probate  court  having  probate  of  said  will  may  appoint 
some  suitable  person  or  persons  to  execute  the  trust 
according  to  the  will,  who  shall  give  bond  with  secu- 
rity, as  provided  herein.    [50  v.  297,  §  67.] 

39  O.  S.  29. 

g  6987.  Trusts  created  by  foreign  will.  Trusts  created 
by  a  will  made  out  of  this  state,  and  relating  to  lands 
Situated  in  this  state,  may,  after  the  win  is  duly 
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admitted  to  record  in  this  state,  be  executed  as  here- 
inafter provided.    [50  v.  297,  g  68.] 

J  5988.  Id.  Trustee  named  in  foreign  will  to  give 
bond.  If  a  trustee  is  named  in  such  foreign  will,  he 
may  execute  the  trust,  upon  giving  bond  to  the  state 
of  Ohio,  in  such  sum  and  with  such  sureties  as  shall 
be  approved  by  the  probate  court  of  the  county  in. 
which  said  lands,  or  any  part  thereof,  are  situate, 
conditioned 'to  discharge  with  fidelity  the  trust-  re- 
posed in  him :  provided,  that  when  the  testator  in 
the  will  naming  the  trustee,  shall  have  ordered  or 
requested  that  bond  should  not  be  given  by  said 
trustee,  the  bond  shall  not  be  required,  unless  from 
a  change  in  the  situation  or  circumstances  of  the 
trustee,  or  for  other  sufficient  cause,  the  court  of  pro- 
bate shall  think  proper  to  require  it.     [50  v.  297,  ?  69.] 

§  5989.  How  trustee  appointed  by  foreign  court  may 
execute  a  trust.  If  a  trustee  has  been  appointed  by  a 
foreign  court  according  to  the  laws  of  the  foreign 
jurisdiction,  he  may  execute  the  trust  upon  giving 
bond  as  provided  in  the  preceding  section,  and  satis- 
fying the  probate  court  of  the  county  in  which  such 
l.Hnds,  or  any  part  of  them,  are  situate,  by  an  authen- 
ticated record  of  his  appointment,  that  he  has  been 
duly  appointed  trustee  to  execute  the  trust.  [50  v. 
297,  -i  70.] 

^5990.  Probate  oourt  may  appoint  a  trustee  under  a 
foreign  will.  The  probate  court  of  the  county  where 
the  property  affected  by  the  trust  is  situated,  may, 
when  necessary,  on  application,  by  petition  of  the 
party  or  parties  interested,  appoint  a  trustee  to  carry 
into  effect  a  trust  created  by  a  foreign  will ;  which 
trustee,  before  entering  upon  his  trust,  shall  give  bond 
with  such  security,  and  in  such  amount,  as  such 
court  shall  direct.    [50  v  297,  §  71.] 

NUNCUPATITB  WILLS. 

^  5991.  nuncupative  will,  how  made  and  proved.  A 
verbal  will,  made  in  the  last  sickness,  shall  be  valid 
in  respect  to  personal  estate,  if  reduced  to  writing, 
and  subscribed  by  two  competent  disinterested  wit- 


173  NUNCUPATIVE  WILLS.  {  5991 

nesses,  within  ten  days  after  the  speaking  of  the 
testamentary  words;  and  if  it  be  proved  by  said 
witnesses,  that  the  testator  was  of  sound  mind  and 
memory,  and  not  under  any  restraint,  and  called 
npon  some  person  present,  at  the  time  the  testament- 
ary words  were  spoken,  to  bear  testimony  to  said 
disposition  as  his  will.    [50  v.  297,  g  74.] 

Form  of  nuncupative  will. — Id  the  matter  of  the  nuncupative 
i^ill  of  A.  B.  deceased.  On  the  sixth  day  of  October  A.  D.  188-, 
A.  B.  being  in  his  last  sickness,  at  his  residence  number— sti-eet 
in  Cincinnati,  HHmilton  county,  Ohio,  in  the  presence  of  the 
Butecribers  did  declare  his  last  will  concerning  the  disposition 
of  his  property  as  follows:  I  give  my  watch  to  (J.  D.  I  give  one 
thousand  dollars  to  E.  F.  I  give  all  the  rest  of  my  personal 
pi'operty  to  G.  H.  At  the  time  the  s.-iid  A.  B.  stated  the  forego- 
ing as  his  will,  he  was  of  sound  mind  and  memory  and  not  un- 
der  any  restraint;  and  he  at  that  time  called  upon  us  to  bear 
testimony  to  said  disposition  as  his  will. 

Keduced  to  writing  by  us,  this  15th  day  of  October  A.  D.  1888. 

(.Signed) 

State  of  Ohio, county,  ss.  Before  me Judge 

for  Deputy  Clerk]  of  the  Probate  court  of county,  per- 
sonally appeared  I.  J.  and  K.  L.  who  being  duly  sworn  pay  that 
they  were  present  or^  the  sixth  day  of  October  1888  at  the  les- 

idence  of  A.  B.  number street  in  Cincinnati,  Ilamilton 

county,  Ohio  and  did  hear  A.  B.  utter  what  is  specified  iu  the 
foregoing  writing:  that  he  was  at  that  time  of  sound  mind  and 
memory,  and  not  under  any  restraint,  and  that  he,  at  the  time 
the  testamentary  woitis  were  spoken  called  upon  them  to  bear 
testimony  to  said  disposition  as  his  will,  and  that  8ai«l  A.  B. 
was  then  in  his  last  sickness  to  the  l)est  of  their  knowledge  and 
belief. 

(Signed) 

Sworn  and  subscribed  before  me  this  16th  day  of  October,  A. 

D.  1888.  Judge  [or  Deputy  Clerk]  Probate  court 

county,  Ohio. 

Notes. — A  nuncupative  will  is  an  oral  will  declared  by  a  tes- 
tator iHjrore  witnesses  and  afterwards  reduced  to  writing. 
Schouler  on  Wills,  $  360.  It  must  be  made  in  the  '^af^t  sickness^' 
W  Johns.  603;  33  Md.  ^69;  21  Pa.  St.  296.  It  is  of  no  force  there- 
fore, sitould  testator  recover,  or  recover  sufficiently  to  be  able 
.  to  execute  a  written  will,  Id.  cf .  2  Ala.  239.  The  statute  of  1824 
(2  Chase  1306)  was  construed  to  confer  the  right  to  dispose  of 
real  estate  by  such  will,  12  O  S.  881;  10  O.  462.  A  nuncupative 
will  must  contain  substantially  the  words  spoken,  34  O.  S.  88. 
Directions  as  to  distribution  are  not  sufficient,  16  O.  S.  686.  It 
does  not  revoke  a  duly  executed  written  will,  8  0. 144.  It  must 
be  proved  that  testator  ^calledupon  some  peison  present  at  the 
time"Ptc.,2C.  C.  R.  298. 

Probate  of  nuncupative  will  refused  when  testator  did  not 
4ie  until  nine  days  after  making  it,  42  N.  J.  Eq.  625  s.  c.  5  Am. 
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Probate  Reports:  Following  cases  cited  in  note  p.  301.  Probate 
of  nuncupative  will  refused  when  testator  did  not  die  until  two 
months  after,  10  Tex.  120;  when  he  survived  thirty  days,  42  Ga. 
861;  nine  days,  4  Rawle  46  s.  c.  26  Am.  Dec.  115;  six  days,  20 
Johns.  &02s.  c.  11  Am.  Dec.  307;  five  days,  10  Gratt.  548;  lour 
days,  21  Pa.  8t.  296;  one  day,  6  Watts  &  Serg.  184;  2  Stew.  364; 
33  Md.  569;  one  hour  before  death,  10  Pa.  St.  254.  Cases  where 
such  will  was  held  not  invalid  because  testator  may  have  had 
time,  opportunity  and  capacity  to  reduce  it  to  writing,  82  III. 
60  s.  c.  2o  Am.  Rep.  290;  2  Ala.  (N.  S. )  242;  7  Heisk.  216;  22 Ga. 
293.  Testamentary  intention  necessary,  67  Mass.  116;  16  Phila. 
651;  3  Leigh  140;  2  Stew.  361;  27  IH.  247;  26  N.  H.  372;  36  Md.  630; 
83  Miss.  629;  9  B.  Mon.  653;  14  La.  Ann.  729. 

J  5992.  Must  be  admitted  to  probate  within  six 
months.  No  nuncupative  will  shall  be  admitted  to 
record,  unless  the  same  shall  be  offered  for  probate 
within  six  months  after  the  death  of  the  testator. 
[50  V.  297,  ?  75.] 

§  5993.  Expenses  and  fees.  The  expense  of  proving 
and  recording  wills,  shall  be  paid  by  the  party  at  whose 
instance  the  same  is  done;  and  the  witnesses  and 
officers  shall  have  the  like  fees  for  attendance  and 
services  as  in  other  cases ;  and  upon  the  executor  or 
administrator  being  appointed  the  expense  shall  be 
re-imbursed  out  of  the  estate.   [50  v.  297,  ?  76.] 


CHAPTER  II. 
Executors  and  Administrators. 

1 5994.  What  conrt  shall  grant  administration.  Upon 
the  decease  of  any  inhabitant  of  this  state,  letters 
testamentary  or  letters  of  administration  on  his  estate, 
shall  be  granted  by  the  probate  court  of  the  county 
in  which  the  deceased  was  an  inhabitant  or  resident 
at  the  time  of  his  death ;  and  when  any  person  shall 
die  intestate  in  any  other  state  or  country,  leaving 
any  estate  to  be  administered  within  this  state, 
administration  thereof  shall  be  granted  by  the  probate 
court  of  any  cofinty  in  which  there  is  any  estate  to  be 
administered ;  and  the  administration  which  shall  be 
first  lawfully  granted,  in  the  last  mentioned  case, 
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shall  extend  to  all  the  estate  of  the  deceased,  within 
the  state;  and  shall  exclude  the  jurisdiction  of  the 
probate  court  in  every  other  county.    [38  v.  140,  H,] 

Form  0/ application  for  appointment  as  eref^tor  or  admin  ^ 
istrator.— To  the  Honorable,  the  Judge  of  the  Probate  court  of 
county,  Ohio: 

Your  petitioner  represents  that  A.  B.,  late  of  Mid  county, 

died  testate  on  or  about  the day  of lJy»— , 

leavine  an  estate  to  be  administered,  worth  about  I r 


consisting  of    Personalty  estimated    at 
I and  Realty  estimated  at 


4- 


The  following  named  persons  are  the  next  of  klo  of  said  deced- 
ent: 


NAMS. 

BELATIOXBHir. 

RX8IDBNCB. 

* 

• 

Tonr  petitioner  asks  to  be  appointed of  said  estate, 

and  oners  as  sureties Residence  Keaidcnca 

Residence. 

Resident  freeholders  of  said  county,  and  suggests  that  the 
court  appoint —   appi-aisers. 

(sign  full  name) : 

Petitioners  residence 

Place  of  busineso 

A  ttomeys. 

State  of  Ohio,  county,  ««.    Personally  appeared 

before  me,  the  undersigned.  Judge  of  the  Probate  court  in  and 

for  said  county who  upon  oath  deposeth  and  sailh  that 

the  foregoing  statement  of  the  real  and  personal  property  of  the 
sflid  A.  B.  deceased,  is  in  all  respects  Just  and  true,  according 

to  the  best  of knowledge;  and  \in  case  of  intestacy]  that 

there  is  not  to knowlege  any  last  will  and  testament  of  said 

dece'lent.  ^ 

Sworn  and  subscribed  to  oefore  me  this— day  of 188- 

Probate  Judge. 

By Deputy  clerk. 

Relinquishment  of  right. ^The  undersigned  hereby  relin- 

quisltes ^right  to  administer  the  estate  of  A.  B.  deceased,  and 

asks  the  court  to  appoint 

§  6996.  When  letters  teitamentary  to  iiiue.  When 
any  will  shall  be  duly  proved  and  allowed,  the  probate 
court  shall  issue  letters  testamentary  thereon,  to  the 
executor,  if  any  be  named  therein,  if  he  is  legally 
competent,  ana  if  he  shall  accept  the  trust,  and  shall 
give  bond,  if  bond  required  to  discharge  the  same; 
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otherwise,  the  court  shall  grant  letters  of  administra- 
tion on  the  estate,  as  hereinafter  provided.  [38  v. 
146,  i  2.] 

J  5996.  Bond  of  executor  and  its  condition ;  when 
bond  not  required.  Every  executor,  before  entering 
upon  the  execution  of  his  trust,  shall  give  bond,  with 
two  or  more  sufficient  sureties,  in  such  sum  as  the 
court  shall  order,  payable  to  the  state,  with  condition, 
as  follows : 

First— To  make  and  return  to  the  court,  on  oath, 
within  three  months,  a  true  inventory  of  all  the 
moneys,  goods,  chattels,  rights  and  credits  of  the 
testator  which  are  by  law  to  be  administered,  and 
which  shall  have  come  to  his  possession  or  knowledge ; 
and,  also,  if  required  by  the  court,  an  inventory  oi 
the  real  estate  of  the  deceased. 

Second — To  administer  according  to  law,  and  to  the 
will  of  the  testator,  all  his  goods,  chattels,  rights  and 
credits,  and  the  proceeds  of  all  his  real  estate,  that 
may  be  sold  for  the  payment  of  his  debts  or  legacies, 
which  shall  at  any  time  come  to  the  possession  of  the 
executor,  or  to  the  possession  of  any  other  person  for 
him;  and, 

Third — To  render,  upon  oath,  a  just  and  true  account 
of  his  administration,  within  eighteen  months,  and 
at  any  other  times  when  required  by  the  court  or  the 
law ;  and  failing  so  to  do  for  thirty  days  after  he  shall 
have  been  notified  of  the  expiration  of  the  time  by 
the  probate  judee,  he  shall  receive  no  allowance  for 
services,  unless  the  court  shall  enter  upon  its  journal 
that  such  delay  was  necessary  and  reasonable. 

And  when  there  are  two  or  more  persons  appointed 
executors,  none  shall  intermeddle  or  act  as  such  but 
those  who  actually  give  bond  as  before  prescribed: 
provided,  however,  that  when,  by  the  terms  of  any 
last  will,  the  testator  shall  express  a  wish  that  his 
executor  mav  execute  the  same  without  giving  bond, 
the  court  admitting  the  will  to  probate,  may  at  its 
discretion,  grant  letters  testamentary,  with  or  without 
bond,  as  mav  seem  expedient;  and,  when  granted 
without  bona,  may,  at  any  subsequent  period,  upon 
the  application  of  any  party  interested,  require  bond 
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to  be  given,  and  in  default  of  his  giving  the  same, 
he  may  be  removed.  .  [59  v.  98,  §  3 ;  45  v.  25,  i  2.] 

FarTn  of  bond.— Know  all  men  by  these  presents,  that  we,  A. 
B.,  C.  D.  and  E.  F.  ai-e  held  and  firmly  bound  unto  the  State  of 

Ohio  in  the  sum  of dollars,  to  tiie  payment  of  which  we 

do  hei-eby  jointly  and  severally  bind  ouraelves,  our  heirs,  execut- 
ors and  administrators. 

The  condition  of  the  aboTe  obligation  is  such,  that  *  whereas^ 
letters  testamentary  upon  the  estate  of  G.  H.,  deceased,  wera 

gi*anted  to  the  said  A.  B.,  by  the  probate  court  of 

county,  in  the  State  of  Ohio  on  the day  of A.  D.  188- ; 

now  if  the  said  A.  B.  as  executor  of  the  last  will  and  testament 
of  the  said  G.  H.,  deceased,  shall: 

Fii-st,— Make  and  return  to  the  court,  on  oath,  within  three 
months,  a  true  inventory  of  all  tbe  moneys,  goods,  chattels, 
rights,  and  credits  of  the  testator  which  are  by  law  to  be  ad- 
ministered, and  which  shall  have  come  to  his  possession  or 
knowledge;  and  also,  if  required  by  the  court,  an  inventory  of 
the  i*eal  estate  of  the  deceased. 

Second.— Shall  administer  according  to  law,  and  to  the  will 
of  the  testator,  all  his  goods,  chattels,  rights,  and  credits,  and 
the  proceeds  of  all  his  real  estate,  that  may  be  sold  for  the  pay- 
ment of  his  debts,  or  legacies,  which  shall  at  any  time  come  to 
the  possession  of  the  executor,  or  to  the  possession  of  any  other 
person  for  him ;  and 

Thii-d.— Shall  render,  upon  oath,  a  Just  and  true  account  of 
his  administration.  Within  eighteen  months,  and  at  any  other 
times  when  required  by  the  court  or  the  law;  and  failing  so  to 
do  for  thirty  days  after  he  shall  have  been  notified  of  the  ex- 
piration of  the  time  by  tbe  probate  judge,  he  shall  receive  no 
allowance  for  services,  unless  the  court  shall  enter  upon  its 
journal  that  such  delay  was  necessary  and  I'easonable ;  then  this 
obligation  to  be  void :  otherwise  to  remain  in  full  force. 

Signed  by  us  this day  of A.  D.  188- . 

Exeodted  in  preicnce  of 


Affidavit  of  bondsmen. St&te  of  Ohio, county,  ss, 

Pei'sonally  appeared  before  me,  the  undersigned.  Judge  of  the 

Probate  court  in  and  for  the  county  of C.  D.  and  E.  F. 

who  upon  oath  depose  and  say  that  they  are  residents  of  said 
county,  and  that  they  own  real  estate,  situate  in  the  county  of 
^^ — State  of  Ohio,  worth  the  sum  of  [  By  order  of  the  Prob- 
ate court  of  Hamilton  county  ^•''on  all  bonds  taken  in  this  court 
there  shall  not  be  lesstJian  two  sureties j  who  must  be  residents 
of  this  coynty^  and  such  sureties  on  each  bond  must  in  the  ag- 
gregate own  real  estate  in  this  county  worth  double  the 
amount  of  the  bond  beyond  their  debts,  and  have  real  estate  in 
this  county  liable  to  execution^  equal  to  the  amount  stated  in  the 
bond"] — — — dollars  beyond  their  debts,  and  that  they  have  real 

property  liable  to  execution  in  this  county,  worth dol- 

ars.  (Signed) 

Swonj  to  and  subscribed  before  me  this— day  of 18— 

Probate  judge. 

By Deputy  clerk. 
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Entry  approving  bond.—[TitU.'\  A.  B.  having  filed  his  bond 
as  executor  herein  in  the  sum  of  dollars,  with  C.  D.  and 

}^.  F.  as  sureties,  and  the  court  haying  examined  said  sureties 
concerning  their  qualifications  and  having  also  examined  said 
bond,  it  is liereby  approved  and  on  the  recommendation  of  said 
A.  B.,  tlie  court  liereoy  appoints  I.  JmK.  L.  and  M.N.,  three 
suitalile  disinterested  pei'sous,  appraisers  of  the  property  ot  said 
deceased.         * 

Letters    Testamentary. — State    of    Ohio,   County,   ss: 

Wliereas,  G.  H.,  late  of  the  county  of ,  and  State  of  Ohio, 

(tied,  leaving  a  last  will  and  testament  (a  copy  whereof  is 
hereto  attached),  which  said  will  and  testament  has  been  duly 
provea  and  admitted  to  probate  and  record  by  our  Probate 

Court  within  and  for  the  county  aforesaid,  on  the day  of 

,  A.  D.  188—.     Know  ye,  therefore,  that  the  Probate  Court 

of  said  county  doth  hereby  grant  unto  A.  B.,  the  executor  in 
said  will  and  testament  named  letters  testamentary  thereon ,■{• 
hereby  granting  to  said  executor  all  and  singular  the  powers 
necessary  and  by  law  requii*ed,  to  enable  him  to  take  an  inven- 
tory of,  collect,  sue  for,  and  recover,  all  and  singular,  the 
goods,  chattels  and  credits  of  the  said  deceased,  and  out  of  the 
same,  or  such  part  thereof  as  shall  come  to  his  hands,  the 
debts  of  the  said  deceased  [and  the  legacies  in  said  will  named] 
to  pay  and  discharge  according  to  law,  and  to  the  will  of  said 
testator,  and  the  same  fully  to  administer  in  all  things  as  re- 
quired by  law.*  And  the  Court  has  appointed  I.  J.,  K.  L.  and 
M.  N.  to  appraise  on  oath  or  affirmation,  all  and  singular,  the 
goods,  chattels  and  credits  of  the  said  deceased. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 

affixed  the  seal  of  the  said  Probate  Court  at .  this day 

of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  eighty-eight. 

,  Probate  Judge. 

iVote^.— Letters  can  not  be  jiri'anted  on  the  estate  of  a  life 
convict,  17  O.  260;  or  of  any  living  person,  62  Cal.  GO.  A  bond 
given  by  an  executor  or'administraror  is  governed  by  the  laws 
jn  force  at  the  time  it  was  given,  20  O.  93. 

{  6997.  Bond  when  executor  is  residnary  legatee.  If 
the  executor  is  residuary  legatee,  he  may,  instead  of 
the  bond  prescribed  in  the  preceding  section,  give 
bond  in  a  sum,  and  with  two  or  more  sureties,  to  the 
satisfaction  of  the  court,  with  condition  to  pay  all  the 
debts  and  legacies  of  the  testator ;  in  which  case  he 
shall  not  be  required  to  return  an  inventory.  [38  v. 
146,  •§4.] 

Fdrm  0/  Bond.— \  Follow  the  form  under  the  preceding  sec- 
tion down  to  *,  and  continue  as  follows] :  Whereas,  bv  the  last 
will  and  testament  of  G.  H.,  deceased,  duly  admitted  to  pro- 
bate bv  the  Probate  Court  of Count v,  O'hio,  the  said  A.  B. 

is  made  residuary  legatee  of  all  the  estate,  both  real  and  per- 
sonal, lor,  Qf  the  pei-sonal  estate]  of  said  G.  H.,  deceased. 
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Kow,  if  the  said  A.  B.  ehall  pay  all  the  debt*  and  legiicfefl  of 
the  said  decedent,  tof^ther  with  all  the  chanre*  of  admtni ti- 
tration, and  all  other  legal  claims  again»t  iahl  eiitate,  tben 
this  obligation  to  be  void;  otherwise  to  remain  in  full  force. 
Signed,  etc.,  [a»  in  form  under  preceding  ieclion,] 

In  an  action  against  an  executor  upon  his  bond  as  renidaaiy 
legatee,  it  is  not  necessary  that  the  petition  allege  the  present- 
ment of  the  claim  for  allowance,  or  other  niattcra  specilled  In 
H108,  13  0.  S.  625. 

2  6998.  Baoh  bond  not  to  difcharge  lien  on  roftl  ottnto 
except,  etc.  The  giving  of  such  bond  as  is  prescribed 
in  the  preceding  section,  shall  not  discharge  tlie  Hen 
on  the  real  estate  of  the  testator,  for  the  payment  of 
his  debts,  except  only  on  such  part  thereof  as  shidl 
have  been  lawfully  sold  by  the  executor,  to  one  who 
purchased  in  good  faith  and  for  a  valuable  considera^ 
tion.    [38  V.  146,  {  6.] 

g  5999.  Separate  or  joint  bond  may  be  taken.^8nretiei 
to  be  inhabitanta  of  state.  When  two  or  more  persons 
are  appointed  executors,  administrators  or  testament- 
ary trustees,  the  court  may  take  a  separate  bond, 
with  sureties,  from  each  of  them,  or  a  joint  bond, 
with  sureties,  from  all  of  them  together ;  and  in  all 
bonds  with  sureties,  given  by  executors,  administra- 
tors or  trustees,  all  the  sureties  shall  be  inhabitants 
of  this  state,  and  such  as  the  court  shall  approve; 
and  the  bonds  shall  be  filed  in  the  court  taking  the 
same.    [38  v.  146,  §  6.] 

When  two  administrators  give  a  joint  bond,  with  surety  for 
the  faithfnl  administration  of  the  estate  that  may  coni'e  to 
their  possession  and  thereafter  all  the  property  of  the  deccaned 
conies  into  their  Joint  possession,  if  waste  is  committed  by  one  of 
the  administrator,  aiter  the  death  of  the  other,  it  will  be  the 
right  of  the  surety,  that  the  estates  of  both  the  adniini8tratoi*s 
shall  l)e  exhausted  before  the  surety  shall  }ye  subjected  for  the 

surviving  administrator's  default,  45  O.  S.  ;  19  Bull  825. 

Such  administrators,  as  between  themselves  and  the  surety, 
are  principals,  and  the  surviving  administrator  an<l  the  repre- 
sentatives of  the  deceased  administrator  will  be  jointly  liable 
to  indemnify  the  surety,  if  he  has  been  subiected  for  the  waste, 
committed  by  one  of  the  principals  after  the  death  of  his  asso- 
ciate, Id. 

^,  6000.  If  executor  renonnces,  etc.,  administration 
to  be  granted.  If  any  person,  who  is  named  as  exe- 
cutor in  the  will  of  a  decedent,  shall  refuse  to  accept 
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the  trust,  or  if,  after  being  duly  cited  for  that  purpose, 
shall  neglect  to  appear  and  accept,  or  if  he  shall 
neglect,  for  twenty  days  after  probate  of  the  will,  to 
give  bond,  as  before  prescribed,  the  court  shall  grant 
letters  testamentary  to  the  other  executor,  if  there  be 
any  capable  and  willing  to  accept  the  trust;  and  if 
there  i8  no  such  other  executor  named  in  the  will, 
the  court  shall  commit  administration  of  the  estate, 
with  the  will  annexed,  to  such  person  as  would 
be  entitled  thereto,  if  the  deceased  had  died  intestate. 
[82  V.  223,  38  v.  146,  |  7.] 

Letters  of  administration  with  the  will  annexed. — State  of 

Ohio— —county,  «a.  Whereas  G.  H.,  late  of  the  county  of 

and  State  of  Ohio,  died,  leaving  a  iHBt  will  and  testament  (a 
true  copy  whereof  is  hereto  attached)  which  said  will  has  l)een 
d*ily  pi-oven  and  admitted  to  i-ecord  by  our  probate  court 

witnin  and  for  the  county  aforesaid,  on  the -—day  of 

A.  D.  18 . 

And  whereas  the  executor  in  said  will  named  has  refused  to 
accept  the  trust  [follow  the  statute  above  according  to  the  na- 
ture of  t/ie  case.] 

Know  ve,  therefoi*e,  that  the  said  probate  court  has  granted 
unto  X.  iT.  letters  of  administration  with  the  said  will  thereto 
annexed.    [Follow form  under  $  599S  from  f  on  to  the  end.] 

i  6001.  Adminittration  during  the  minority  of  an 
execntor.  When  a  person  appointed  executor  is 
under  the  age  of  twenty-one  years,  at  the  time  of 
proving  the  will,  administration  may  be  granted  with 
the  will  annexed,  during  his  minority,  unless  there 
be  another  executor  who  will  accept  the  trust,  in 
which  case  the  estate  shall  be  administered  by  such 
other  executor,  until  the  minor  shall  arrive  at  full 
age,  when  he  may  be  admitted  as  executor  with  the 
former,  upon  giving  bond  as  before  provided.  [38  v. 
146,  ?8.] 

J  6008.  Bond  of  administrator  with  the  will  annexed. 
Every  person  who  is  appointed  administrator  with 
the  wilt  annexed,  shall,  before  entering  on  the  exe- 
cution of  his  trust,  give  bond  in  like  manner,  and 
with  like  condition  as  is  required  of  an  executor. 
[38  V.  146,  i  9.] 

The  form  is  the  same  as  that  under  $  5996,  the  words  "letters 
of  administration  with  the  will  annexed"  being  substituted  for 
'•letters  testamentary"  in  the  second  paragraph  and  "admin- 
istrator with  the  wiU  ftonexed  ot  the  estate,"  etc.  for  "exec- 
utor." '  f  . 
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26003.    Exmmtor  of  an  ezarator  not  to  adaUUlor  tht 

estate  of  the  first  testator.  The  executor  of  an  executor 
shall  have  no  authority,  as  such,  to  administer  the 
estate  of  the  first  testator ;  but  on  the  death  of  the 
sole  or  surviving  executor  of  any  last  will,  adminiS' 
tratioQ  of  the  estate  of  the  first  testator,  not  already 
administered,  may  be  granted,  with  the  will  annexedi 
to  such  person  as  the  court  shall  think  fit  to  appoint 
[38  V.  14t),  i  10.] 

2  6004.  Powers  of  an  exeentor  before  letters  testament- 
ary are  granted.  No  executor  named  in  a  will,  shall, 
before  letters  testamentary  are  granted,  have  any 
power  to  dispose  of  any  part  of  the  estate  of  the 
testator,  except  to  pay  funeral  charges,  nor  to  inter- 
fere, in  any  manner,  with  such  estate^  further  than  ia 
necessary  for.  its  preservation.    [38  y.  146,  j  11  ] 

2  6005.  To  whom  letters  of  administration  shall  bo 
granted.  Administration  of  the  estate  of  an  intestate 
Bhall  be  granted  to  some  one  or  more  of  the  persons 
hereinafter  mentioned ;  and  they  shall  be,  respective- 
ly, entitled  thereto  in  the  following  order,  to  wit : 

First — ^The  husband  or  widow  of  the  deceased,  or 
next  of  kin,  or  both,  as  the  court  may  think  fit ;  and  if 
they  do  not  voluntarily  either  take  or  renounce  the 
administration,  they  shall,  if  resident  within  the 
county,  be  cited  by  the  court,  or  notified  by  a  party 
in  interest,  for  that  purpose. 

Second — ^If  the  persons,  so  entitled  to  administration 
are  incompetent,  or  evidently  unsuitable  for  the  dis- 
charge of  the  trust,  or  if  they  neglect,  without  any 
sufficient  cause,  to  take  administration  of  the  estate, 
the  court  shall  commit  it  to  one  or  more  of  the 
principal  creditors,  if  there  be  any  competent  and 
willing  to  undertake  the  trust. 

Third — If  there  be  no  such  creditor,  and  the  court 
is  satisfied  that  the  estate  exceeds  the  value  of  one 
hundred  dollars,  the  court  shall  commit  administra- 
tion to  such  other  person  as  it  shall  think  fit :  pro- 
vided, however,  that  letters  of  administration  shall 
not  be  issued  upon  the  estate  of  an  intestate  until 
the  person  to  be  appointed  has  made  and  filed  an 
affidavit  that  there  is  not,  to  his  knowledge,  any  last 
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will  and  testament  of  the  alleged  intestate :  provided, 
further,  that  every  person,  before  being  appointed 
executor  or  administrator,  shall  make  and  file  au 
application  under  oath,  which  shall  contain  the  names 
of  the  husband  or  widow  and  all  the  next  of  kin  of 
the  deceased,  to  such  person  known,  their  post  office 
address,  if  known,  and  also  a  statement  in  general 
terms  as  to  what  the  estate  consists  of,  and  the  prob- 
able value  thereof.     [82  v.  223  ] 

See  $  6013  as  to  administration  in  case  of  non-resident  in 
business  isi  Ohio.  The  next  of  kin  are  entitled  to  a  reasonable 
time  to  apply  for  lettei*s.  Eighteen  days  reasonable,  39  O.  S. 
181.  A  domestic  creditor  is  entitled  to  be  apnointed  adminis- 
trator of  a  foreigner  owning  lands  here,  4  0.  68.  The  laws 
of  this  State  do  not  recoj^nize  an  administrator  de  son  torU  15  0. 
517.  Agreement  to  secure  ajjpointnient  as  administrator  of  one 
not  entitled  thereto  by  relationship  antl  furnish  him  with  bond, 
void,  15  Bull  386.    See  form  $  5994  n. 

§  6006.  Bond  of  administrator  and  its  condition. 
Every  administrator  shall,  before  entering  on  tho 
execution  of  his  trust,  give  bond  with  two  or  more 
sufficient  sureties,  in  such  sum  as  the  court  shall 
order,  payable  to  the  state,  with  condition,  as  follows : 

*Fir8t~To  make  and  return  into  court,  on  oath, 
within  three  months,  a  true  inventory  of  all  moneys, 
goods,  chattels,  rights  and  credits  of  the  deceased, 
which  have  or  shall  come  to  his  possession  or  knowl- 
edge; and,  also,  if  required  by  the  court,  an  inventory 
of  the  real  estate  of  the  deceased. 

Second— To  administer  according  to  law,  all  the 
moneys,  goods,  chattels,  rights  and  credits  of  tho 
deceased,  and  the  proceeds  of  all  his  real  estate  that 
may  be  sold  for  the  payment  of  his  debts,  which  shall 
at  any  time  como  to  the  possession  of  the  administrator 
or  to  the  possession  of  any  other  person  for  him. 

Third— To  render,  upon  oath,  a  true  account  of  his 
administration,  within  eighteen  months,  and  at  any 
other  times  when  required  by  the  court  or  the  law, 
and  failing  so  to  do  for  thirty  days  after  he  shall  have 
been  notified  of  the  expiration  of  the  time  by  the 
probate  judge,  he  shall  receive  no  allowance  for  ser- 
vices, unless  the  court  shall  enter  upon  its  journal 
that  such  delay  was  necessary  and  reasonable. 
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Fourth — To  pay  any  balance  remaining?  in  his  handn 
tipoT  the  settlement  of  his  accounts,  to  nuch  p<»r8<»n» 
as  the  court  or  the  law  shall  direct ;  and, 

Fifth — To  deliver  the  letters  of  administration  into 
court,  in  case  any  will  of  the  deceased  shall  he 
thereafter  duly  proved  and  allowed*  [oD  v.  VR^ 
2  13.] 

Form  q/ adminisirntion  hon^,  [FoUoir  the  form  undrr  ^  .'.rvf 
to* and  continu*'.]  Whereai*,  letters  of  administ ration  ii|m>ii  tti<* 
estate  of  G.  H.  deceased  were  |B^rante<l  to  the  i»aid  A.  H.  by  the 

Srobate  court  of county,  in  the  Mate  of  (ihlo,  on  tlie-^ 
ay  of IS :  now  if  the  said  A.  H.  as  adniini^trntor  of 

the  estate  of  said  deceased  shall  first,  [Follow  the  worfl*  of  the 
above  'i  6006  from  •  to  the  end.]  theD  this  obligation  to  bo  'voi<i, 
otherwise  to  remain  in  full  force.    (Signed,  etc.) 

Letters  of  Administration. — State  of  Ohio,—-  County,  «jf: 
To  all  who  shall  see  these  presents,  gi'eeting:  Whereas,  (..II., 

late  of  the  county  of ,  and  State  of  Olilo,  died  inte^tnti*; 

whereby  it  becomes  expedient  that  the  Probate  Court  within 
and  for  the  county  aforesaid,  should  appoint  some  suitable  ami 
trusty  person  or  persons  to  collect  and  admin  inter,  all  and 
singular,  the  goods,  chattels  and  credits  of  the  said  A.  B., 
deceased,  whereof  he  died  possessed.  Know  ye,  therefore,  that 
the  said  Probate  Court  has  nominated  and  appointed,  and  by 
these  presents  does  nominate  and  ap|»oint  A.  B.  administrator 
of  all  and  singular,  the  goods,  chattels  and  credits  of  the  dc> 
ceased;  hereby  granting  to  said  administrator,  all  and  singii- 
lar,  the  power  necessary,  and  by  law  required,  to  enable  him 
to  take  an  inventory  of,  collect,  sue  for  and  recover,  all  and 
singular,  the  goods,  chattels  and  credits  of  the  said  deceased; 
and  out  of  the  same,  or  such  part  thereof  as  shall  come  to  his 
hands,  the  debts  of  the  said  deceased  to  pay  and  dischargo 
according  to  law,  and  of  the  vest  and  residue  of  said  goo<i8, 
chattels  and  credits,  to  make  a  lust  and  lawful  distribution, 
and  the  same  fully  to  administer  in  all  things  by  law  requii'cd. 
[  Follow  form  under  $  6996  from,  *,] 

Notes.— The  sureties  upon  an  executor's  or  administrator's 
bond  are  liable  on  tlie  same  for  the  proceeds  of  lands  soltl  under 
an  order  of  court  for  the  payment  of  debts,  4  0. 127;  and  wiien 
the  obligor  on  such  bond  becomes  administrator  of  an  obligee, 
the  bond  is  suspended,  and  the  debt  due  becomes  assets  in  the 
hands  of  the  debtor's  administrator,  16  O.  8.  273.  The  omis- 
sion of  an  administrator  to  give  a  l>ond  with  the  requisite  num- 
ber of  sureties  upon  it  will  not  affect  his  right  to  recover  in  an 
action  where  letters  have  been  issued  by  the  Pix)bate  Court 
upon  the  bond  as  given,  and  remain  unrevoked,  41  O.  S.  037. 

J  6007.  Special  administrator,  when  appointed.  When 
by  reason  of  a  suit  concerning  the  proof  of  a  will,  or 
from  any  other  cause,  there  shall  be  a  delay  in  grant- 
ing letters  testamentary,  or  of  administration,  the 
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court  may,  in  its  discretion,  appoint  a  special  admin- 
istrator to  collect  and  preserve  the  eflFects  of  the  de- 
ceased.    [38  V.  146,  i  14.] 

J  6008.  Bond  of  speoial  administrator.  Every  such 
special  administrator,  before  entering  upon  the  duties 
of  his  trust,  shall  give  bond,  with  two  or  more  suffi- 
cient sureties,  in  such  sum  as  the  court  shall  order, 
pavable  to  the  state  of  Ohio,  with  condition  that  he 
will  make  and  return  into  court,  within  three  months, 
a  true  inventory  of  all  the  moneys,  goods,  chattels, 
rights,  and  credits  of  the  deceased  which  have  or 
slmll  come  to  his  possession  or  knowledge,  and  that 
he  will  truly  account,  on  oath,  for  all  the  moneys, 
goods,  chattels,  debts,  and  effects  of  the  deceased,  that 
shall  be  received  bv  him  as  such  special  administrator, 
whenever  required  by  the  court,  and  will  deliver  the 
same  to  the  person  who  shall  be  appointed  executor 
or  administrator  of  the  deceased,  or  to  such  other 
person  as  shall  be  lawfully  authorized  to  receive  the 
same.     [38  v.  146,  §  15.] 

Form  of  Bond.—\  Follow  form  under  $  5996  dowii  to  *,  and 
continue  as  follows] :  Whereas,  the  Pi*obate  Court  of coun- 
ty, in  the  State  of  Ohio,  on  the day  of ,  A.  D.,  188—, 

appointed  the  said  A.  B.  special  administrator  to  collect  and 
preserve  the  effects  of  G.  H.,  deceased.  Now,  if  the  said  A.  B., 
as  special  administrator,  as  aforesaid,  shall  make  and  reluiii 
into  said  court  within  three  months,  etc.,  \  Follow  theword^ 
of  the  statute  a^ove  to  the  end]  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force.    Signed,  etc. 

2  6009.  Powers,  duties  and  oompensation  of  special 
administrator.  Such  special  ad ministrator  shall  collect 
all  the  goods,  chattels,  and  debts  of  the  deceased,  and 
preserve  the  same  for  the  executor  or  administrator 
who  may  thereafter  be  appointed ;  and  for  that  pur- 
pose, may  commence  and  maintain  suits  as  an  ad- 
ministrator, and  may  also  sell  such  perishable  and 
other  goods  as  the  court  may  order  to  be  sold;  and 
he  shall  be  allowed  such  compensation  for  his  ser- 
vices as  the  court  shall  think  reasonable,  if  he  delivers 
over  forthwith  to  the  executor  or  administrator  who 
may  supersede  him,  the  property  and  effects  of  the 
estate,  as  hereinafter  provided.    [38  v.  146,  §  16.] 

§  6010.  Powers  of  special  administrator  to  cease  on 
appointment  of  administrator,  etc.    Upon  the  granting 
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of  letters  testamentary  or  of  administration,  the  pow- 
er of  the  special  administrator  shall  coaso,  and  he 
shall  forthwith  deliver  to  the  executor  or  administra- 
tor all  the  goods,  chattels,  moneys,  and  effects  of  the 
deceased  in  his  hands;  and  the  executor  or  a<lniinis- 
tratormay  be  admitted  to  prosecute  an^  suit  com- 
menced by  the  special  administrator,  in  like  manner 
as  an  administrator  de  bonis  non  is  authorized  to 
prosecute  a  suit  commenced  by  a  former  executor  or 
administrator.    [38  v.  146,  {  17.] 

J  6011.  How  special  adminiitrator  may  bs  proM«ded 
against  by  the  exeoator,  etc.  If  such  special  adnnnis- 
trator  shall  neglect  or  refuse  to  deliver  over  the  pro{>- 
erty  and  estate  to  the  executor  or  administrator,  as 
provided  in  the  preceding  section,  the  court  may,  by 
citation  and  attachment,  compel  nim  to  do  so ;  and 
the  executor  or  administrator  may  also  proceed,  hy 
civil  action,  to  recover  the  value  of  the  assets  from 
him  and  his  sureties.    [38  v.  146.  8  18.] 

Form  of  CUaHon.—QtAte  of  Ohio, coanty,  m. 

To  A.  B.,  special  administi'atorof  the  estate  of  [or  executor 
of  the  last  will  and  testament]  of  C.  D.  deceased: 

You  are  hereby  required,  on  or  before  the — -day  of A.  D. 

188-  to  deliver  to  £.  F.,execntor  of  the  last  will  and  t<>8t anient 
[or  administrator  of  the  estate]  of  C.  D.  deceased,  all  the  ROo<iH, 
chattels,  moneys  and  effects  of  said  decedent  in  your  uan<ls 

accordin&r  to  law,  or  to  appear  in  this  court  on aay  of 

188-,  and  show  cause  why  an  attachment  should  not  issue 
against  yon  for  your  default. 

Witness  my  signature  and  the  seal  of  said  probate  court,  at 
this —  day  of A.  O.  Ib8-. 

[seal]  Probate  Judge. 

Journal  en/ry.— State  of  Ohio,  on  application  of  E.  F.  executor, 
etc.  T.  A.  B.  special  administrator,  etc.  The  writ  of  cilation 
having  heen  returned  seized,  upon  said  A.  B.,  defendant,  re- 
quiring him  on  or  before  the day  of A.  D.  188-  to  de- 
liver to  said  E.  F.  executor,  etc.,  all  the  goods,  chattels  moneys 
and  effects  of  said  decedent  in  his  hands;  and  said  A.  B.  havinfir 
failed  to  comply  with  the  order  aforesaid,  or  to  show  cause  why 
an  attachment  should  not  issue  against  him  for  hie  default,  it 

is  ordered  that  a  writ  of  attachment  issue  to  the  sheriff  of 

county,  to  bring  the  l)ody  of  said  A.  B.  into  this  court  forthwith, 
to  abide  such  order  as  the  couit  may  make  conccining  him  in 
this  behalf. 

Writ  of  attachment.— StAte  of  Ohio, county,  »». 

Tothesheriff  of  said  county,  greeting:  ,  ^  t^ 

Whereas,  A.  B.,  special  administrator  of  the  estate  oi  C  D., 
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deceased,  was  by  the  order  of  the  probate  couit  of  said  county 
required  to  deliver  to  E.  F.,  the  duly  appointed  executor  [or 
administrator  of  the  estate]  of  the  lust  will  and  te&tament  of 
said  decedent,  all  the  goods,  chattels,  moneys  and  effects  of  said 

decedent  in  his  hands,  on  or  before  the day  of  —. 188-,  or 

to  show  cause  why  an  attachment  should  not  issue  a^^aiui^t  him 
for  his  default,  and  the  said  A.  B.  having  failed  to  C(miply  with 
the  order  aforesaid,  you  are  therefore  commanded  to  tate  the 
said  A.  B.  and  have  his  body  forthwith  before  said  court,  to 
abide  such  order  as  may  be  made  concerning  him  in  this  behalf. 
Hereof  fail  not  and  bring  this  writ  with  you. 

Witness  my  signature  and  the  seal  of  said  probate  court,  etc. 

^  6012.  Special  administrator  not  liable  to  creditors — 
limitation  ol  action  against  executor,  etc.  Such  special 
administrator  shall  not  be  liable  to  an  action  by  any 
creditor  of  the  deceased;  and  the  time  of  limitation 
for  all  suits  against  the  estate  shall  begin  to  run  from 
the  time  of  granting  letters  testamentary  or  of  admin- 
istration in  the  usual  form,  in  like  manner  as  if  such 
special  administration  had  not  been  granted.  [38  v. 
146,  §  19.] 

§  6013.  Administration  and  proceeding  when  decedent 
was  not  a  resident  of  the  etata  but  engaged  in  business 
therein,  etc.  In  all  cases  where  any  person  has  here- 
tofore died  or  shall  hereafter  die,  whether  testate  or 
intestate,  such  person  not  being  at  the  time  of  his 
decease  a  resident  of  this  state,  but  having  been  en- 
gaged in  the  prosecution  of  business  therein,  as  a 
partner  or  otherwise,  and  leaving  in  this  state  any 
property  belonging  in  whole  or  in  part  to  his  estate, 
the  probate  court  of  the  county  in  which  such  busi- 
ness may  have  been  prosecuted  as  aforesaid,  or  of 
any  county  in  which  such  property  may  be  situated, 
or  where  any  debtor  of  such  decedent  ^may  reside, 
shall,  upon  the  application  of  any  creditor  of  such 
decedent,  whose  claim  is  founded  on  a  contract  made 
or  a  right  of  action  which  accrued  within  this  state, 
grant  to  such  creditor  or  to  some  other  person,  ad- 
ministration of  all  and  singular  the  assets  of  such  de- 
cedent situate  within  this  state ;  and  the  proceeds  of 
such  assets  shall  be  applied  to  the  payment  of  the 
debts  which  shall  be  proved  against  such  estate  be- 
fore such  administrator;  and  the  surplus,  if  any,  shall 
be  paid  into  the  court  granting  such  administration 
lor  the  benefit  of  the  estate  of  such  decedent,  in  the 
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state  where  the  decedent  resided  at  the  time  of  bis 
death.     [49  v.  106,  §  g  1,  2.] 

g  6014.  Limitation  for  grantiiig  original  adminif  tra- 
tion — exception.  Administration  shall  not  he  origi- 
nally granted  as  of  ri^ht,  after  the  expiration  of 
twenty  years  from  the  death  of  the  testator  or  intes- 
tate ;  provided,  neverthelens.  that  each  probate  judge 
shall  have  power,  within  his  county,  to  grant  letters 
of  original  administration  upon  the  estate  of  any  per- 
son heretofore  deceased,  or  who  may  hereafter  die, 
as  well  after  as  before  the  exfiiration  of  the  Maid  per- 
iod of  twenty  years,  upon  petition  of  the  next  of  Kin 
or  other  person  or  persons  interested,  or  their  agent, 
and  on  good  cause  shown  for  grantinff  such  letters  as 
aforesaid ;  and  the  said  judge  may,  before  allowing 
the  prayer  of  any  such  petition,  direct  notice  thereof 
to  be  given,  by  publication  for  a  period  not  exceed- 
ing thirty  days,  in  one  or  more  of  the  newspapers 
printed  in  the  county  where  such  petition  is  Hied. 
[50  V.  127,  i  L] 

§  6015.  Besignation  of  executor  or  administrator. 
The  court  issuing  letters  testamentary  or  appointing 
an  administrator,  may,  if  it  thinks  fit,  and  upon  good 
cause  shown,  receive  the  resignation  of  such  executor 
or  administrator,  and  appoint  an  administrator  in  his 
place.    [38  V.  146,  ?  21.] 

Under  f  oreifrn  will  see  40  O.  S.  366.  Purchase  of  stock  be- 
loDging  to  estate  afler,  11  Bull  67. 

J  6016.  Effect  of  suoli  resignation.  The  acceptance 
of  such  resignation,  and  the  appointment  of  another 
administrator,  shall  not  affect  the  liability  of  such  for- 
mer executor  or  administrator,  or  his  sureties,  prev- 
iousl/  incurred.     [38  v.  246,  §  22.] 

Bv  acceptinar  the  resignation  of  an  administrator  pending 
the  settlement  of  his  accounts,  the  probate  court  does  not  thei*e- 
by  lose  its  jnripdiction  over  his  pereon,  or  the  settlement  of  ac- 
counts and  maj'^  proceed  to  hear  and  determine  exceptions 
thereto  and  ascei1;ain  the  amount  due  from  him  to  the  estate, 
in  like  manner  as  if  he  had  continued  In  the  execution  of  his 
trust;  and  the  amount  so  found  due  will  In  the  abpence  of  fraud 
and  collusion  be  conclusive  not  only  upon  him  but  upon  his 
sureties,  in  an  action  upon  the  administration  bond,  unless  an 
appeal  has  been  taken,  or  the  judgment  has  been  revei-eed  upon 
a  proceeding  in  error,  44  O.  S.  637. 
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J  6017.  Semoval  of  ezeoator  or  administrator  and 
oanse  therefor.  The  probate  court  may  at  any  time  re- 
move any  executor  or  adniinistrator,  he  having 
twenty  days  notice  thereof,  for  habitual  drunken- 
ness, gross  neglect  of  duty,  incompetency,  fraudulent 
conduct,  removal  from  the  State,  or  that  there  are 
unsettled  claims  or  demands  existing  between  him 
and  the  estate,  which  in  the  opinion  of  the  court  may 
be  the  subject  of  controversy  or  litigation  between 
him  and  the  estate,  or  persons  interested  therein,  or 
any  other  cause  which  in  the  opinion  of  such  court 
renders  it  for  the  interest  of  the  estate  that  such  ex- 
ecutor or  administrator  be  removed,  and  the  other 
executor  or  administrator,  if  any  there  be  may  pro- 
ceed in  discharging  the  trust  as  if  the  executor  or 
administrator  so  removed  were  dead,  and  if  there  be 
no  other  executor  or  administrator  to  discharge  the 
trust,  the  court  may  commit  the  administration  of 
the  estate  not  already  administered  to  some  other 
person  or  persons,  in  like  manner  as  if  the  executor 
or  administrator  so  removed  were  dead.    [81  v.  137.] 

Error  and  not  appeal  lies  from  oixler  of  removal,  15  O.  S.  481. 
Removal  terminates  authority  over  assets  received  or  unre- 
ceived,  6  0. 418.  All  parties  interested  are  bound  to  take  notice, 
6  O.  200.  Acts  prior  to  removal  are  valid,  4  O.  138, 148.  When 
a  removed  executor  or  administrator  has  settled  with  the  court 
and  the  balance  in  his  hands  is  ascertained,  suit  may  be  sus- 
tained against  his  sureties  without  first  obtaining  a  personal 
and  separate  judgment  against  him;  and  in  such  suit  it  is  not 
necessar;^  to  aver  that  the  removed  administrator  has  had  not- 
ice of  his  successor's  appointment,  5  O.  200. 

Conviction  of  larceny  in  another  state  held  not  to  incapacit- 
ate, 12  Bull  245.  Insanity,  see  15  Bull  2a9.  Where  testator's 
widow  was  given  a  life  estate  with  remainder  to  her  childi-en, 
and  the  executors  turned  over  the  entire  estate  to  her  without 
exacting  any  security,  held  that  such  conduct  justified  their 
dismissal,  15  Bull  190. 

i  6018.  AdminlBtration  de  bonis  non  when  fo  be 
granted.  When  any  sole  executor  or  administrator 
shall  die  without  having  fully  administered  the  es- 
tate, the  court  shall  grant  letters  of  administration, 
with  the  will  annexed,  or  otherwise,  as  the  case  may 
require,  to  some  suitable  person,  to  administer  the 
goods  and  estate  of  the  deceased,  not  already  admin- 
istered ;  provided,  there  be  personal  estate  of  the  de- 
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ceased  not  administered,  to  the  amount  of  twenty 
dollars,  or  debts  to  a  like  amount  remaining  due  from 
the  estate.    ['8  v.  146,  §  24.] 

Form  of  bond  same  aa  under  $  6006.  "administrator de  bonis 
non"  being  substituted  for  ^"administrator,"  and  ^^letieiv  of 
adni  in  id  trution  (ie6on/«  nati'^  for  ^4etters  of  administration." 

g  6019.  Will  proyed  after  administration  granted — 
effect.  If,  after  granting  letters  of  adminstration,  as 
of  an  intestate  estate,  a  will  of  the  person  deceased 
shall  be  duly  proved  and  allowed,  the  first  adminis- 
tration shall  be  revoked  by  the  court,  unless  a  peti- 
tion contesting  the  probate  of  such  will  shall,  before 
such  revocation,  be  filed  in  the  court  of  common 
pleas,  in  which  case,  in  the  discretion  of  the  probate 
court,  the  administration  majr  be  .continued  in  the 
hands  of  the  original  administrator,  until  the  final 
determination  of  such  proceedings  to  contest,  when, 
if  the  will  is  sustained,  the  first  administration  shall 
be  revoked;  and  in  either  case,  upon  the  revocation 
of  the  first  administration  and  the  appointment  of  an 
executor  or  administrator  with  the  will  annexed,  the 
executor  or  administrator  with  the  will  annexed  shall 
be  aduiitted  to  prosecute  or  defend  any  suit,  proceed- 
ing, or  matter  commenced  by  or  against  the  original 
administrator,  in  like  manner  as  an  administrator  de 
bonis  non  is  authorized  to  prosecute  or  defend  a  suit 
commenced  by  a  former  executor  or  administrator. 
[73  v.  109,  ^  25.] 

4  0. 138;  18  O.  2B8. 

J  6019  a.  Powers  of  executors  and  administrators, 
etc.,  daring  contest  of  will.  Whenever  a  will  is  con- 
tested, the  executor  or  the  administrator,  or  admin- 
istratrix de  bonis  non,  with  the  will  annexed,  or  the 
testamentarjr  trustee  shall  have  power,  during  the 
contest  of  said  will,  to  control  all  the  real  estate  not 
specifically  devised,  included  in  said  will,  and  all  the 
personal  estate  of  said  testator,  not  before  said  con- 
test duly  administered,  to  collect  the  debts,  and  con- 
vert all  assets  into  money,  except  such  as  may  be 
specifically  bequeathed,  pay  all  taxes  on  said  real  and 
personal  property,  and  all  debts  according  to  law,  and 
whenever  necessary  to  preserve  said  real  property 
Ifom  waste,  to  repair  buildings  and  other  improv^- 
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ments,  and  insure  the  same,  upon  an  order  therefor 
first  obtained  from  the  probate  court  having  jurisdic- 
tion of  such  executor  or  administrator  or  testamentary 
trustee  and  for  such  repairs,  taxes  and  insurance,  to 
advance  or  borrow  money  on  the  credit  of  Fuch  estate, 
which  shall  be  a  charge  thereon :  and  shall  also  have 
power  to  receive  and  receipt  for  any  distributive  share 
of  any  estate  or  trust  to  which  such  testate  r  would 
have  been  entitled,  if  living.  The  probate  court  may 
require  such  additional  bonds  as  from  time  to  time 
may  be  proper.    [85  v.  252,  84  v.  174.] 

§  6020.  Proceedings  by  administrator  cr  executor 
against  former  administrator  or  executor.  An  adminis- 
trator or  executor  appointed  in  the  place  of  an  exe- 
cutor or  administrator  who  has  resigned,  been  re- 
moved, or  whose  letters  have  been  revoked,  or 
authority  extinguished,  shall  be  entitled  to  the  pos- 
session of  all  the  personal  effects  and  assets  of  the 
estate  unadministered,  and  may  maintain  a  suit 
against  the  former  executor  or  administrator  and  his 
sureties  on  administration  bond,  for  the  same  and  for 
all  damages  arising  from  maladministration  or  omis- 
sions of  the  former  executor  or  administrator.  [38  v. 
146,  ?  2G.] 

Liability  of  suretieB  on  bond  of  removed  executor  for  con- 
version ol  assets  in  action  by  successor,  19  Bull  317;  g6204n. 
Tlie  cause  of  action  survives  against  pei-sonal  representatives 
of  deceased  executor  or  administrator,  2  O.  S.  431.  This  section 
does  not  authorize  an  administrator  de  bonis  non  upon  the 
death  in  ojffice  of  the  first  administrator  to  bring  suit  against 
his  representatives,  or  the  sureties  on  his  official  bond,  20  O. 
479.  Judgment  against  such  former  administrator  is  evidence 
against  him  and  his  sureties  in  an  action  on  his  administration 
bond,  and  can  only  be  impeached  by  proving  fraud  or  mistake, 
18  O.  225.  An  order  of  the  probate  court  duly  entered  of  record, 
on  exceptions  tiled  to  an  executor's  or  administrator's  account, 
id  not  a  bar  to  an  action  by  an  admiuibtrator  de  bonis  non 
against  such  executor  for  matters  found  by  the  probate  court 
against  the  widow  and  heirs  on  such  exceptions,  2  O.  S.  481. 
**Fersonal  effects  and  assets  of  the  estate  unadministered"  in- 
clude tlie  indebtedness  of  an  administrator  resigned,  to  the  es- 
tate on  account  of  assets  received  and  converted  to  his  own  use, 
as  well  as  such  effects  and  '"assets"  as  remain  in  specie,  and 
maybe  recovered  by  his  successor  in  an  action  upon  the  ad- 
ministration bond,  44  O.  S.  (337.  Where  upon  the  peitlement  of 
the  account  of  an  administrator  who  has  resigned  or  been  re- 
moved, the  amount  due  from  him  to  the  estate  has  been  ascer- 
tained and  determined  by  the*  probate  court  it  is  not  eiTor,  to 
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onler  its  pnyment  to  bU  cnccesMir,  Id.  The  Averment  of  a 
failure  of  an  ndminiBtrator  or  execntor  who  hA<«  n^hi/rnod  to  pny 
to  his  successor  the  amount  found  due  from  hlni  on  the  M«tt le- 
nient of  his  accounts,  »  a  sufficient  aMif^nuHMit  of  a  htrurh 
of  the  condition  of  his  bond^^to  adniinhiicr  airoiding  to  htw" 
the  atji^ets  of  the  estate,  Jd.  The  omiftMon  of  iin  ndniini}«trntor 
to  give  bond  with  the  I'equisite  number  of  htirellcH  n|M)ii  it« 
wilt  not  affect  his  right  to  i-ecover  in  an  action  ^herc  iHtoiM 
liave  been  issued  by  ihe  probate  court  upon  the  bond  ax  f:\\v\\ 
and  remain  unrevoked.  Id,  A  settlement  of  the  account  of  an 
executor  who  has  been  removed  does  not  bar  a  siibM*quentsnii 
bv  him  against  his  8ucceHM>r  upon  a  demand  existing  in  the 
li'fe  I  ime  of  his  testator,  2  C.  ('.  K.  7. 

g  6021.  Sales,  etc.,  of  former  exeentor  or  adminlftrator 
valid.  Where  any  letters  of  adminifltration  shall  l>o 
revoked,  or  when  any  executor  or  adminiRtrator,  or 
administrator  with  the  will  annexed,  shall  be  removed 
or  resign,  or  the  authority  as  such,  of  a  woman  ex- 
tinguished, or  a  will  shall  be  declared  invalid  for  any 
cause,  all  previous  sales,  whether  of  real  or  personal 
property,  made  lawfully  and  in  pood  faith  by  the 
executor  or  administrator,  or  administrator  with  tlic 
will  annexed,  and  with  good  faith  on  the  part  of  tlio 
purchasers,  and  all  lawful  acts  done  in  the  settlement 
of  the  estate  or  execution  of  the  will,  shall  be  valid 
as  to  such  executor  or  administrator,  or  adminintrator 
of  the  will  annexed)  but  the  sums  paid  out  or  distrib- 
uted to  legatees  or  other  distributees  may,  when  nec- 
epsary  for  the  proper  execution  of  a  will  or  adminis- 
tration of  an  estate,  be  recovered  from  the  persons 
receiving  the  same.    [78  v.  9;  38  v.  146,  {  27.] 

Should  a  will  l)e  discovered  after  the  estate  of  a  decedent  has 
been  fully  settled  and  all  moneys  and  assets  which  have  come 
into  his  Hands  have  been  paid  over  by  the  administrator  in  pur- 
suance of  an  order  of  court,  and  the  will  be  then  dulv  proved, 
the  executor  appointed  in  such  will  can  not  compel  tfie  former 
administrator  to  account  for  the  money  and  other  property  re- 
ceived and  so  paid  over,  12  O.  2G8,  see  4  O.  l^S. 

^  6022.  Marriage  of  executrix  or  adminiitratrix  ex- 
tingaighes  her  authority.  When  an  unmarried  woman, 
who  is  executrix  or  administratrix,  either  alone  or 
jointly  with  another  person,  shall  marrv,  her  husband 
shall  not  be  executor  or  administrator  in  her  right, 
but  the  marriage  shall  operate  as  an  extinguishment 
of  her  authority  as  executrix  or  administratrix  ;  and 
the  other  executor  or  administrator,  if  there  is  any, 
may  proceed  in  discharging  the  trust,  as  if  she  were 
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dead ;  and  if  there  is  no  other  executor  or  adminis- 
trator, administration  may  be  granted  of  the  estate 
not  already  administered;  and  such  administrator 
mav  proceed  to  discharge  the  trust,  in  like  manner  as 
if  the  executrix  or  administratrix  were  dead.  [38  v. 
146,  §  28  ] 

An  order  of  sale  once  begun,  is  not  abated  by  the  subsequent 
marriage  of  an  administTatrix.lG  O.  563.  Marriage  of  execut- 
rix extinguishes  her  power  and  it  does  not  revive  on  the  death 
of  her  husband,  19  Bull  U9  cf .  1 1).  585. 

THE  INVENTORY :    THE  ALLOWANCE  TO  THE  WIDOW   AND 
CHILDREN :    AND  THE  DEBTS  DUB  TO  THE  ESTATE. 

J  6023.  Inventory  to  be  retnmed  within  three  months 
except,  etc  Every  executor  or  administrator  shall, 
within  three  months  after  his  appointment,  make 
and  return  upon  oath,  into  court,  a  true  inventory  of 
all  the  goods,  chattels,  moneys,  rights,  and  credits  of 
the  deceased,  which  are  by  law  to  be  administered, 
and  which  shall  have  come  to  his  possession  or 
knowledge ;  except  onljr  that  an  executor  who  is  a 
residuary  legatee,  may  give  bond  to  pay  all  the  debts 
and  legacies  of  the  deceased,  as  hereinbefore  pro- 
vided; and  he  shall,  thereupon,  be  excused  from 
returning  such  inventory,  provided,  that  an  ad- 
ministrator de  bonis  non  shall  not  be  required  to  re- 
turn and  file  an  inventorv,  where  the  assets  of  the 
estate  have  been  converted  into  money,  unless  in  the 
opinion  of  the  probate  court,  the  same  is  necessary. 
[82  v.  130;  38  V.  146,  §  29.] 

J  6024.  Exceptions  to  inventory  and  proceedings 
thereon.  Appeal  to  common  pleas.  At  any  time  within 
one  year  after  the  return  of  an  inventory,  any  person 
interested  in  the  estate  may  file  exceptions  to  the 
inventory ;  and,  thereupon,  the  court  shall  set  a  day 
for  the  hearing  thereof,  and  cause  written  notice  of 
such  filing  and  of  the  time  so  fixed  for  the  hearing, 
to  be  given  to  the  executor  or  administrator,  not  less 
than  five  days  before  the  time  so  fixed  for  the  hear- 
ing ;  and  for  good  cause  the  hearing  may  be  continued 
for  such  time  as  the  court  shall  deem  reasonable ;  and 
at  the  hearing  the  executor  or  administrator  and  any 
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witness  subpoenaed  by  either  party  may  be  ex- 
amined under  oath;  and  the  court  ehall  enter  it« 
finding  on  the  journal  and  tax  the  cobts  as  may  be 
equitable  ;  and  an  appeal  may  be  taken  to  the  court 
of  common  pleas  by  either  party,  from  any  finding, 
order,  judgment  or  decision  of  the  probate  court  on 
the  hearing  of  said  exceptions  to  the  inventory,  as  in 
other  cases.    [80  v.  67  ;  72  v.  174,  J  1,  2,  66.] 

i  6025.  Wben  real  estate  to  be  iaoladed  in  the  iaTea- 
tory.  If  the  court,  at  the  time  of  granting  letters 
testamentary  or  letters  of  administration,  shall  think 
fit,  it  may  order  the  executor  or  administrator  to  also 
include  in  the  inventory  an  appraisement  of  all  the 
real  estate  of  the  deceased.    [38  v.  146,  {  30.] 

^  6026.  When  emblemente  ihall  be  aeeetf .  The  em- 
blements or  annual  crops  raised  by  labor,  and 
whether  severed  or  not  from  the  land  of  the  deceased, 
at  the  time  of  his  death,  shall  be  assets  in  the  hands 
of  the  executor  or  administrator,  and  shall  be  in- 
cluded in  the  inventory.    [38  v.  146,  {  31.] 

In  March  a  tenant  foe  life  rented  to  **H."  for  |300,  a  farm 
upon  which  to  raise  a  crop  of  com  and  died  in  July.  In  No- 
vember, wiien  the  crop  was  gathered,  the  crop]>er  paid  the  i-eiit 
to  the  execntor  of  the  life  tenant.  The  tenant  in  revei-sion 
brought  suit  to  recover  a  proportionate  share  of  the  rent  as  so 
much  money  paid  for  bis  use  to  the  executor;  held  that  he  waa 
not  entitled* to  recover  any  portion  of  it,  8  C.  C.  R.  64. 

I  6027.  Power  to  cultivate  and  gather  oropi.  The 
executor  or  administrator,  or  the  person  to  whom  he 
may  sell  such  emblements  may,  at  all  reasonable 
times,  enter  upon  the  lands  to  cultivate,  sever  and 
gather  the  same.    [38  v.  146,  J  32.] 

g  6028.  Appraisers,  how  appointed.  The  estate  and 
effects  comprised  in  the  inventory  shall,  unless  an 
appraisement  thereof  has  been  dispensed  with  by  an 
order  of  court,  be  appraised  by  three  suitable  disin- 
terested perons,  who  shall  be  appointed  by  the  court, 
and  sworn  to  a  faithful  discharge  ol  their  trust;  and 
if  any  part  of  such  estate  or  effects  be  in  any  other 
county,  any  disinterested  justice  of  such  county  may 
appoint  the  appraisers  of  the  estate  and  effects  therein. 
[38  V.  146,  i  33.] 


J  6029-6033         inventory  op  estate.  194 

Justice  of  Peace  entitled  to  fee  of  forty  cents  for  issuing  or- 
der to  appraisei's,  $  621. 

J  6029.  If  appraisers  fietil  to  act,  justice  may  appoint 
others.  If  by  neglect,  sickness,  or  other  cause,  any 
of  the  appraisers  shall  fail  to  attend  to  the  perform- 
ance of  their  duty,  any  justice  of  the  peace  in  the 
county  in  which  the  property  to  be  appraised  is  situ- 
ate, may  appoint  others  to  supply  the  place  of  such 
delinquent  appraisers.    [38  v.  146,  §  34.  J 

J  6080.  Form  of  appointment  of  appraisers  by  justice. 
When  a  justice  appoints  appraisers  he  shall  make  a 
certificate  of  the  appointment  which  shall  be  returned 
by  the  executor  or  administrator  with  the  inventory, 
and  which  shall  be  in  substance  as  follows: 

To ,  of county: 

Yon  are  hereby  appointed  to  appraise,  on  oath,  tlie  estate 

and  effects  of ,  late  of county,  deceased. 

Given  under  my  hand  this  ———day  of , 

Justice  of  the  Peace. 
[38  V.  146,  {  35.] 

i  6031.  Inventory  to  be  made  and  by  whom.  After 
giving  the  notice  in  the  next  section  required,  the 
executor  or  administrator  shall,  with  the  aid  of  the 
appraisers,  if  an  appraisement  is  made,  make  the 
inventory  herein  directed.    [38  v.  146,  §  36.] 

§  6032.  How  and  when  notice  to  be  given.  A  notice 
of  the  time  and  place  of  making  such  inventory  and 
appraisement  shall  be  served  by  the  executor  or  ad- 
ministrator not  less  than  five  days  previous  thereto, 
on  the  widow,  legatees,  and  next  of  kin,  residing  in 
the  county,  where  such  property  shall  be,  and  it  shall 
also  be  posted  in  two  of  the  most  public  places  in  the 
township  in  which  the  deceased  last  dwelt;  and  in 
every  such  notice  the  time  and  place  at  which  such 
appraisement  wiU  be  made  shall  oe  specified.  [38  v. 
146.  {  37.] 

{  6083.  Appraisers'  oath;  by  whom  administered.  Before 
proceeding  to  the  execution  of  their  duty,  the  apprais- 
ers shall  take  and  subscribe  an  oath,  to  be  inserted  in 
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or  annexed  to  the  inventory,  before  an  officer  author- 
ized to  administer  oaths,  that  they  will  truly,  honest- 
ly, and  impartially  appraise  the  estate  and  property 
which  shall  be  exhibited  to  them,  and  p(>rionn  the 
other  duties  required  by  law  in  the  premises,  accord- 
ing to  the  best  of  their  knowledge  and  ability.  [:i8  v. 
146,  ?  38  ] 

Form  under  $  fi046. 

I  6034.  In  whose  prMenoa  and  in  what  maantr  th« 
artioles  shall  be  appraised.  The  appraisers  shall,  in 
the  presence  of  such  of  the  next  of  kin,  lesatees  or 
creditors  of  the  testator  or  intestate,  as  shall  attend, 
ancl  the  widow,  if  there  be  one,  proceed  to  estimate 
and  appraise  the  property  and  estate;  and  each 
article  or  item  shall  be  set  down  separately,  with  the 
value  thereof,  in  dollars  and  cents,  distinctly  in 
figures,  opposite  to  the  articles  or  items,  respectively. 
[38  V.  146,  i  39.] 

J  6035.  How  bonds  and  other  leonritiei  to  be  inven- 
toried and  appraised.  The  inventory  shall  contain  a 
particular  statement  of  all  bonds,  mortgages,  notes 
and  all  other  securities  for  the  payment  of  money, 
belonging  to  the  deceased,  which  are  known  to  such 
executor  or  administrator,  specifying  the  name  of 
the  debtor  in  each  security,  the  date,  the  sum 
originally  payable,  the  indorsements  thereon,  if  any, 
with  their  dates,  and  the  sum  which,  in  the  judgment 
of  the  appraisers,  can  bo  collected  on  each  claim. 
[38  V.  140,  i  40.] 

Form  under  $  6046. 

I  6036  How  other  debts  shall  be  inventoried  and 
appraised.  The  inventory  shall  also  contain  a  state- 
ment of  all  other  debts  and  accounts  belonging  to  the 
deceased,  which  are  known  to  such  executor  or 
administrator,  specifying  the  name  of  the  debtor,  the 
date,  the  balance  or  thing  due,  and  the  Value  or  sum 
which  can  be  collected  thereon,  in  the  judgment  of 
the  appraisers.     [38  v.  146.  2  41.] 

Note*  <lelivered  to  an  executor  to  indemnify  the  estate  afraiv^Bt 
the  liability  of  the  testator  as  surety  are  not  assets  of  the  estate, 
npi"  ;p  rao;)^y  collected  on  them,  15 1),  432. 
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i  6087.  How  inveiltory  of  money  and  bank  bills  to  be 
itated.  The  inventory  shall  also  contain  an  account 
of  all  moneys,  whether  in  specie  or  bank  bills,  or 
other  circulating  medium,  belonging  to  the  deceased, 
which  shall  have  come  to  the  hands  of  the  executor 
or  administrator ;  and  if  none  shall  have  come  to  his 
hands,  the  fact  shall  be  so  stated  in  said  inventory. 
[38  V.  146,  i  42.] 

J  6038.  What  property  shall  not  be  deemed  assets  to 
be  administered  on  in  oertain  oases.  When  any  person 
shall  die,  leaving  a  w^idow  or  minor  child  or  children, 
under  the  age  of  fifteen  years,  the  following  property 
shall  not  be  deemed  assets  or  administered  as  such, 
but  shall  be  included  and  stated  in  the  inventory  of 
the  estate,  and  signed  by  the  appraisers  without 
appraisine  the  same : 

First  —One  family  sewing  machine,  to  be  retained 
bv  said  widow  absolutely  as  her  own  property,  and 
all  spinning  wheels,  weaving  looms  and  stoves  set  up 
and  kept  in  use  by  the  family. 

•  Second — The  family  bible,  family  pictures  and 
school  books  used  by  or  in  the  family  of  the  deceased 
and  books,  not  exceeding  one  hundred  dollars  in 
value,  which  were  kept  and  used  as  part  of  the  family 
library  before  the  decease  of  such  person. 

Third—One  cow,  or  if  there  be  no  cow,  household 
goods,  to  be  selected  by  the  widow,  or  if  there  be  no 
widow,  bv  the  guardian  or  next  friend  of  such  minor 
child  or  children,  not  exceeding  forty  dollars  in  value, 
or  if  there  be  no  household  goods  such  as  the  widow 
or  guardian  or  next  friend  may  desire  to  select,  then 
fortv  dollars  in  money ;  all  sheep  to  the  number  of 
twelve,  their  valuation  not  to  be  greater  than 
seventy  five  dollars,  and  the  wool  shorn  from  them, 
and  the  yarn  and  cloth  manufactured  by  the  family ; 
all  flax  in  possession  of  the  family  intended  for  the 
use  thereof,  and  yarn  or  thread  cloth  manufactured 
therefrom. 

Fourth— All  the  wearing  apparel  and  ornaments  of 
the  family  and  of  the  deceased,  all  the  beds,  bedsteads 
and  bedding,  cooking  utensils  and  table- ware  neces- 
sary for  the  use  of  the  family,  one  clock,  one  side- 
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saddle  and  any  other  articles  of  personal  propertT 
not  to  exceed  one  hundred  dollars  in  valae,  whicn 
the  widow,  or  if  there  he  no  widow,  the  jruardian  or 
next  friend  of  such  minor  child  or  children,  may 
select,  to  be  valued  by  the  appraisers.  [60  v.  180, 
i  43.1 

i  6039.  Biipofitioa  of  fiioli  property.  The  said 
articles,  except  the  wearing  apparel  of  the  deceased, 
shall  remain  in  the  possession  of  the  widow,  if  there 
be  one,  during  the  time  she  shall  live  with  and 
provide  for  such  minor  child  or  children.  When  she 
shall  cease  to  do  so,  she  shall  be  allowed  to  retain  as 
her  own  her  wearine  apparel,  her  ornaments  and  one 
bed,  bedstead  and  beaaing  for  the  same,  and  the 
other  articles  so  exempted,  and  not  consumed,  shall 
then  belong  to  such  minor  child  or  children .  If  there 
be  a  widow,  and  no  minor  child  or  children,  then  the 
said  articles  shall  belong  to  such  widow.  [38  v.  1 46, 
2  44.1 

^  6040.    Allowanee  to  the  widow  and  ohildroa  for 

their  support.    The  appraisers  shall  also  set  off  and 

allow  to  the  widow,  and  children  under  the  age  of 

fifteen  years,  if  any  there  be,  or  if  there  be  no  widow, 

then  to  such  children,  sufficient  provisions  or  other 

property  to  support  them  for  twelve  months  from  the 

death  of  the  decedent;  and  if  the  widow  or  such 

children  have,  since  the  death  of  the  deceased,  and 

previous  to  such  allowance,  consumed  for  their  sup* 

port  any  portion  of  the  estate,  the  appraisers  shall 

take  the  same  into  consideration  in  determining  the 

amount  of  the  allowance.    [38  v.  146,  {45.] 

Such  allowance  confers  a  vested  right  of  property,  4  0. 8. 29S, 
In  case  of  her  death  her  executor  takes  the  oalance  of  the  fnnd. 
and  the  whole  of  it  if  not  set  off.  Id.  14  O.  S.  606.  The  allowance 
is  a  debt  against  the  estate  of  the  husband,  88  O.  8.  480.  and  re- 
sort may  be  had  to  enforce  Us  payment  against  land  conveyed 
away  by  the  deceased  to  defraud  his  creditors,  18  O.  S.  234. 
Devise  does  not  bar  year's  allowance,  8  O.  S.  869,  89  O.  S.  642, 
nor  election  to  take  under  will,  $  6964. 


6041.  Money  to  be  set-off  if  neoestary.  When 
there  is  not  sufficient  personal  property,  or  property 
of  a  suitable  kind,  to  set-off  to  the  widow  or  children, 
as  provided  in  the  preceding  section,  the  appraisers 
shall  certify  what  sum  or  further  sum,  in  money,  is 
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necessary  for  the  support  of  such  widow  or  children. 
[38  V.  146,  H6.] 

§  6042.  Allowance  to  the  widow  and  children  to  be 
stated  in  separate  schedule,  etc.  The  appraisers  shall 
not  include  in  the  inventory  the  provisions,  property, 
or  money  set-off  and  allowed  by  them  to  the  widow 
or  children,  but  the  same  shall  be  stated  in  a  separ- 
ate schedule,  signed  by  them,  and  returned,  with  the 
inventory,  to  the  court,  by  the  executor,  or  admini- 
strator.    [3S  V.  146,  §  47.] 

J  6043.  Allowance  may  be  increased  or  diminished  by 
the  court.  The  probate  court  may,  on  petition  of  the 
widow,  or  other  person  interested,  review  the  allow- 
ance made  to  the  widow  or  children,  mentioned  in  the 
preceding  section,  and  increase  or  diniinish  the  same 
and  make  such  order  in  the  premises  as  they  [it] 
shall  deem  right  and  proper.    [38  v.  146,  §  48.J 

Review  of  allowance  Ity  pers'ns  interested  after  her  death, 
21  O.  S.  631.  A  person  with  whom  the  widow  lived  until  her 
death  and  who  supported  and  took  care  of  her,  incun-inp:  ex- 

gense  for  her  in  her  sickness,  and  who  has  a  valid  claim  against 
er  estate  is  a  ^'-person  interested"  in  the  matter  of  the  review 
of  her  allowance,  Id. 

§  6044.  Inventory  to  be  signed  by  appraisers,  etc. 
Upon  the  completion  of  the  inventory,  it  shall  be 
signed  by  the  appraisers,  and  a  copy  thereof  shall  be 
retained  by  the  executor  or  administrator,  and  he 
shall  return  the  original  to  the  probate  court.  [38  v. 
146, 1  49,] 

Appraisement  not  conclusive  as  to  value,  18  Bull  276. 

J  6045.    Appraisers'  fees.    The  appraisers  shall  each 

receive  one  dollar  per  day  for  their  services.    [38  v. 

146,  I  50.] 

Persons  empjloyed  as  commissionei-s  to  make  partition  of 
lands,  or  to  assign  dower,  shall,  for  the  time  so  engaged,  and 
in  going  and  returning,  receive  one  dollar  per  day,  but  if  the 
lands  lie  in  more  than  one  county  they  shall  be  entitled  to  one 
dollar  and  fifty  cents  per  day;  and  persons  called  by  an  offi- 
cer to  appraise  real  or  personal  property  on  execution,  replevin, 
or  attachment,  or  to  fix  the  value  of  exempted  property,  shall 
receive  one  dollar  per  day,  except  as  otherwise  specially  pro- 
vided, $  1300. 

§  6046.  Inventory  to  be  sworn  to  by  the  executor  or 
Administrator— form  of  oath,  etc.    Before  receiving  said 
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inventory  by  the  probate  court,  tlie  executor  or  ad* 
ministrator  shall  take  and  subflcribe  an  oath  or  affirm- 
ation before  the  probate  jucl^e  or  his  deputy,  a 
justice  of  the  peace,  or  other  officer  authorized  to  ad- 
minister oaths  required  or  authorized  b^  law,  stating 
that  such  inventory  is  in  all  respects  just  and  true, 
that  it  contains  a  true  statement  of  all  the  estate  ana 
property  of  the  decease<i,  which  has  come  to  the 
knowledge  of  such  executor  or  administrator,  and 
particularly  of  all  naoney,  bank  bills,  or  other  circu- 
lating medium,  belonging  to  the  deceased,  and  of  all 
just  <>laims  of  the  deceased  against  such  executor  or 
administrator,  or  other  persons,  according  to  the  best 
of  his  knowledge.  Such  oath  shall  be  indorsed  upon 
or  annexed  to  the  inventory.  [79  v.  27,  38  v.  146, 
J  51.] 

Form  of  Inventory^  Etc.—[AMdavit  undrr^  6033.]  State  of 

Ohio, county,  es:  A.  B.,  C.  1).  and  E.  F.  appraiHeni  of  the 

personal  estate  of  G.  H.,  deceased,  being  sworn,  say  that  they 
will  truly,  honestly  and  impartially  appraiBC  the  et«tate  and 
proper tv  of  said  decedent  which  may  w  exhibited  to  them, 
and  perform  the  other  duties  required  of  them  by  law  in  the 
premises,  as  appraisers  according  to  the  best  of  their  knowl- 
edge and  ability. 

A.    S.a 

C.  D., 
E.  F., 

Appraisers. 

Sworn  to  and  subscribed  before  me  this day  of ,  A. 

D.,  188~. 

I.  J.,  fTustire  of  the  Peace, 
[or  other  authorized  ojfficer.] 

We,  the  undersigned,  appraisers  of  the  estate  and  property 
of  G.  H.,  deceased,  after  beiner  duly  sworn,  have  made  an  in- 
ventory and  appraisement  thereof,  etc.,  as  follows: 


NO.  OP 
ITEM. 

PROPERTY  APPRAISED. 

VALUE. 

100 

1 

25 

Bushels  wheat  at  75  cts. 
Wagon 
Sheep,  $5 

Money;  cash  on  hand,  [^0037] 
bank  bills,  600 
specie,       100 
[If  there  U  no  money  say: 

No  money  of  any  kind.] 

175 

70 

125 

000 

Cts. 

Sum  Total 

1970 
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lis 

i 

111 
1 

|s  t 

1 

s 
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S3 

1 
1 

5 

iSi 

^i 

!!' 

ill 

s 
i 

i 
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^1  IKTEKlOBY  OF  fiBTATC  ( 60l6 

The  deceased  haTinfc  left  a  widoir,  Q.  R.,  and  S.  T.  and  V. 
v.,  minor  children  under  the  age  of  fliteen  yearn,  (»*r  ett/ur] 
we  setoff  to  them  the  following  proi»erty  Miihoufc  appraifling 

t.ie  same,  asdit-ected  by  statute.  [>ei'  $  v*t,iA^  (io.>^<.  i     [Sii/ned.] 
The  following  furnitui*e  and  houM'holu  gtMMlf 


ng  xurnitui*e  ana  nouMMioiu  gtMMis  ueic 


by  the  widow  of  the  deceased her  man'in^ 

with  him,  viz: (i-equired  by  $  3108  faincere)>eale<l,  M  v.  1U2.) 

The  following  18  a  schedule  of  prof)erty,  etc,  1>elonging  to 
the  estate  of  G.  H.,  deceased,  set  ou  by^thc  undei>igiie  I  lor  the 
support  of  O.  R.,  bis  widow,  and  S.T.  ami  V.  V..  his  minor 
childi'en  under  the  a^re  of  fifteen  [or  either]  for  twelve  months 
from  the  date  of  the  death  of  said  decedent.  [Sec  ^  fiovy-eMi.] 

60  bu.  wheat  at  75  cts.      -       -       -       -        -       -       |87fiO 

40  bu.  potatoes  at  30  cts.       ......800 

Provisions  already  consumed  [See  $  6040]    •       -  15  00 

Also  cash,  (there  being  no  other  property  of  a  ^uit- 

able  kind  to  set  off)  [See  $  6041.]      ...         500  00 

|d60  60 

day  of ^  188—.  A.  B, ) 

C.  I).,  >  Appraisers. 
E.  F.,  > 

State  of  Ohio, County,  »»:    Personally  appeared  before 

me,  K.  L.,  executor  of  the  last  will  and  testament  [or  admin  is. 
trator  of  the  estate]  of  G.  H.,  deceased,  who,  being  sworn,  says 
thai  the  foregoing  Inventory  and  appraisement  of  the  i>ei'Konhl 
property  of  the  said  G.  H.,  deceased,  is  in  all  lespects  just  and 
true;  that  it  contains  a  true  and  correct  statement  of  all  the 
estate  and  property  of  the  deceased,  which  has  come  to  the 
knowledge  of  the  said  K.  L.,  and  particularly  of  all  money, 
bank  bills,  or  other  circulating  meaiutn  t)elonging  to  the  de- 
ceased, and  all  just  claims  of  the  deceased  against  the  said  K. 
L.,  or  other  persons  according  to  the  best  of  his  knowledge. 

Sworn  to  and  subscribed  before  me  this day  of ,  A. 

D.,  188—.  ,  Probate  Judge. 

By ,  Deputy  Clerk. 

Assets  of  Estate—WhcU  are  not  Assets.— V>ehi9  due  from  ex- 
ecutors or  administrators  are  assets,  4  0. 188;  17  O.  264;  2  O.  S. 
431:  27  O.  S.  398;  $  6068,  6069  (not  worthless  debts,  IG  Bull  892); 
and  purchase  money  from  sale  of  land,  8  O.  217;  and  purchase 
money  for  land  sold  to  pay  debts  or  on  paitition,  W.  119;  4  O. 
126;  22  O.  S.  79  (but  not  new  assets,  17  O.  8.  548);  emblements  or 
annual  cr  >ps,  $  6026;  and  profits  of  a  continuing  business,  15  O. 
8.  251;  and  arrears  of  interest  on  loan,  3  Bull  298;  money  and 
other  effects  found  on  body  of  unknown  decedent.  ^  1227,  1228; 
property  of  deceased  surviving  partner,  38  O.  8.  357;  shares  of 
stocK  of  corporation.  1  O.  S.  350;  materials  for  completing  con- 
tract to  improve  real  estate  on  rescission  of  contract  by  execu- 
tor, 8  O.  8.  449;  but  trust  funds  held  by  decedents  are  not,  14  O, 
8. 193;  nor  rents  before  sale,  29  O.  8.  230;  nor  pensions,  11  O.  8. 
214;  nor  damages  for  deaih  by  wrongful  act,  28  O.  S.  191;  nor 
crops  planted  after  death,  W.  738;  nor  indemnity  for  siirety- 
.  ship,  15  O.  432;  nor  certificate  of  tax  sale,  8  0. 216;  nor  money 
received  by  deceased  in  an  official  capacity,  4  W.  L.  M.  568:  nor 
permanent  leasehold  renewable  forever  unless  requirea  for 
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payment  of  debts,  11  O.  355;  13  O.  384.  When  a  surety  of  an 
administrator  is  appointed  administrator  de  bonis  non^  liis  lia- 
bility does  not  become  assets,  27  O.  S.  898. 

J  6047.  How  return  of  the  inventory  may  be  enforoed. 
If  any  executor  or  administrator  shall  neglect  or  re- 
fuse to  return  such  inventory,  within  three  months 
after  his  appointment,  the  probate  court  shall  issue 
an  order  requiring  such  executor  or  administrator, 
at  a  short  day  therein  named,  to  return  an  inventory 
according  to  law,  or  to  show  cause,  before  the  court, 
whv  an  attachment  should  not  issue  against  him. 
[81  v.  137;  38  v.  146,  ?  52.] 

J  6048.  Sepealed  April  11. 1884.  [81  v.  137.]  This  sec- 
tion provided  tliat  if  after  {personal  service  the  executor, 
etc.,  failed  to  return  an  inventory  the  court  should 
issue  an  attachment  against  him  and  might  commit 
him  to  jail,  etc. 

§  6049.  Bevocation  of  letters  on  aoconnt  of  negleot 
to  retnm  inventory.  If  such  order  can  not  be  served 
personally  by  reason  of  such  executor  or  administra- 
tor absconding  or  concealing  himself,  or  if,  after  per- 
sonal service,  as  provided  in  the  preceding  section, 
such  executor  or  administrator  shall  neglect  for  thirty 
days  to  make  and  return  such  inventory,  the  court 
may  remove  him,  and  new  letters  shall  be  granted, 
as  provided  in  §  6017.     [81  v.  137;  38  v.  146,  |  53.] 

Error  nnd  not  appeal  lies  fi'om  order  of  removal,  15  O.  S.  484; 
4  W.  L.  M.  82. 

J  6050.  Effect  of  guch  revocation.  Such  letters  shall 
SHpersede  all  former  letters  testamentary  or  of  ad- 
ministration, and  shall  deprive  the  former  executor 
or  administrator  of  all  power,  authority,  and  control, 
over  the  estate  of  the  deceased ;  and  shall  entitle  the 
person  appointed,  to  take,  demand,  and  receive  the 
goods  and  effects  of  the  deceased,  wherever  the  same 
may  be  found.    [38  v.  146,  I  66.] 

§  6061.  Proseontion  of  former  bond  by  administrator 
de  bonis  non.  In  every  such  case  of  revocation,  the 
bond,  given  by  such  former  executor  or  administra- 
tor, shall  be  prosecuted,  and  a  recovery  had  thereon, 
to  the  full  extent  of  any  injury  sustained  by  the  es- 
tate of  the  deceased,  by  the  acts  or  omissions  of  such 
executor  or  administrator,  and  to  the  full  value  of  all 
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the  property  of  the  deceased,  received  and  not  duly 
administered,  by  such  executor  or  administrator. 
[38  V.  146,  §56.] 

^,  6052.  Executor  or  adminittrator  imprisoned— how 
dlBoharged.  Every  executor  or  admiuistrator  com- 
mitted to  prison,  as  aforesaid,  may  be  discharfi^ed  by 
the  court,  on  his  delivering,  upon  oath,  all  the  prop- 
erty of  the  deceased,  under  his  control,  to  such  per- 
son as  shall  be  authorized  by  the  court  or  judge  to 
rec'ive  the  same.     [38  v  146,  'i  57.] 

g  6053.  Proceedings  when  property  of  estate  conoealed 
or  embezzled.  Upon  complaint  made  to  the  probate 
court  of  any  county,  by  tne  executor,  administrator, 
creditor,  devisee,  legatee,  heir,  or  other  person  inter- 
ested in  the  estate  of  any  deceased  person,  against 
any  person  or  persons  suspected  of  having  concealed, 
embezzled,  or  conveyed  away  any  of  the  moneys, 
goods,  chattels,  things  in  action,  or  effects  of  such 
deceased,  the  court  shall  cite  the  person  or  persons 
suspected  forthwith  to  appear  before  it,  and  to  be  ex- 
amined, on  oath,  touching  the  matter  of  the  said 
complaint.     [51  v.  354,  J  1.] 

Form  0/  complaint.    [Title.]     To  the  Ju<l^e  of  the  probate 

court  of county,  Ohio.    The  undei-signed  executor  of 

the  last  will  and  testament  of  C.  D.,  deceased,  respectfully  rep- 
I'csents  that  he  has  good  reason  to  8usi)ect  and  does  verfly  be- 
lieve that  A.  B.  of  said  county  has  concealed  money,  goods, 
chattels,  things  in  action  and  effects  of  said  deceased  in  fraud 
of  the  rights  of  the  undersigned  and  othei*s  interested  in  the 
estate  of  said  deceased  Wherefore  he  asks  that  a  writ  of  ci- 
tation may  issue  against  the  said  A.  B,  and  that  he  may  be 
compelled  to  answer  under  oath  touching  the  matters  of  this 
complaint,  and  that  such  other  proceedings  may  be  had  in  the 
premises  as  are  authorized  by  law. 

X.  Y.,  executor,  etc. 

Cilatton,  see  forms  under  iJ  6011. 

Entry.  [  Title.  |  This  cause  coming  on  to  be  heai*d  upon  the 
application  of  X.  Y.,  executor  of  the  last  will  and  testament  of 
C.  D.,  deceased  for  a  writ  of  citation  against  A.  B.  suspected  of 
having  concealed  assets  belonging  to  the  estate  of  said  cleceased, 
and  it  appearing  that  the  said  A.  B,  has  waived  the  issuing  and 
service  of  the  writ  of  citation  and  is  willing  to  submit  to  an  ex- 
amination touching  the  matters  embraced  m  the  complaint  of 
the  said  X.  Y.,  executor,  as  aforesnid.  It  is  therefore  ordered 
that  the  matter  of  the  examination  of  the  said  A.  B..  as  prayed 
for  in  the  said  application,  be  and  the  same  is  refen*ed  to  K.  L., 
and  that  be  proceed  at  once  to  said  examination,  and  when  the 
same  is  concluded,  make  bis  repoit  thereof  to  this  court  with* 
out  delay,  according  to  law. 


\ 
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Notes. — ^  C053-6059  do  not  authorize  summary  proceedings 
by  heirs,  devisees,  creditors,  etc.,  against  executors  or  admin- 
istrators, 42  O.  S.  325. 

J  6064.  Imprisonment  for  disobeying  oitation.  If  any 
person  so  as  aforesaid  cited  shall  refuse  or  neglect  to 
appear  and  submit  to  an  examination,  as  aforesaid, 
or  shall  refuse  to  answer  such  interrogatories  as  may 
be  lawfully  propounded,  the  probate  court  shall  com- 
mit such  person  to  the  jail  of  the  county,  there  to 
remain  in  close  custody  until  he  or  she  shall  submit 
to  the  order  and  direction  of  the  court  in  that  behalf. 
[51  V.  364,  2  2.] 

J  6055.  Examinations  to  be  in  writing.  All  such 
examinations,  including  as  well  questions  as  answers, 
shall  bo  reduced  to  writing,  signed  by  the  party  ex- 
amined, and  filed  in  the  court  before  which  the  same 
was  taken.     [51  v.  354,  §  3.] 

§  6056.  Examination  of  witneses  to  be  in  writing,  eto. 
The  probate  court  shall,  if  required  by  either  party, 
swear  sue  bother  witness  or  witnesses  as  may  be  offered 
by  either  party  touching  the  matter  of  such  com- 
plaint, and  shall  cause  the  examination  of  every  such 
witness,  including  as  well  questions  as  answers,  to  bo 
reduced  to  writing,  signed  by  the*  witness,  and  filed  as 
aforesaid.     [51  v.  354,  §  4.] 

^  6057.  Judgment  of  court  thereon — Lien.  If  upon 
anjr  such  examination,  the  probate  court  shall  be  of 
opinion  that  the  person  or  persons  accused  is,  or  are 
guilty  of  cither  having  concealed,  embezzled,  or  con- 
veyed away  any  moneys,  goods,  chattels,  things  in 
action,  or  effects  of  the  deceased  person,  aforesaid, 
the  court  shall  forthwith  render  judgment  in  favor  of 
the  executor  or  administrator  of  the  estate,  or,  if  there 
be  no  executor  or  administrator  in  this  state,  in  favor 
of  the  state,  against  the  person  or  persons  so  found 
guilty,  for  tho  amount  of  the  moneys  or  the  value  of 
the  goods,  chattels,  things  in  action,  or  effects  so  con- 
cealed, embezzled,  or  conveyed  away,  together  with 
ten  per  centum  penalty,  and  all  the  costs  of  such  pro- 
ceeding or  complaint,  which  said  judgment  shall  be 
a  lien  upon  the  real  estate  of  the  person  or  persons 
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against  whom  it  w  rendered,  within  the  county  from 
the  rendition  thereof.    [51  v.  354,  g  5.] 

Thia  section  U  nnconstitntional  in  eo  far  as  it  profeaaaa  to 
anttiorize  a  judgment  witboat  any  provision  for  trial  bjr  Jurr, 
or  a  right  of  appeal,  in  cases  where  the  defendant  does  not  ad- 
mit the  truth  of  the  complaint,  for  the  court  has  no  constitu- 
tional power  to  try  such  a  case.  And  on  petition  In  ent>r  to 
reverse  a  judgment  so  rendered,  it  is  error  to  order  the  written 
examinations  taken  before  the  pmbate  court  to  be  stricken 
from  the  record,  for  they  are  a  legitimate  part  of  the  nn¥»eed- 
ing,  without  a  bill  of  exceptions  setting  them  forth,  19  O.  H.  GM. 

g  6068.  Tranioript  to  be  filed  in  oommon  pleae  and 
ezeoution  iisned.  The  executor  or  adminiBtrator  in 
favor  of  whom  any  Buch  judgment  shall  have  hoeii 
rendered,  may  forthwith  deliver  to  the  clerk  of  the 
court  of  common  pleas  of  the  county  an  authenticated 
transcript  (which  the  prohate  judge  ia  hereby  directed 
to  make  out  and  deliver,  on  demand,  to  such  executor 
or  administrator),  on  which  said  transcript  the  clerk 
aforesaid  shall  immediately  issue  an  execution  of  the 
said  court  of  common  pleas  for  the  amount  of  the 
original  judgment  and  costs,  and  the  costs  which  niav 
have  accrued  or  may  accrue  thereon ;  and  thenceforth 
proceedings  on  execution  shall  be,  in  all  respects,  as 
if  the  said  judgment  had  been  rendered  in  the  said 
court  of  common  pleas.     [51  v.  354,  §  6.] 

i  6059.  If  judgment  in  fiiTor  of  the  state,  when  proie- 
enting  attorney  to  attend  to  it.  If  such  judgment  as 
aforesaid  be  rendered  in  the  name  of  the  state,  and 
there  be  no  executor  or  administrator  within  this 
state,  the  prosecuting  attorney  of  the  county  shall 
cause  the  said  transcript  to  be  filed  in  the  clerk's 
office,  and  proceed  thereon  to  execution  as  before  pro- 
vided ;  and  he  shall  pay  the  moneys  realized  upon 
such  execution  to  the  treasurer  of  the  county,  for  the 
use  of  the  said  estate,  reserving  such  compensation 
to  himself  only  as  the  probate  court  may  allow.  [51 
V.  354,  i  7.] 

§  6060.  Conveyances  to  evade  these  proceedings  void. 
All  gifts,  grants  or  convevances  of  land,  tenements, 
hereditaments,  rents,  gooasor  chattels,  and  all  bonds, 
judgments  or  executions,  made  or  obtained  with  in- 
tent to  avoid  the  purposes  of  these  proceedings,  or  in 
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i  6066.  What  farther  time  will  be  allowed.  The  time 
allowed  by  the  court,  for  the 'collection  of  the  assets 
of  the  estate,  shall  not  be  granted,  at  any  one  time, 
for  ti  period  beyond  one  year  from  the  time  of  the 
application ;  nor  shall  the  time  bo  extended  beyond 
five  years  from  the  date  of  the  administration  bond. 
[38  V.  146,  ?  63.] 

i  6067.  Office  of  exeontor,  etc.,  not  to  oeaie.  The 
office  of  the  executor  or  administrator  shall  not  cease 
with  the  time  allowed  by  law,  or  the  court,  for  the 
collection  of  the  assets  of  the  estate.  [38  v.  146,  8  64.] 

g  6068.  Biacharge  of  debt  in  a  will  against  an  exeon- 
tor, eto.,  how  oonetmed.  The  discharge  or  bequest,  in 
a  will,  of  any  debt  or  demand  of  a  testator,  against 
any  executor  named  in  his  will,  or  against  any  other 
person,  shall  not  be  valid  as  against  the  creditors  of 
the  deceased ;  but  shall  be  construed  only  as  a  spe- 
cific bequest  of  such  debt  or  demand;  and  the 
amount  thereof  shall  be  included  in  the  inventory  of 
the  credits  and  effects^  of  the  deceased,  and  shall,  if 
necessary,  be  applied  in  the  payment  of  his  debts; 
and  if  not  necessary  for  that  purpose,  shall  be  paid 
in  the  same  manner  and  proportion  as  other  specific 
legacies.    [38  v.  146,  §  65.] 

J  6069.  Kaming  a  person  exeontor  not  to  discharge  debt. 
The  naming  of  any  person  executor,  in  a  will,  shall 
not  operate  as  a  discharge  or  beqnest  of  any  just 
claim  which  the  testator  had  against  such  executor; 
but  such  claim  shall  be  included  among  the  credits 
and  effects  of  the  deceased,  in  the  inventory ;  and  the 
executor  shall  be  liable  for  the  same,  as  for  so  much 
money  in  his  hands  at  the  time  such  debt  or  demand 
becomes  due ;  and  he  shall  apply  and  distribute  the 
same,  in  the  payment  of  debts  and  legacies,  and 
among  the  next  of  kin,  as  part  of  the  personal  estate 
of  the  deceased.     [38  v.  146,  J  66.] 

The  same  rule  applies  to  ndministrators,  4  O.  188;  17  O.  264; 
20  (>.  479;  2  O.  S.  431;  16  O.  S.  273.  The  priuciple  does  not  apply 
to  one  who  is  only  conditionally  liable  to  the  estate;  ana  the 
appointment  as  administrator  'de  bonis  non,  with  the  will  an- 
nexed of  one  who  was  surety  on  the  bond  of  the  previous 
executor,  does  not  make  a  debt  due  from  such  executor  assets 


i  6061-6065  COLLECTION  OP  ASSETS.  206 

contemplation  of  any  such  examination  or  complaint 
as  aforesaid,  shall  be  utterly  void  and  of  no  effect. 
[51  V.  354,  §  8.] 

^  6061.  New  assets  after  return  of  first  inventory. 
Whenever  personal  property,  or  assets  of  any  kind, 
not  mentioned  in  any  inventory  that  shall  have  been 
made,  shall  come  to  the  knowledge  or  possession  of 
an  executor  or  administrator,  he  shall  cause  the  same 
to  be  appraised  in  manner  aforesaid,  and  an  inventory 
thereof  to  be  returned,  within  two  months  after  the 
discovery  thereof;  and  the  making  of  such  inventory 
and  return  may  be  enforced  in  the  same  manner  as 
in  the  case  of  the  first  inventory.     [38  v.  146,  g  68.] 

See  $  6046  n. 

§  6062.  Assets  to  be  collected,  within  one  year,  etc. 
The  executor  or  administrator  shall,  as  far  as  he  is 
able,  collect  the  assets  of  the  estate,  within  one  year 
after  the  date  of  the  administration  bond.  [38  v.  146, 
§59.] 

$  G046  n. 

^  6068.  When  more  than  eighteen  months  allowed  to 
collect  assets.  If,  from  the  situation  of  the  assets  be- 
longing to  the  estate,  more  than  eighteen  months  from 
the  date  of  the  administration  bond  is  required  for 
their  collection,  the  court  may,  upon  motion,  and 
beinff  satisfied  thereof  by  the  affidavit  of  the  executor 
or  administrator,  extend  the  time  for  that  purpose. 
[38  V.  146,  ?  60.] 

i  6064.  Affidavit  in  such  case.  The  affidavit  required 
by  the  preceding  section  shall  set  forth  the  grounds 
01  the  application,  the  amount  of  money  in  the  hands 
of  the  executor  or  administrator,  applicable  to  the 
payment  of  the  debts  of  the  deceased ;  and  that  the 
executor  or  administrator  has  used  due  diligence  to 
collect  the  assets  and  to  pay  the  debts.   ['6S  v.  146,  §  61. 1 

J  6065.  When  such  farther  time  will  not  be  allowed. 
Further  time  shall  not  be  allowed  to  the  executor  or 
administrator,  to  collect  the  assets  of  an  estate  that  is 
solvent,  if  he  has  in  his  hands,  at  the  time  of  his  ap- 
plication, more  than  one  hundred  dollars  in  money, 
subject  to  the  claims  of  creditors  of  the  estate.  ['S8  v, 
146,  §  62.] 
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^  6066.  What  further  time  will  be  allowed.  The  time 
allowed  by  the  court,  for  the 'collection  of  the  assets 
of  the  estate,  shall  not  be  granic'd,  at  an^  one  time, 
for  ti  period  beyond  one  year  from  the  time  of  tho 
application ;  nor  shall  the  time  be  extended  Wyond 
five  years  from  the  date  of  the  administration  )»ond. 
[38  V.  146,  8  63.] 

i  6067.    Offioe  of  ezeoutor,  etc.,  not  to  oeaie.     The 

office  of  the  executor  or  administrator  shall  not  cease 
with  the  time  allowed  by  law,  or  the  court,  for  the 
collection  of  the  assets  of  the  estate.  [38  v.  14C,  }  64.] 

g  6068.  Bifloharge  of  debt  in  a  will  against  aa  ezeeii- 
tor,  etc.,  how  oonstmed.  The  discharge  or  bequest,  in 
a  will,  of  any  debt  or  demand  of  a  testator,  against 
any  executor  named  in  his  will,  or  against  any  other 
person,  shall  not  be  valid  as  against  the  creditors  of 
the  deceased ;  but  shall  be  construed  only  as  a  spe- 
cific bequest  of  such  debt  or  demand;  and  the 
amount  thereof  shall  be  included  in  the  inventory  of 
the  credits  and  effects  of  the  deceased,  and  shall,  if 
necessary,  be  applied  in  the  payment  of  his  debts; 
and  if  not  necessary  for  that  purpose,  shall  be  pai(l 
in  the  same  manner  and  proportion  as  other  specific 
legacies.    [38  v.  146,  §  65.] 

J  6069.  Kaming  a  person  exeontor  not  to  discharge  debt. 
The  naming  of  any  person  executor,  in  a  will,  shall 
not  operate  as  a  discharge  or  beqnest  of  any  just 
claim  which  the  testator  had  against  such  executor; 
but  such  claim  shall  be  included  among  the  credits 
and  effects  of  the  deceased,  in  the  inventory ;  and  the 
executor  shall  be  liable  for  the  same,  as  for  so  much 
money  in  his  hands  at  the  time  such  debt  or  demand 
becomes  due ;  and  he  shall  apply  and  distribute  the 
same,  in  the  payment  of  debts  and  legacies,  and 
among  the  next  of  kin,  as  part  of  the  personal  estate 
of  the  deceased.     [88  v.  146,  §  66.] 

The  same  rule  applies  to  ndnnni8tratoi*8,  4  O.  138;  17  O.  264; 
20  O.  479;  2  O.  S.  431;  16  O.  S.  273.  The  principle  does  not  apply 
to  one  who  is  only  conditionally  liable  to  the  estate;  and  the 
appointment  as  administrator  de  bonis  norty  with  the  will  an- 
nexed of  one  who  was  surety  on  the  bond  of  the  previoua 
executor,  does  not  make  a  debt  due  from  such  executor  assets 


{  6070-6072  EXECUTOBS,  stc,  mobtgaged  pbemisss.  208 

ill  the  liainlsof  such  julministrator  by  reason  of  such  siiretv 
--hip.  27  (».  s.  :5as. 


i  6070.  Mortgaged  premises  to  be  considered  personal 
assets.  Ezeoutor,  etc.,  may  take  possession.  When  any 
mortgagee  of  real  estate,  or  any  assignee  of  such 
mortgagee,  shall  die  without  having  foreclosed  the 
right  of  redemption,  the  mortgaged  premises,  and  the 
debt  secured  thereby,  shall  be  considered  as  personal 
assets  in  the  hands  of  his  executor  or  administrator, 
and  shall  be  administered  and  accounted  for  as  such ; 
and  if  the  mortgagee  or  assignee  shall  not  have  ob- 
tained possession  of  the  mortgaged  premises  in  his 
lifetime,  his  executor  or  administrator  may  take  pos- 
session thereof,  by  open  and  peaceable  entry,  or  by 
action,  in  like  manner,  as  the  deceased  might  have 
done  if  living.    [38  v.  146,  §  67.] 

Mortgage  held  hv  testator  against  pei'son  named  as  executor 
of  his  will  pei-sonal  assets.  17  O.  264.  Mortgages  of  real  estate 
must  be  recorded  in  the  office  of  the  county  recorder  and  take 
effect  from  the  time  they  are  delivered  for  record,  $  4138,  of 
chattels  must  be  forthwith  filed  with  township  clerk,  etc., 
$  4150-4151,  and  reflled  within  thirty  days  next  preceding  the 
end  of  one  year  from  the  date  of  the  original  filing,  $  4155. 

i  6071.  Ezeontor  or  administrator  may  disoharge  mort- 
gage. Possession  before  redemption.  In  case  of  the  re- 
demption of  any  such  mortgage,  the  monev  paid 
thereon  shall  be  received  by  the  executor  or  adminis- 
trator of  the  deceased,  and  he  shall  thereupon  release 
and  discharge  the  mortgage;  and  until  such  redemp- 
tion, the  execu tor  Dr  administrator,  if  possession  shall 
have  been  taken,  either  by  himself  or  by  the  de- 
ceased, shall  be  seized  of  the  mortgaged  premises,  in 
trust  for  the  same  persons,  whether  creditors,  next 
of  kin,  or  others,  who  would  be  entitled  to  the  money, 
if  the  premises  had  been  redeemed.    [38  v.  146,  §  68.] 

J  6072.  How  ezeontor  or  administrator  to  foreolose 
mortgage.  Any  mortgage  belonging  to  the  estate  may 
be  foreclosed  by  the  executor  or  administrator  in  the 
same  manner  that  the  decedent  might  have  foreclosed 
the  same.    [38  v.  146,  ?  69.] 
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6073.  How  6XMiitor»eto.,  may  MmpMmA  with  d«bt«r. 
When  any  debtor  of  a  deceased  person  shall  be  un- 
able to  pay  all  his  debts,  the  executor  or  administra* 
tor,  with  the  approbation  of  the  probate  court,  may 
compoond  with  such  debtor,  and  give  him  a  dis- 
chai^»  upon  receivins  a  fair  and  just  dividend  of  his 
estate  and  effects,  or  such  part  of  said  debt,  as  said 
court  may  deem  beneficial  jto  those  interested  in  the 
estate  of  said  deceased  person,    [38  v.  146,  {  70.] 

SALE  OF  PEBSONAL  PROPERTT,  AND  THB  SALE-BILL. 

i  6074.  Wliat  perfonal  property  the  ezaoator  or  ad- 
ministrator  may  sell  and  when  appraisment,  oto.,  not 
required.  The  executor  or  administrator  shall,  within 
three  months  after  the  date  of  his  bond,  sell  the 
whole  of  the  personal  property  belonging  to  the 
estate,  which  is  liable  to  the  paVment  of  debts,  and 
is  assets  in  his  hands,  to  be  a(l ministered,  except 
promissory  notes,  and  all  claims,  demands  and  rights 
in  action  which  can  be  collected  by  him,  and  except 
bonds  and  stocks  when  the  sale  of  them  is  not 
necessary  for  the  jmyment  of  debts ;  and,  also,  except 
the  following: 

First — Such  as  the  widow  may  desire  to  take  at  the 
valuation  made  by  the  appraisers,  she  securing  pay- 
ment to  the  executor  or  administrator  therefor,  as 
other  purchasers. 

Second — Such  property  as  is  si)ecifically  bequeathed 
shall  not  be  sola  until  the  residue  of  the  personal 
estate  has  been  sold,  and  is  found  by  the  executor  or 
administrator  to  be  insufficient  for  the  payment  of 
the  debts  of  the  estate. 

Third— The  executor  or  administrator  may  defer 
the  sale  of  the  emblements  or  annual  crops  raised  by 
labor,  which  were  not  severed  from  the  land  of  the 
deceased,  at  the  time  of  his  death,  beyond  the  three 
months  herein  prescribed  for  the  sale  of  the  assets ; 
and  the  same  may  be  sold  before  or  after  they  are 
severed  from  the  land,  at  the  discretion  of  the  exe- 
cutor or  administrator,  and  in  the  mode  prescribed 
for  the  sale  of  other  goods  and  chattels:  provided, 
however,  that  when  bjr  the  terms  of  any  last  will 
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the  testator  shall  express  a  wish  that  there  be  no  ap- 
praisment  or  sale  of  his  personal  property,  the  court 
admitting  the  will  to  probate  may,  at  its  discretion, 
direct  the  omission  of  either  or  both  of  said  require- 
ments ;  and  may,  also,  at  any  subsequent  period,  upon 
the  application  of  any  party  interested,  require  such 
appraisement  and  sale,  or  either  of  them,  as  the  j  ustice 
of  the  case  may  require.    [38  v.  146,  §  71 ;  45  v.  25,  §  3.] 

The  right  of  the  widow  to  take  personal  property  at  the  ap- 
praisement is  not  limited  to  the  time  of  making  tlie  appraise- 
ment, but  she  may  at  any  time  witliin  the  three  months  allowed 
the  administrator  for  selling  the  same  exercise  this  right  until 
the  property  is  put  up  for  sale,  and  her  riglit  is  not  aflfected  by 
any  changes  that  may  in  the  meantime  have  taken  place  in  the 
market  value  of  the  property,  26  O.  S.  538. 

I  6075.  How  property  may  be  delivered  to  legatee. 
The  property  specifically  bequeathed  may  be  deliv- 
ered over  to  the  legatee  entitled  thereto,  he  securing 
the  redelivery  thereof,  on  demand,  to  the  executor 
or  administrator ;  otherwise  the  same  shall  remain  in 
the  hands  of  the  executor  or. administrator,  to  be  dis- 
tributed or  sold,  as  may  be  required  by  law  and  the 
condition  of  the  estate.    [38  v.  146,  §  72.] 

Form.— Know  all  men  by  these  presents,  that  we,  A.  B.,  C. 
D.  and  K.  F.,  are  held  and  firmly  bound  toG.  H.,  executor  of  the 
last  will  and  testament  [or  administrator  with  the  will  annexed 
of  the  estate]  of  I.  J.,  deceased,  in  the  sum  ol  [double  the  value 
of  the  pro  per  t.y]  for  the  payment  of  which  we  do  jointly  and 
severally  bind  oui-selves. 

The  condition  of  the  above  obligation  is  such  that,  whereas, 
A.  B.  has  received  fi*om  the  said  G.  H.  the  following  property 
specifically  bequeathed  to  him  by  the  last  will  of  said  I.  J. 
[here  describe  the  property.]  Now,  therefore,  if  the  said  A.  B* 
shall  redeliver  said  property  in  as  good  order  and  condition  as 
the  same  was  in  when  receiVed,  in  case  such  property  shall  bo 
req[uire't  for  the  payment  of  the  debts  of  said  cfecedent,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force. 

KSigned^  etcJ) 

Executed  in  presence  of 

§  6076.  Personal  property  to  be  sold  at  public  vendue, 
unless  court  otherwise  order — not  to  be  sold  at  private 
sale  at  less  than  appraised  value,  unless,  eto.  The  sale 
of  personal  property  shall  be  made  at  public  vendue, 
after  at  least  fifteen  days'  notice  having  been  given 
in  some  newspaper  in  general  circulation  throughout 
the  county,  or  hy  advertiseipent,  set  up  in  at  least 
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five  public  places  in  the  county  where  such  sale  is  to 
take  place :  provided,  however,  that  the  court  may 
for  good  cause  extend  the  time  for  sale ;  and  provided, 
farther,  that  w^henever  the  court  shall  be  satisfied, 
upon  good  and  sufficient  proof,  that  it  would  be  for 
the  advantage  of  the  estate  oi  the  decedent  to  sell 
any  part  of  said  personal  estate  not  taken  by  the  widow 
at  the  valuation  made  by  the  appraisers,  at  private 
sale,  the  court  may  authorize  the  executor  or  admin- 
istrator to  sell  the  personal  estate,  or  any  part  or  parcel 
thereof  at  private  sale,  either  for  cash  or  upon  such 
other  terms  as  said  court,  may  in  its  discretion,  direct ; 
but  such  executor  or  administrator  shall  not  be  author- 
ized to  sell  such  property  at  private  sale,  at  less  than  its 
appraised  value,  unless  the  probate  court  shall  be  sat- 
isfied by  the  affidavit  of  at  least  three  disinterested  per- 
^ns  that  such  property  can  not  be  sold  at  its  appraised 
value,  and  that  it  will  be  for  the  best  interest  of  the 
estate  to  sell  the  same  at  a  less  price,  in  which  case 
such  court  may  authorize  such  executor  or  adminis- 
trator to  sell  the  same  for  a  less  amount.  Should  any 
property  thus  ordered  to  be  sold  at  private  sale,  be 
not  sold  within  six  months  from  the  time  of  such 
order,  or  within  such  other  time  as  may  be  fixed  in 
the  order,  then  said  probate  court  may  order  the  same 
to  be  sold  at  public  auction  in  the  same  manner  as 
though  a  private  sale  had  not  been  ordered.  [38  v. 
14G,  §73;  66v.  30,  ?1.] 

Notice  of  sale. — ^The  personal  property  belongln*?  to  the  es* 
tate  of  A.  B.,  deceased,  will  be  sold  b^  the  undersigued  at  pub- 
lic auction,  at  the  late  residence  of  said  deceased on 

the day  of commencing  at— —o'clock— M. 

Terms  of  sale :  Purchases  amounting  to  three  dollars  or  less  to  be 
paid  in  cash,  above  that  sum  notes  at  nine  [or  six]  months  with 
two  goo<l  sni-eties  will  be  taken. 

188 C.  D.,  Administrator. 

[or  Executor.] 

Order  to  sell  personal  pror)ert)/ at  private  sale,  [Title.] 
To  A.  B.,  administrator  of  the  estate  [or  executor  of  the  lasti 
will  and  testament]  of  C.  D.,  deceased. 

In  purauance  of  an  oixler  an<  I  deci'ee  of  said  court^this  day  made 
in  the  matter  of  the  estate  of  C.  D.,  deceased,  you  are  nereby 
authorized  and  required  to  proceed  to  sell,  at  private  sale  at  not 

less  than the  appraised  value  thereof,  the  following 

goods  and  chattels  belonging  to  the  estate  of  said  decedent,  tOi 
yrit:  [Here  ^ive  list]  upon  the  following  terms,  to-wlt: 
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The  defen-ed  pavments  to  bear  interest  from  the  day  of  sale, 
and  to  be  secured  by  the  promissory  notes  of  the  purchaser, 
with  at  least  two  amply  responsible  sureties  thereon. 

You  will  return  this  order  within months  fi-om  this  date 

and  t  nthwilh  upon  the  execution  of  the  same,  together  with 
your  report  thereon  endorsed. 

Vv'itness  ray  hand  und  the  seal  of  said  court,  this day  of 

A.  D.  188 

Probate  Judge. 

i  6077.  Disposition  of  despemte  claims.  Upon  prop- 
er proof  being  made  by  an  executor  or  administrator 
to  the  probate  court  that  any  claim,  debt  or  demand 
whatsoever  belonging  to  the  estate  in  his  hands  to 
be  administered  and  accruing  in  the  lifetime  of  the 
deceased,  represented  by  such  executor  or  adminis- 
trator, is  desperate:  1st,  on  account  of  the  doubtful 
solvency  or  actual  insolvency  of  the  person  or  per- 
sons owing  the  same ;  ^d,  on  account  of  such  debtot 
having  availed  him  or  herself  of  the  bankrupt  law  of 
the  United  States;  3d,  by  reason  of  some  legal  or 
equitable  defense  which  such  debtor  or  debtors  shall 
allege  and  make  appear  against  the  same ;  4th,  on 
account  of  the  smallness  of  such  claim  and  difficulty 
in  its  collection,  either  from  the  remoteness  pf  the 
residence  of  the  debtor,  or  the  ignorance  of  the  ex- 
ecutor or  administrator  of  such  residence ;  the  court 
may  order  such  claim,  debt,  or  demand  to  be  com- 

Eounded  or  sold,  or  to  be  filed  in  such  court  for  the 
enefit  of  the  heirs,  devisees,  or  creditors  of  such  de- 
ceased person  as  will  sue  for  or  recover  the  same, 
giving  the  creditors  the  preference,  if  they  or  any  of 
them  apply  for  the  same  before  the  final  settlement 
of  the  estate,  and  such  order  of  the  court  shall  be  a 
sufficient  voucher  to  such  executor  or  administrator. 
[47  V.  28,  §  1.] 

J  6078.  When  notice  of  application  to  court  for  their 
IHile  necessary — publication  of  notice.  In  all  cases  where 
fl,nv  of  the  claims  or  demands  exceed  the  sum  of  ten 
dollars,  or  they  all  in  the  aggregate  exceed  the  sum 
of  five  hundred  dollars,  the  executor  or  administrator 
shall  give  notice  of  such  intended  application  to  said 
court  for  such  order,  at  least  three  consecutive  weeks 
pr^yiplis  to  the  dajr  on  which  the  application  is  to  b^ 
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made,  which  notice  shall  be  published  in  some  news- 
paper having  general  circulation  in  such  county; 
bat  if  there  be  no  newspaper  in  the  county,  then  in 
some  newspaper  having  a  general  circulation  in  said 
county ;  but  if  the  claims  are  numerous  they  need  not 
be  described  in  such  notice.    [47  v.  28,  i  2.  j 

g  6079.  Pablie  or  private  ssIm  tsrms  of  eomponad* 
ing  to  bo  fixed  in  order.  If  the  court  shall  order  a  sale 
of  such  debts  or  demands,  the  executor  or  adminis- 
trator shall  give  public  notice  as  aforesaid,  of  the 
time  and  place  of  sale,  three  consecutive  weeks  prev- 
ious to  the  day  of  sale,  at  which  they  shall  be  sold  to 
the  highest  bidder;  but  the  court  may,  in  its  discre- 
tion, order  a  private  sale  of  such  debts  and  demands, 
in  like  manner  and  for  like  reasons  as  provided  for 
the  private  sale  of  goods  and  chattels ;  and  if  the 
court  authorize  the  compounding  of  such  claims  or 
any  of  them,  the  court  shall  in  the  order  fix  the  sum 
for  which  the  same  may  be  compounded.  [47  v.  28, 
2  3.] 

J  6080.  How  oorporation  stook  sold.  The  executor 
or  administrator  may  sell  either  at  public  or  private 
sale  any  railroad  stock  or  other  stock  or  shares  in  any 
corporation ;  but  if  he  sell  at  private  sale,  it  shall  be 
for  a  sum  not  less  than  shall  be  for  that  purpose  fixed 
by  an  order  of  the  probate  court.    [60  v.  95,  §1.] 

Sale  without  order  of  court  not  yoid,  11  Bull  67,  72. 

J  6081.  Wkat  credit  to  be  givea.  In  all  sales  of 
personal  property  a  credit  shall  be  given  by  the  ex- 
ecutor or  administrator,  of  not  less  than  three  and 
not  more  than  nine  months,  unless  otherwise  ordered 
by  the  court,  when  the  amount  purchased  exceeds 
three  dollars.    [38  v.  146,  ?  74.] 

J  6082.  Seoarity  to  be  taken.  Notes  or  bonds,  with 
two  or  more  approved  sureties,  shall  in  all  cases  of 
Bile  on  credit,  be  taken  by  the  executor  or  adminis- 
trator.    [38  V.  146,  §  75.] 

An  a*lmmi8trator,  in  disposing  of  the  personal  property  of 
the  estate,  without  proper  secuiity  for  its  payment,  is  guilty  of 
a  bi-euch  of  official  rtuty,  and  for  any  damage  or  Xma  therebv 
occasioued  to  the  estate,  he  »*vi  Wa  sureties  are  liable,  19  O.  8, 
87. 
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I  6083.  When  ezeontor  or  adminigtrator  not  liable 
for  loss.  An  executor  or  administrator  shall  not  be 
responsible  for  any  loss  happening  by  the  insolvency 
of  the  purchaser  at  such  sale,  or  his  sureties,  if  satis- 
factory evidence  is  adduced,  that  such  executor  or 
administrator  proceeded  with  due  caution,  in  taking 
security,  and  has  used  due  diligence  to  collect  said 
notes  and  bonds.     [38  v.  146,  J  76.] 

g  6084.  Executor  or  administrator  to  make  put  list  of 
articles  liable  to  sale— Duty  of  clerk  of  such  sale.  The 
executor  or  administrator  shall,  previous  to  any  pub- 
lic sale,  make  out  a  list  of  all  the  articles  mentioned 
in  the  inventory,  which  are  liable  to  sale,  in  the  or- 
der they  are  set  down  in  the  inventory,  whether  the 
same  are  destroyed,  taken  by  the  widow  at  the  ap- 
praisement, or  otherwise  forthcoming  or  not;  and 
some  suitable  clerk,  who  is  not  interested  in  the  es- 
tate, shall,  at  the  time  of  sale,  place  opposite  to  each 
item  upon  said  list,  the  names  of  the  purchaser  or 
purchasers,  and  the  amount  for  which  the  item  men- 
tioned, or  any  part  thereof,  was  sold ;  and  if  there  be 
any  articles  on  said  list  which  shall  not  be  sold,  the 
clerk  shall  enter  opposite  to  such  article,  the  words 
"  not  sold,"  or  the  words  *'  taken  by  the  widow  at  the 
appraisement,"  or  other  statement,  according  to  the 
fact ;  and  if  any  articles  be  sold,  which  are  not  men- 
tioned in  the  inventory,  the  same  shall  be  so  desig- 
nated on  the  sale  bill  by  the  clerk.     [38  v.  146,  8  77.] 

J  6085.  Constrnction  of  preceding  section.  Nothing 
contained  in  the  preceding  section  shall  be  so  con- 
strued as  to  require  the  executor  or  administrator  to 
sell  each  article  in  the  order  in  which  the  same  is 
stated  in  the  list  taken  from  the  inventory,  nor  to  re- 
quire articles,  which  are  mentioned  in  the  list,  under 
a  single  item,  to  be  put  up  and  sold  together;  but  that 
the  articles  mentioned  in  the  sale  bill  shall  be  stated 
in  the  same  order  in  which  they  are  entered  upon  the 
inventory;  so  that  the  same  may  be  readily  compared 
by  the  court,  and  by  parties  interested  in  the  estate. 
[38  V.  146,  i  78.] 
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g  6086.  8al«  bill  to  be  tigiied  by  elerk,  tweni  to  bj 
the  exeoator  or  administntor  and  flled— rotnnit  of  priTftlo 
sale.  The  sale-bill  shall  be  si^netl  by  the  clerk,  and 
the  executor  or  administrator  shall  make  oath  Lk  fore 
some  officer,  authorized  to  admininter  oaths,  that  the 
same  is,  in  all  respects,  correct,  to  the  best  of  his 
knowledge  and  belief;  the  sale-bill,  with  a  certificate 
of  such  oath  annexed  thereto,  shall  be  filed,  by  the 
executor  or  adrainistmtor,  in  the  probate  court,  >*ith- 
insix  weeks  from  the  time  of  such  sale,  and  all  re- 
turns of  private  sales  shall  be  sworn  to  by  the  execu- 
tor or  administrator.    [38  v.  146,  ?  71).] 

Sale  bill  of  the  pei-sonal  pi'operty  bclnngiriK  to  the  estate 
of  A.  B.,  docea«e<i,  boM  Ht  public  auction  by  C.  I>..  a'tnilnin. 
trator  of  the  estate  [or  executor  of  the  la«t  will  and  testament] 
of  said  dewdent,  on  the day  of         ■  ,  A.  1).  IHh — . 


NO.    OF 
ITEM. 


PROPERTY    AS    IN 
VENTOBIED. 


VALUE  AS 
INVENTORIED. 


CtS 


PI*  RC  HAS  KB 


PRICE. 


I       (U 


I  hereby  certify  the  foregoing  sale  bill  to  be  correct, 

,  Clerk  of  sale. 


State  of  Ohio, 


County,  ns:    Personally  appeared  before 


me,  the  undersigned.  Judge  of  the  Probate  C<uirt  of  said  countv, 
C.  I>.,  administrator  of  the  estate  [or  executor  of  the  last  will 
and  testament]  of  A.  B.,  deceased,  who  being  sworn  says  that 
the  foregoing  sale  bill  of  the  peraonal  property  of  the  said  de- 
ceased IS  in  all  respects  correct  accoi-ding  to  the  best  of  his 
knowledge  and  belief.  CD. 

Sworn  to  and  subscribed  before  me  this day  of , 

188 -.  ,  Probate  Judge. 

Form  of  return  of  private  sale  {$  6*12) : 


State  ^f  Ohio, 


County,  sn.    In  Pi-obate  Court. A.  B., 


administrator  of  the  estate  \or  executor  of  the  last  will  and 
testament]  of  C.  D.,  deceased,  being  duly  sworn,  says  that  in 
obedience  to  the  foregoing  oi-der,  he  sold  said  goo<l8  and  chattels, 

commencing  on  the dav  of ,  A.  D.  188 — ,  and  closing 

on  the day  of ,  A.  D.  188—,  for  the  sum  of 

dollars,  said  sum  l)eing  the  appraised  value  of  the  same,  and 
the  highest  price  he  could  get  after  having  made  diligent  en- 
deavor to  obtain  the  l)est  price  for  said  property. 

A  detailed  schedule  and  list  of  said  sale  is  herewith  returned 
and  filed,  A.  B.,  Administrator,  etc. 

Sworn  to  and  subscribed  before  me,  this day  of , 

A.  D.  18S— .  1  Probate  Judge. 
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J  6087.  How  retnrn  of  lale  bill  enforced.  If  any 
executor  or  administrator  shall  refuse  or  neglect  to 
return  the  said  sale-bill,  or  fail  to  make  return  of  any 
private  sale,  within  six  weeks  after  the  sale,  the  same 
proceedings  may  be  had  against  him  and  his  sureties, 
as  are  provided  in  cases  of  neglect  or  refusal  to  return 
an  inventory.    [38  v.  146,  ?  80.] 

$6047. 

THE  NOTICE  TO    CREDITORS:    THE  AUTHENTICATION  AND 
PAYMENT  OP  DEBTS,  AND  PAYMENT  OF  LEGACIES. 

J  6088.  When  and  how  ezeontor  or  administrator  to 
give  notice  of  his  appointment.  Every  executor  or  ad- 
ministrator shall,  within  three  months  after  giving 
bond  for  the  discharge  of  his  trust,  cause  notice  of 
his  appointment  to  be  published  in  some  newspaper 
of  general  circulation  in  the  county,  in  which  the 
letters  were  issued,  for  three  consecutive  weeks.  [38 
V.  146,  ?  81.] 

jForm.— The  undersigned  has  been  duly  appointed  executor 
of  the  last  will  and  testament  [or  administrator  or  administra- 
tor de  &ont8  non  of  the  estate]  of  A.  B.,  deceased,  late  of 

County,  Ohio. 

day  of ,  ISS-  C D . 

A  notice  of  appointment  is  good,  though  the  fact  of  the  ap- 
pointment is  not  expressly  and  explicitly  stated  thei'ein,  and 
the  notice  consists  merely  of  a  demand,  officially  signed  by  the 
administrator,  that  all  persons  indebted  to  the  estate  come  for- 
ward and  make  payment;  and  that  all  persons  having  claims 
against  the  same  are  notified  to  present  the  same,  2  O.  S.  156. 

i  6089.  Affidavit  as  evidence  of  notice.  An  affidavit 
of  the  executor  or  administrator,  or  of  the  person  em- 
ployed by  him  to  give  such  notice,  being  made,  filed, 
and  recorded,  together  with  a  copy  of  the  notice,  in 
the  probate  court,  within  one  year  after  giving  bond 
as  aforesaid,  shall  be  admitted  as  evidence  of  the  time, 
place,  and  manner  in  which  the  notice  was  given. 
[3S  V.  146,  §  82.1 

Form. — State  of  Ohio, county,  ss.     Personally 

appeared  before  me,  a  notary  public  in  and  for  county, 

for  the  publishers  of  [naming  newspaper]  who,  being 

duly  sworn  says  that  the  annexed  advertisement  was  published 
in  the a  newspaper  printed  and  of  general  circulation 
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in  said  coanty  for  three  consccnllve  wcek«,  commencing  npon 

the day  of 18 and  that  each  insertion  wan 

upon day.  [// Ihe  newspaper  hau  aUo a  daily  ntuion^  OiM] 

Affiant  further  says  that  a  daily  and  woektjr  edition  or  Mid 
newspaper  is  published,  and  tbat  tiie  ri  it  illation  of  the  dally 
in  this  county  exceeds  that  of  the  wet'kly.  and  that  the  cmtof 
publication  in  the  dall^  does  not  exceed  that  of  the  weekly. 
Sworn  to  and  subscribed  before  me  this— —day  of 

A..  D.  18 

Notary  Public  in  and  for county,  Ohio. 

J  6090.  In  what  order  debti  to  bo  paid.  Every  exe- 
cutor or  administrator  shall  proceed  with  diligence  to 
pay  the  debts  of  the  deceased,  and  shall  apply  the 
assets  to  the  payment  of  debts  in  the  following  onler : 

First— The  funeral  expenses,  those  of  the  last  sick- 
ness, and  the  expenses  of  administration. 

Second — ^The  allowance  made  to  the  widow  and 
children  for  their  support  for  twelve  months. 

Third — Debts  entitled  to  a  preference,  under  the 
laws  of  the  United  States. 

Fourth — Public  rates  and  taxes,  and  sums  due  the 
state  for  duties  on  sales  at  auction. 

Fifth— To  every  person  who  shall  have  performed 
manual  labor  in  the  service  of  the  deceased,  during 
his  life  time,  out  of  any  funds  that  shall  come  into  his 
hands  as  such  administrator  or  executor,  before  the 
payment  pf  the  general  creditors,  the  full  amount  of 
the  wages  due  to  such  person  for  such  labor  per- 
formed within  twelve  months  preceding  the  death  of 
the  party  for  whom  such  labor  was  performed,  not 
exceeding  one  hundred  and  fifty  dollars. 

Sixth — Debts  due  to  all  other  persons.  And  if  there 
be  not  enough,  after  paying  any  one  of  said  classes, 
to  pay  all  the  debts  of  the  next  of  the  other  classes, 
all  the  creditors  of  the  latter  class  shall  be  paid  rata- 
bly, in  proportion  to  their  respective  debts ;  and  no 
payment  shall  be  made  to  creditors  of  any  one  class, 
until  all  those  of  a  preceding  class  or  classes,  of 
whose  claims  the  executor  or  administrator  shall  have 
had  notice,  shall  be  fully  paid.    [80  v.  78;  38  v.  146, 

§83;  64  V.  211.] 

Fii-st— Applies  to  estate  of  deceased  maiTied  woman,  though 
such  deceased  left  surviving  her  a  husband  having  propert}', 
4A  O.  S.  184,  see  generally  10  Bull  888. 
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Second— See  g  6040  n. 

Third— See  $  $  3466,  3467  U.  S.  Rev.  Stat. 

Fourth— Taxes  on  real  and  ])erBonal  property,  $  $  2734,  2845, 
2847,  2849,  2851.  Entrv  for  taxation  when  some  of  executore  re- 
side without  limits  of  city,  10  O.  S.  4i}l.  Administrator  having 
no  personal  assets  may  apply  for  order  to  sell  lands  to  pay  taxes, 
8  O.  52.  He  is  not  authorized  to  pav  taxes  levied  on  real  ei:$tate 
after  decedent's  death,  6  O.  227.  Where  administration  of  an 
estate  is  committed  to  two  or  more  persons  residing  in  different 
counties  the  **moneys,  credits  and  investments"  belonging  to 
the  estate  must  be  listed  for  taxation  under  $  2735  in  the  county 
where  the  administrator  having  actual  possession  and  contix>l 
of  the  property  to  be  listed  resides  at  the  time  of  listing,  42  O. 
8.  405. 

§  6091.  Frevious  seotion  not  to  affect  lien.  Nothing 
in  the  preceding  section  shall  affect  or  impair  any  lien, 
legal  or  equitable,  which  any  creditor  or  other  person 
shall  have  upon  the  personal  estate  of  the  deceased 
during  his  life-time.     [38  v.  146,  i  84.]    . 

Upon  the  decease  of  a  debtor,  his  estate  real  and  personal, 
stands  for  the  payment  of  his  general  creditors  alike,  and  one 
creditor  can  not  by  superior  diligence  acquire  a  superior  right 
over  the  others,  1 0.  S.  293.  The  individual  creditor  of  a  de- 
ceased member  of  a  firm  can  not  claim  a  preference  in  the 
decedent's  individual  estate  as  against  the  creditors  of  the  firm, 
6  0. 103.  A  creditor  can  not  by  making  a  levy  subsequent  to 
the  death  of  his  debtor,  under  a  judgment  obtained  against  him 
before  his  death,  obtain  a  lien  upon  either  his  personal  or  real 
estate  in  preference  to  other  creditors,  5  O.  221.  A  sale  under 
such  levy  is  void,  2  O.  287. 

J  6093.  Claims  against  estate.  How  an'thenticated. 
Expenses  of  anthentioation.  By  whom  allowed.  Upon 
any  claim  being  presented  against  the  estate  of  any 
deceased  person,  the  executor  or  administrator  may 
require  satisfactory  vouchers  in  support  thereof,  and 
also  the  affidavit  of  the  claimant,  that  such  claim  is 
justly  due,  that  no  payments  have  been  made  thereon, 
and  that  there  are  no  set-offs  against  the  same  to  the 
knowledge  of  such  claimant ;  which  oath  may  be  taken 
before  any  justice  of  the  peace,  or  other  officer  au- 
thorized to  administer  oaths,  and  the  expense  thereof 
shall  be  allowed  by  the  executor  or  administrator,  if 
the  claim  itself  is  allowed.     [38  v.  146,  §  85.] 

JFbnn.— state  of  Ohio,  county,  «s.— A.  B.,  being  duly 

sworn,  says  he  is  the  owner  of  the  annexed  claim  against  the  es- 
tate of  C.  D.,  deceased,  that  the  same  is  justly  due :  that  no  pay- 
ments have  been  made  thei*eon  [except  such  as  appear  thereon 
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credited ]Mnd  that  there  are  no  set-offs  against  the  same  to  the 
kuowleire  and  belief  of  alliaut. 

A.  B 

Sworn  to  and  subscribed  by  A.  B.  before  me  this — —day  of 
A.  D.  188- 


Indorsement  on  c/ai'm.— Allowed  as  a  vali«l  rlaim  against  the 
estate  of  C.  D.,  deceased.  E.  F.  Adniinihtrator. 

A'o^fa.— Reasonable  time  allowed  for  examining  claim,  ISO. 
41.  Presentation  waived  by  taking  issue  on  validity  of  claim, 
36  O.  S.451.  Necessity  of  presentation  does  not  apply  to  i-evival 
of  action.  29  (>.  577.  'Allowance  not  conclusive  of  validity,  89 

0.  S.112,  ^  6216.  Presentation  to  administrator  de  bonis  non, 
after  allowance  by  ariniinihtrator  unuecessary,  89  (>.  S.  112, 
Where  an  administrator  has  seen  andexamineda  claim  against 
the  estate,  and  is  subsef^nently  requested  to  allow  it,  which  he 
refuses  to  do,  such  claim  being  present  in  the  iM>cket  of  its 
owner,  and  the  administrator  so  told,  a  formal  presentation  of 
the  claim  is  not  necessary,  but  may  be  presumed  to  be  waived, 
15  O.  S.  15,  see  $  fi097  w. ;  15  Bull  198. 

Held  error  not  to  admit  letter  of  administrator  in  evidence 
to  show  rejection  of  claim  or  cross-examine  witness  as  to  letter, 

1.  C.  C.  R.  531. 

§  6093.  Doubtfal  olaima  against  an  estate  to  be  referred 
to  arbitrdtion.  If  the  executor  or  administrator  doubt 
the  justice  of  any  claim  presented,  and  verified  as 
aforesaid,  he  may  enter  into  an  agreement  in  writing, 
with  the  claimant,  to  refer  the  matter  in  controversy 
to  three  disinterested  persons,  who,  if  the  claim  does 
not  exceed  one  hundred  dollars,  shall  be  approved  of 
by  a  justice  of  the  peace  of  the  county  in  which  the 
letters  were  issued ;  or  if  the  claim  exceed  one  hun- 
dred dollars,  the  referees  shall  be  approved  of  by  the 
probate  judge  of  such  county.     [50  v.  126,  J  1] 

Form  of  agreement  to  refer.— Whereas^  the  undei'signed  A. 
B.,  holds  a  claim  against  the  estate  of  C.  D.,  deceased,  in  the 

sum  of dollars  [state  the  nature  of  the  claim]  which  he 

has  presented  for  allowance  to  E.  F.,  the  executor  of  the  last 
will  and  testament  of  [or  administrator  of  the  estate  ofl  said 
decedent :  Whereas  said  defendant  E.  F.,  disputes  the  vaiidi  ty 
of  said  claim  [or  denies  that  the  claim  is  a  just  debt  against 
said  estate.]  It  is  therefore  agreed  between  the  said  A.  B.  and 
E.  F.,  to  refer  the  matter  in  dispute  to  the  arbitration  of  G.  II. 
I.  J.  and  K.  L.,  who  shall  be  subject  to  the  approval  of  M.  N., 

of County  [in  which  letters  were  issued.]     [But  if  the 

claim  does  not  exceed  one  hundred  dollars  say]  wiio  shall  be 

subject  to  the  approval  of  O.  P.,  a  justice  of  the  peace,  of 

County  {where  letters  were  issued)^  that  this  agreement  with 
the  approval  of  said  referees  shall  be  filed  with  said  O.  P.  \or 
any  other  justice  of  the  county  the  parties  may  agree  upon) 
and  such  further  i)roceedings  shall  oe  had  before  said  Justice 
as  the  statute  provides. 

Pated day  of 188—  [Signed,] 
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Indorsement.— I  approve  the  i*efcrees  within  named. 

day  of 188—  Probate  JudgCf 

or  justice  of  the  Peace  of county. 

It  is  not  necessary  under  this  section  that  an  action  be 
brought  on  the  award,  but  the  court  may  enter  1udgmeiit<in 
the  award  when  made,  U  Bull  117.  Rejection  of  claim  by  exe- 
cutor on  which  suit  has  been  brought  does  not  estop  him  from 
submitting  it  to  arbitration,  id. 

I  6094.  How  proceeded  on  if  olaim  is  less  than  one 
hundred  dollars.  If  the  amount  of  said  claim  so  re- 
ferred shall  not  exceed  one  hundred  dollars,  upon 
filing  the  agreement  of  reference  and  the  approval  of 
the  referees,  with  such  justice  of  the  peace  as  the 
parties  may  agree  upon,  tne  justice  shall  docket  the 
cause,  appoint  a  day  of  trial,  issue  a  citation  for  the 
referees,  and  subpoenas  for  witnesses ;  and  the  cause 
shall  be  regulated,  and  shall,  in  all  things,  proceed 
as  is  provided  for  arbitration  before  justices  of  the 
peace,  except,  that  if  judgment  is  rendered  against 
the  executor  or  administrator  for  the  debt,  damages 
or  costs,  it  shall  be  rendered,  and  execution  shall 
issue  thereon,  as  in  actions  against  executors  and  ad- 
ministrators.    [38  V.  146,  §  87  ] 

See  $  6566-6572,  arbitrations  before  justices  of  tlie  peace. 

^,  6095.  Id.  If  it  ezoeeda  one  hundred  dollars.  But  if  the 
claim  so  referred  to  arbitration  exceed  one  hundred 
dollars,  upon  filing  the  agreement  of  reference,  and 
the  approval  of  the  judge,  with  the  clerk  of  the  court 
of  common  pleas  of  the  county  in  which  the  letters 
were  issued,  the  said  clerk  shall  docket  the  cause, 
and  enter  a  rule,  whether  in  vacation  or  in  term, 
referring  the  matter  in  controversy  to  the  persons  so 
selected.    [38  v.  146,  §  88.] 

i  6096.  Beferees  to  report  to  court.— Proceedings, 
powers,  and  compensation  of  referees.  Costs.  The  ref- 
erees shall  thereupon  proceed  to  hear  and  determine 
the  matter,  and  make  their  report  thereon  to  the  said 
court;  and  the  same  proceedings  may  be  had  before 
said  referees,  in  all  respects ;  the  referees  shall  have 
the  same  powers,  be  entitled  to  the  same  compensa- 
tion, as  if  the  reference  were  made  under  the  provis- 
ions made  for  arbitrations  under  a  rule  of  the  court 
of  common  pleas ;  and  the  court  may  set  aside  the 
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report  of  the  referees,  or  appoint  others  in  their 
places,  or  confirm  such  report,  and  adjudge  costs,  as 
in  actions  against  ezecntors  and  administrators ;  and 
the  judgment  of  the  court  thereupon  shall  be  valid 
and  effectual,  in  all  respects,  as  in  other  cases.  [38  v. 
146,  i  89.] 

When  the  probate  judge  approYCB  of  the  i-efcrCcshis  da'.y 
and  anthority  in  the  matter  end,  and  the  reference  muot  l>e 
perfected  in,  and  the  report  of  the  refereeii  made  lo  the  court  of 
common  pleas  and  thei'e  disposed  of,  15  O.  S.  173.  See  $  atiOl  ct 
seq,  9  Bull  214;  11  BuU  117. 

g  6097.  When  claim  barred  if  not  lued  within  six 
months  after  rejection— What  deemed  a  rejection.  If  a 
claim  against  the  estate  of  any  deceased  person  be 
exhibited  to  the  executor  or  administrator,  before 
the  estate  is  represented  insolvent,  and  be  disputed 
or  rejected  by  him,  and  the  same  shall  not  have  been 
referred,  the  claimant  shall,  within  six  months  after 
such  dispute  or  rejection,  if  the  debt,  or  any  part 
thereof,  be  then  due,  or  within  six  months  after  some 
part  thereof  shall  have  become  due,  commence  a  Buit 
for  the  recovery  thereof,  or  be  forever  barred  from 
maintaining  any  action  thereon ;  and  no  action  shall 
be  maintained  thereon  after  the  said  period,  by  any 
other  person  deriving  title  thereto  from  such  claim- 
ant. A  claim  shall  be  deemed  disputed  or  rejected, 
if  the  executor  or  administrator  shall,  on  presenta- 
tion of  the  vouchers  thereof,  refuse,  on  demand  made 
for  that  purpose,  to  indorse  thereon  his  allowance  of 
the  same  as  a  valid  claim  against  the  estate.  [3S  v. 
146,  i  90.] 

Sufficiency  of  presentation,  6092,  n.  Refusal  to  allow  a  "re- 
jection" within  the  meaning  of  act,  (1  Cur.  708)  14  ().  S.  122; 
mast  precede  action,  13  O.  41.  Error  not  to  admit  evidence  as 
to  rejection,  1  C.  C.  R.  581.  Specific  demand  for  indorsement 
of  rejection  or  allowance  need  not  be  averred  or  proved,  23  O. 
S.  584.  Limitation  of  action,  six  months  after  rejection,  4  O.  8. 
272;  2  W.  L.  M.  540;  2  C.  C.  R.  140.  Limitation  of  six  months 
does  not  apply  when  claim  is  allowed,  29  0.S.  669;39  0.  S. 
112, 121.  Setting  aside  the  will  does  not  excuse  non-presenta- 
tion, 38  O.  8.  413. 

Payment  of  part  of  a  claim  by  an  administrator  without 
disputing  the  balance  is  a  sufficient  allowance  of  the  whole 
claim,  39  O.  S.  112.  Verbal  notice  to  the  administrator  of  an  es- 
tat-e  by  the  widow  of  the  deceased  not  to  allow  a  specified  claim 
against  the  estate  is  not  sufficient  proof  of  fraud  on  the  par(  pf 
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the  administrator  for  afterward  making  snch  allowance,  Jcf. 
Where  the  same  pei*son  is  administrator  of  the  creditor  as  well 
as  the  debtor  estate,  no  formal  i)resentation  or  allowance  of  the 
claim  within  four  years  from  the  date  of  the  bond  of  the  ad- 
ministrator of  the  aebtor  estate  is  neces^aryi,  but  in  such  cat« 
the  claim  is  extinguished  as  soon  as  funds  applicable  to  its  pay- 
ment come  to  the  nands  of  the  administrator,  /d. 

Under  this  section  it  is  error  in  the  court  below  to  I'ender 
judgment  against  the  estate  of  the  deceased  person  upon  a 
claim  due  and  disallowed  more  than  six  months  prior  to  the 
commencement  of  the  action.  The  failure  of  the  executor  to 
pleiid  in  bar  such  statute  does  not  give  a  right  to  such  judg- 
ment, 2  C.  C.  R.  140. 

§  6098.  When  claim  shall  be  rejected  at  instance  of 
heir  or  creditor — Action  against  administrator  or  execu- 
tor— parties — costs.  If  any  heir  or  creditor  of  a  de- 
ceased person,  or  any  person  who  has  purchased,  or 
claims  to  hold,  by  purchase  or  otherwise,  from  such 
heir,  any  lands  or  other  property  inherited  by  such 
heir  from  such  decedent,  shall  file  in  the  probate  court 
of  the  county  in  which  administration  is  taken  out 
on  any  estate,  a  written  requisition  on  the  adminis- 
trator or  executor,  to  disallow  and  reject  anjr  claim 
presented  for  allowance,  and  whether  said  claim  has 
been  allowed  or  not,  but  which  has  not  been  paid  in 
fall,  and  shall  enter  into  an  undertaking,  with  suffic- 
ient surety,  to  be  approved  by  the  probate  judge, 
conditioned  to  pay  all  costs  and  expenses  of  contest- 
ing such  claim,  in  case  it  shall  be  finally  allowed, 
such  claim  shall,  in  such  case  be  disallowed  and 
rejected  by  such  administrator  or  executor,  and  the 
holder  of  such  claim  shall  be  required,  within  six 
months  after  such  rejection  of  such  claim,  to  bring 
his  action  against  such  administrator  or  executor,  to 
enforce  such  claim,  and  if  he  recover,  the  judgment 
shall  be  against  the  said  administrator  or  executor; 
and  in  such  action,  such  heir,  creditor,  or  other  per- 
son claiming  to  hold  such  property,  shall  be  made  a 
party  defendant  with  such  administrator  or  executor, 
and  shall  have  the  right  to  plead  and  make  any  de- 
fense to  such  action  which  such  administrator  or 
executor  could  make;  whenever  such  written  requisi- 
tion and  undertaking  shall  be  so  filed  in  the  probate 
court,  the  probate  judge  shall  at  once  noting  such 
admiristr?itor  or  executor  thereof;  and  such  admiuis- 
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trator  or  executor  shall  tbereupoo  at  once  notify  the 
holder  of  such  claim  that  such  claim  is  reiectea  and 
disallowed ;  and  if  the  proceedings  shall  nave  been 
commenced  to  sell  the  lands  of  sach  decedent  to  nay 
such  claim,  such  proceedings  shall  be  stayed,  and  no 
further  order  or  decree  taken  therein,  until  after  the 
validity  of  such  claim  shall  have  been  determined, 
and  if  the  plaintiff  recover,  the  judgment  shall  be 
against  the  administrator  or  executor,  but  the  costs 
shall  be  awarded  against  the  party  filing  the  requisi- 
tion to  disallow  the  claim.    [74  v.  91,  J  1] 

Bond  to  reject  ctofm.— Know  all  men  by  these  prefwnU,  that 
we,  A.  B.,  C.  D.  and  E.  F.,  are  held  nnd  firmly  bound  unto  G. 
H..  executor  of  the  last  will  and  testament  [or  administrator 

of  the  estate]  of  I.  J.,  deceased,  in  theaum  of dollars  to 

be  i[)aid  to  the  said  G.  H.,  as  aforesaid  and  his  sneceHMors,  f<»r 
which  payment  well  and  truly  to  be  made  we  bind  ourKclvcM, 
our  hell's,  executors  and  administrators  severally  and  flrmlv 
by  these  presents.  The  condition  of  the  above  obliKation  is  Hueh 
that  whereas  A.  B.  has  this  day  filed  in  the  Probate  Court  of 

County,  Ohio,  his  written  requisition  on  the  sai<l  G.  H., 

executor  of  the  last  will  and  testament  [or  administrator  of  the 
estate]  of  I.  J.,  de^'eased,  as  aforesaid,  to  disallow  and  reject 
the  claim  of  X.  Y.  against  the  estate  of  said  f .  J.,  amounting  to 

the  sum  of dollars.    Now  therefore,  if  the  said  A.  B.  snnll 

well  and  truly  pay  all  costs  and  expenses  of  contesting  said 
claim,  in  case  it  shall  be  finally  allowed  as  [decided  by  a  court 
of  cx)mpetent  jurisdiction  to  be]  a  valid  and  proper  claim  against 
said  estate,  then  the  above  obligation  to  be  void,  otherwise  to 
i-emain  in  full  force  and  virtue. 

Signed  at ^by  ua  this day  of 188- . 

Executed  in  presence  of,  etc. 

Requisition.— To  G.  H.,  executor  of  the  last  will  and  tcst.-iment 
[or  administrator  of  the  estate]  of  I.  J.,  deceased. 

Yon  will  take  notice  that  the  undersigned,  a  creditor  of  the 
estate  of  I.  J.,  deceased,  does  hereby  require  you  to  reject  and 
disallow  the  claim  of  X.  Y.  against  said  estate  for  the  sum  of 

dollars  [describe  claiin.\     Said  claim  having  been  ns  I  am 

informed  presented  to  you  for  allowance.  A.  B. 

Entry,  [Title.] — It  apoearing  to  the  couii;  that  A.  B.,  a  cred- 
itor of  tne  estate  of  said  deceased  has  filed  in  this  court  a  writ- 
ten requisition  on  G.  H.,  the  executor,  etc.,  of  said  deceased,  to 
disallow  the  claim  of  X.  Y.  against  said  estate,  described  in 
said  requisition,  and  having  entered  into  a  bond  to  said  G.  H., 
as  required  by  law  in  such  case,  which  bond  has  been  approved 
by  the  court,  said  executor,  etc.,  is  hereby  ordered  anddirected 
to  disallow  said  claim. 

iVo^e.— The  party  giving  the  bond  must  be  made  a  partv  to 
the  suit  upon  tne  rejected  claim,  and  permitted  to  defend  if  he 
desires,  or  he  will  not  be  liable  for  toe  costs  and  expenses  of 
such  suit,  .X  C,  C.  R,  572, 
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I  6099.  How  deb^  dne  to  executor  or  adminietrator  to 
be  paid.  If  o  preferenoe.  No  part  of  the  assets  of  the 
deceased  shall  be  retained  by  an  executor  or  admin- 
istrator, in  satisfaction  of  his  oyfn  debt  or  claim,  until 
it  shall  have  been  proved  to  and  allowed  by  the  pro- 
bate court;  and  such  debt  shall  not  be  entitled  to 
any  preference  over  others  of  the  same  class.  [38  v. 
146,  §  91.] 

See  5  O.  72. 

§  6100.  Procedure  on  presentation  of  executor* s  or 
adminigtrator'B  claim  to  probate  court.  Whenever  an 
executor  or  administrator  shall  present  to  the  probate 
court  for  its  allowance,  any  debt  or  claim  of  which  he 
is  the  owner,  against  the  estate  which  he  represents, 
amounting  to  fifty  dollars  or  more,  the  court  shall  fix 
a  day,  not  less  than  four  weeks  nor  more  than  six 
weeks  from  the  presentation  of  said  debt  or  claim, 
when  the  testimony  touching  said  debt  or  claim, 
shall  be  heard ;  and  the  court  shall  forthwith  issue 
an  order,  directed  to  said  executor  or  administrator, 
requiring  him  to  give  notice  in  writing  to  all  the  heirs, 
legatees  or  devisees  of  said  decedent  interested  in  said 
estate,  and  such  creditors  as  are  therein  named,  which 
notice  shall  contain  a  statement  of  the  amount  claimed 
and  designate  the  time  fixed  forbearing  the  testimony 
and  shall  be  served  upon  the  persons  named  in  said 
order  at  least  twenty  days  before  the  time  fixed  for 
such  hearing;  and  if  any  of  the  persons  mentioned 
in  said  order  are  non-residents  of  the  county,  service 
of  said  notice  may  be  made  upon  them  by  publica- 
tion for  three  consecutive  weeks  in  a  weekly  news- 
paper, published  or  circulating  in  said  county ;  all  of 
the  persons  named  in  the  order  shall  be  deemed  parties 
to  the  proceeding  and  any  other  person  having  an 
interest  in  the  estate  may  come  in  and  be  made  a 
party  thereto.    [70  v.  56,  il.] 

J  6101.  Hearing.  Exceptions.  Appeal.  Upon  the 
hearing  as  to  the  allowance  of  said  debt  or  claim  by 
the  said  court, .exception  may  be  taken  to  any  decision 
of  the  court  upon  any  matter  of  law,  by  any  person 
who  may  be  afiected  thereby,  and  bills  of  exception 
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may  be  taken  and  allowed,  and  proceedings  in  error 
had  after  a  final  order  or  judgment  as  is  provided  in 
other  cases;  and  an  appeal  may  be  taken  to  the  court 
of  common  pleas  of  the  proper  county  from  any  order 
or  judgment  of  the  probate  court  allowing  or  disallow- 
ing such  debt  or  claim  or  any  part  thereof,  by  any 
person  who  may  be  affected  thereby,  when  the  amount 
claimed  by  such  executor  or  administrator  exceeds 
one  hundred  dollars;  and  the  matter  so  appealed 
shall  be  tried,  heard  and  decided  in  said  common 
pleas  court  in  the  same  manner,  and  the  proceedings 
therein  shall  be  the  same  as  nearly  as  may  be  practi- 
cable, as  if  the  said  common  pleas  court  had  original 
jurisdiction  thereof,  but  witnout  pleadings  unless 
pleadings  be  ordered  by  the  court  to  be  hied ;  the 
person  so  appealing  shall,  within  twelve  days  after 
the  making  of  such  order  or  judgment,  give  a  written 
undertaking  to  the  state,  for  the  use  of  the  persons 
who  may  be  interested  therein,  with  one  or  more 
sureties  to  be  approveci  by  the  probate  judge,  con- 
ditioned that  the  person  appealing  shall  pay  all  costs 
which  may  be  awarded  against  him  in  tne  appellate 
court,  and  the  bond  shall  be  in  such  amount  as  the 
said  probate  judge  may  prescribe.    [69  v.  IC'5,  ?  2.] 

i  6102.  How  estate  of  deoeased  joint  debtor  liable. 
When  two  or  more  persons  shall  be  indebted  in  any 
joint  contract,  or  upon  a  judgment  founded  upon  any 
such  contract  and  either  of  them  shall  die,  his  estate 
shall  be  liable  therefor,  as  if  the  contract  had  been 
joint  and  several,  or  as  if  the  judgment  had  been 
against  himself  alone.    [38  y.  146,  J  92.] 

This  section  abi-ogates  the  common  Iaw  mlc,  5  O.  8.  686;  4% 
O.  S.  299,  802.  The  surviving  obligor  or  obligoro  in  a  Joint  con- 
tract may  be  Joined  with  the  pei-sonal  representatives  of  a  de- 
ceased oblifor,  ill  an  action  upon  such  contract,  and  a  several 
Judgment  can  be  raudered  against  each, /d. 

J  6108.  Preoeding  section  not  to  affect  rights  of  snrety, 
etc.  The  preceding  section  shall  not  be  so  construed 
as  to  affect  the  rights  of  a  surety,  when  certified  as 
such,  in  a  judgment  rendered  jointly  against  him  and 
his  principal.    [38  v.  146,  §  93.] 
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J  6104.  Debts  not  dae  may  be  paid  upon  rebate  of  in- 
terest. Debts  not  due  may  be  paid  by  an  executor  or 
administrator,  according  to  the  class  to  which  they 
may  belong,  after  discounting  the  legal  interest  upon 
the  sum  paid  for  the  time  unexpired,  if  the  claim  does 
not  bear  interest  before  maturity.    [38  v.  146,  ?  94.] 

J  6105.  How  and  when  ezeoution  may  issue  against  an 
ezeoutor.  No  execution  shall  issue  upon  a  judgment 
against  an  executor  or  administrator,  unless  upon  the 
order  of  the  court  which  appointed  him,  or  unless 
the  eighteen  months  allowed  by  law,  or  the  further 
time  allowed  by  the  court  for  the  collection  of  the 
assets  of  the  estate,  have  expired ;  and  if  an  account 
has  been  rendered,  and  settled  by  the  court,  execu- 
tion shall  issue  only  for  the  sum  that  shall  have  ap- 
peared, on  the  settlement  of  such  account,  to  have 
been  a  just  proportion  of  the  assets  applicable  to  the 
judgment.    [38  v.  146,  §  95.] 

I  6106.  Costs  in  actions  agailist  an  estate,  when  not 
recoverable.  In  suits  for  the  recovery  of  money  on\y, 
or  of  specific  personal  property  against  the  estate,  m 
which  no  provision  is  made  herein  in  relation  to 
costs,  no  costs  shall  be  recovered  against  the  executor 
or  administrator,  to  be  levied  of  nis  property  or  of 
the  property  of  the  deceased,  unless  it  appear  that 
the  demand  on  which  the  action  was  founded,  was 
presented  within  one  year  after  his  giving  bond  for 
the  discharge  of  his  trust,  that  its  payment  was  un- 
reasonably resisted  or  neglected,  or  that  the  defend- 
ant refused  to  refer  the  same,  pursuant  to  the  pre- 
ceding provisions;  in  which  case  the  court  may 
direct  such  costs  to  be  levied  of  the  property  of  the 
defendant,  or  of  the  deceased,  as  shall  be  just,  having 
reference  to  the  facts  that  appeared  on  the  trial. 
[38  V.  146,  i  96.]  % 

^  6107.  Executions  against  executor  or  administrator. 
Action  upon  suggestion  of  waate.  Trial  and  judgment. 
All  executions  against  executors  and  administrators, 
for  debts  due  from  the  deceased,  shall,  except  in  the 
cases  otherwise  provided  for  herein,  run  against  the 
goods  and  estate  of  the  deceased  in  their  hands;  and 
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when  any  execution  against  an  executor  or  adminia- 
t rater,  for  a  debt  due  from  tlie  estate  of  the  den^ascd, 
is  returned  unsatisfied,  the  creditor  may  bring  an 
action,  upon  a  suggestion  of  waste,  against  the  exe- 
cutor or  administrator,  and  if  tlie  defendant  shall  not 
show  to  the  contrary,  he  shall  be  deemed  guilty  of 
waste,  and  shall  be  i)ersonally  liable  for  the  amount 
of  such  waste,  when  it  can  be  ascertained ;  and  if  the 
amount  of  such  waste  can  not  be  ascertained,  the 
said  executor  or  administrator  shall  be  liable  for  the 
amount  due  on  the  original  judgment,  with  interest 
thereon,  from  the  time  when  it  was  rendered,  and 
judgment  and  execution  ^hall  be  awanled  accord- 
ingly, as  for  his  own  debt.    [:J8  v.  140,  §  07.] 

J  6108.  When  executor  or  administrator  to  bo  liable  to 
the  suit  of  a  creditor  of  deceased.  No  executor  or  ad- 
ministrator shall  be  liable  to  the  suit  of  a  creditor  of 
the  deceased  until  after  the  expiration  of  eighteen 
months  from  the  date  of  his  administration  bond,  or 
the  further  time  allowed  by  the  court  for  the  collec- 
tion of  the  assets  of  the  estate;  unless  it  l)e  for  the 
recovery  of  a  demand  that  would  not  be  affected  by  the 
insolvency  of  the  estate;  (1),  or  unless  it  bo  brought 
after  the  estate  has  been  represented  insolvent,  for 
the  purpose  of  ascertaining  a  claim  that  is  contested ; 
or  unless  the  claim  has  been  exhibited  to  the  execu- 
tor or  administrator,  and  has  been  disputed  or  re- 
jected by  him.     (2.)      [38  V.  UG,  ^  98.] 

(l.>390  S.  112.  Petition  mtiflt  aver  that  eig-hteen  montliB  have 
elapsed  or  claim  comes  within  exceptKms,  8  \V.  L.  M.  134.  Ac- 
tion agsiinst  survivinp^  obligors  ana  ariminlcitrator  of  <leceaHe<l 
obligor  must  aver  the  lapse  of  eighteen  monthB,  12  O.  s.  252. 
The  section  has  no  application  to  suits  on  adminlHtrntion  l>onr1s. 
2  0.  S.  57%  see  ^0210.  6212,  and  does  not  apply  to  revival  ol 
action  before  judgment,  29  O.  S.  577,  (2)  g  G097. 

^  6109.  When  executor  or  administrator  may  prooeed 
to  pay  debts  without  being  liable  for  defloienoy  of  assets. 
If  any  executor  or  a/l mini strator, who  shall  have  given 
notice  of  his  appointn^ent,  as  provided  in  this  chapter, 
pi  1  all  not,  within  one  year  thereafter  have  notice  of 
demands  ajrainst  the  estate,  which  will  authorize  him 
to  represent  it  insolvent,  he  may,  after  the  expiration 
of  9ai<}  ojje  year,  proceed  to  pay  the  debts  due  from 
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the  estate ;  and  he  shall  not  become  personally  liable 

to  any  other  creditor,  in  consequence  of  any  such 

payments  made  before  notice  of  his  demand,  although 

the  remaining  estate  should  be  insufficient  to  satisfy 

such  last  mentioned  creditor.    [38  v.  146,  §  99.] 

Overpayments  made  at  executor's  peril  6  O.  86,  but  he  may 
recover  back  the  excess  as  for  money  of  his  own  paid  by  mis- 
take, 6  O.  636. 

2  6110.  And  if  whole  estate  be  paid  and  afterwards 
other  elaims  presented  he  shall  not  be -liable  therefor.  If 
any  executor  or  administrator  shall  have  paid  away, 
in  manner  aforesaid,  the  whole  of  the  estate  and 
effects  of  the  deceased,  before  notice  of  the  demand 
of  any  other  creditor,  he  shall  not  be  required,  in  con- 
sequence of  such  new  demand,  to  represent  the  estate 
insolvent,  but  may  plead  that  fact ;  and  upon  proving 
such  payments,  he  shall  be  discharged.  [38  v.  146,  | 
100.] 

See  17  O.  S.  242. 

{  6111.  If  so  much  paid  away  as  to  leave  insufficient 
assets  to  satisfy  subsequent  claims— How  far  liable.  If 
any  executor  or  administrator  shall  have  paid  away, 
in  manner  aforesaid,  so  much  of  the  estate  and  effects 
of  the  deceased,  that  the  remainder  shall  be  insuffi- 
cient to  satisfy  any  demand  of  which  he  shall  after- 
ward have  notice,  he  shall  be  liable  to  pay,  on  such 
last  mentioned  demand,  only  so  much  as  may  then 
remain  in  his  hands;  and  if  there  be  two  or  more 
such  demands  exhibited,  which  shall,  together,  ex- 
ceed the  amount  of  assets  remaining  in  his  hands,  he 
mav  represent  the  estate  insolvent,  and  shall  divide 
and  pay  over  what  shall  remain  in  his  hands,  to  and 
among  such  creditors  as  shall  prove  their  debts, 
under  the  commission  of  insolvency,  pursuant  to  such 
order  as  the  court  shall  make  in  that  behalf ;  but  the 
creditors  of  the  deceased,  who  shall  have  been  pre- 
viously paid  by  the  executor  or  administrator,  as 
aforesaid,  shall  not  be  liable  to  refund  any  part  of  the 
amount  so  received  by  them.    [38  v.  146,  J  101.] 

i  6112.  If  assets  are  exhausted  in  paying  preferred 
claims,— Executor  or  administrator  not  liable  for  payment 
of  ful^sequent  claim.    If  it  shall  appear,  upon  settle- 
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ment  of  the  adminiBtratioii  accoont  in  coari»  that  the 
whole  estate  and  eflfects  which  have  come  to  the 
hands  of  the  executor  or  administrator,  have  been 
exhausted  in  paying  the  charges  of  administration^ 
the  allowance  to  the  widow  and  children  of  the  de- 
ceased, and  the  charges  of  his  last  sickness  and 
funeral,  or  any  other  debts  or  claims,  entitled  by  law 
to  a  preference  over  the  common  creditors  of  the  de- 
ceased, such  settlement  shall  be  asutDcient  bar  to  any 
action  brought  against  the  executor  or  administrator, 
by  any  creditor  who  is  not  entitled  to  such  prefer- 
ence ;  and  the  executor  or  administrator  may  plead 
and  give  the  same  in  evidence,  although  the  estate 
may  not  have  [been]  represented  insolvent  [38  v. 
146,  1 102.] 

2  6113.  limitation  of  action  by  oroditon.  Proviao  as 
to  claims  accraing  after  four  yoari.  No  executor  or  ad- 
ministrator, after  having  ^ven  notice  of  his  appoint- 
ment, as  provided  in  this  chapter,  shall  be  held  to 
answer  to  the  suit  of  snj  creditor  of  the  deceased,  un- 
less it  be  commenced  within  four  years  from  the  time 
of  his  giving  bond  as  aforesaid,  excepting  in  the  cases 
hereinafter  mentioned :  provided,  however,  that  anv 
creditor  whose  cause  of  action  shall  accrue  or  shall 
have  accn^ed  after  the  expiration  of  four  years  from 
the  time  that  the  executor  or  administrator  of  such 
estate  shall  give  or  shall  have  given  bond  according  to 
law,  and  beK>re  edich  estate  is  fully  administered,  may 
commence  and  prosecute  such  action  at  any  time 
within  one  year  after  the  accruing  of  such  cause  of 
action,  and  before  such  estate  shall  have  been  fully 
administered;  and  no  cause  of  action  against  any  exe- 
cutor or  administrator  shall  be  adjudged  barred,  by 
lapse  of  time,  until  the  expiration  of  one  year  from 
the  time  of  the  accruing  thereof.  [38  v.  146,  i  103 ;  45 
V.  25,  i  1.] 

The  allowance  of  fuither  time  to  an  execntor  or  administra- 
tor to  settle  an  estate  does  not  withdraw  a  claim  from  the  op- 
eration of  this  section;  for  the  statute  begins  to  run  against 
creditors  from  the  time  tiie  bond  is  given,  and  the  notice  is  pub- 
lished, except  when  assets  subsequently  come  into  the 
hands  of  the  personal  representatives  of  the  estate  or  the 
cause  of  action  subsequently  accrues,  2  O.  S.  166;  but  the  neg- 
lect of  the  creditor  to  present  such  claim  for  allowance,  where- 
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by  the  estate  of  one  surety  is  released,  under  the  limitation  of 
this  section,  from  its  direct  liability,  does  not  discharge  a  co- 
surety from  the  whole  or  any  part *of  the  debt;  and  an  estate 
relieved  from  direct  liability  to  the  creditor  under  this  limita- 
tion is  nevertheless  liable  to  contribute  to  the  co-surety,  who 
has  paid  more  than  his  moiety  of.  the  debt,  for  the  righi  of  ac- 
tion among  co-sureties  accrues  only  wlien  one  lias  paid  more 
than  his  proportion  ot  the  liability,  20  O.  S.  337. 

An  action  to  charge  an  executor  not  required  to  sri  vc  bond  upon 
a  claim  against  tlie  estate  of  his  testator  can  only  be  brought 
within  four  years  from  the  time  of  his  appointment  as  such  ex- 
ecutor, where  due  notice  of  his  appointment  has  been  pub- 
lished, as  required  by  law,  38  O.  S.  413;  see  41  O.  S.  417;  see 
geniaally  1  C.  C.  R.  216,  531. 

When  a  creditor  takes  from  his  debtor  a  note  and  also  a 
mortgage  on  real  estate  to  secure  the  same,  and  the  .debtor 
afterw.ird  die,  and  an  action  against  liis  personal  representative 
becomes  barred  by  the  lapse  of  time  under  this,  section,  the 
creditor  may  nevertheless  have  his  remedy  in  equity  on  the 
mortgage  U  O.  S.  42.  When  a  dt'vifeee  or  legatee  accepis  a  devise 
or  bequest,  charged  by  the  will  with  the  payment  of  the  debts 
of  the  testator,  the  law  imposes  on  the  devisee  or  legatee  a  per- 
sonal obligation  to  pay  such  debt,  and  in  an  action  to  enforce 
such  obligation  the  fact  that  the  devisee  or  legatee  is  or  is  not 
also  executor  of  the  will  makes  no  difference  in  the  case.  In 
such  cases  the  statute  limiting  actions  against  executors  and 
administrators  to  ft»ur  years  does  not  appfv,  17  O.  S.  288.  In  an 
action  against  an  administrator  on  an  account  alleged  to  be 
due  from  the  intestate,  it  is  essential  to  prove  a  presentation 
and  rejection  of  the  claim  or  what  is  e(]uivalent  thereto;  or  to 
show  some  other  reason  why  the  administrator  is  liable  to  be 
sued  notwithstanding  the  provisions  of  this  section,  1  C.  C.  R. 
531* 

J  6114.    Assets  received  after  four  years  liable  to  cred^ 

iters.    When  assets  shall  come  to  the  hands  of  an 

executor  or  administrator,  after  the  'expiration  of  the 

said  four  years,  he  shall  account  for,  and  apply  the 

same,  in  like  manner,  as  if  they  had  been  received 

within  four  years;  and  he  shall  be  liable  to  an  action, 

and  to  be  proceeded  against  on  account  of  such  assets, 

by  or  for  the  benefit  of  any  creditor,  in  like  manner, 

as  if  the  assets  had  been  received  within  the  said  four 

years;  provided,  that  such  action  or  proceeding  be 

commenced  within  one  year  after  the  creditor  shall 

have  notice  of  the  receipt  of  such  new  assets,  and  not 

more  than  four  years  after  the  same  shall  be  actually 

received.    [38  v.  146,  'i  104.] 

Money  arising  from  the  sale  of  land  possessed  by  the  decedent 
at  the  time  of  his  death  and  sold  for  the  ])ayment  of  debts,  and 
money  received  by  the  administrator  from  tlie  guardian  of  the 
heirs  of  the  deceased,  under  an  arrangement  made  to  save  their 
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lands  fix)!!!  tale  are  not  new  awtoto  within  the  mean  in?  of  thi« 
siectioii,  and  will  not  extend  the  limitation  within  which  credit- 
ors are  req aired  to  sue,  17  O.  S.  5i8. 

g  6115.  Claim  not  due  in  four  jaars  may  bo  preoontod 
to  coart,  and. if  allowed  may  be  paid  or  money  held  to 
pay  the  same  or  bond  of  heirs,  eto.,  taken  for  payment 

Any  creditor  whose  right  of  action  shall  not  accrue 
within  the  said  four  years  after  the  date  of  the  ad- 
ministration bond,  may  present  his  claim  to  the  court 
from  whicli  the  letters  issued,  at  any  time  before  the 
estate  is  fully  administered ;  and  if,  on  examination 
thereof,  it  shall  appear  to  the  court  that  the  same  is 
justly  due  from  the  estate,  it  ma3r,  by  the  consent  of 
the  creditor  and  executor  or  administrator,  order  the 
same  to  be  discharged,  in  like  manner  as  if  due,  after 
discounting  interest;  or  the  court  may  order  the  ex- 
ecutor or  administrator  to  retain  in  his  [hands]  suffic- 
ient to  satisfy  the  same  ;  or  if  any  of  the  heirs  of  the 
deceased,  or  devisees,  or  others  interested  in  the  es- 
tate, shall  offer  to  give  bond  to  the  alleged  creditor, 
with  sufficient  surety  o»  sureties  for  the  payment  of 
the  demand,  in  case  the  same  shall  be  proved  to  be 
due  from  the  estate,  the  court  may,  if  it  thinks  fit, 
order  such  bond  to  be  taken,  instead  of  ordering  the 
claim  to  be  discharged  as  aforesaid,  or  requiring  the 
executor  or  administrator  to  retain  assets  as  afore- 
said.   [38  v.  146,  i  105.] 

^  6116.  Allowance  of  oonrt  not  oonolnsive,  and  execn- 
tor  or  administrator  not  compelled  to  pay  if  disputed,  un- 
less, etc.  The  decision  of  the  court  theron  shall  not 
be  conclusive  against  the  executor  or  administrator, 
or  other  person  interested  to  oppose  the  allowance 
thereof  ;  and  they  shall  not  be  compelled  to  pay  the 
same,  if  disputed  by  them,  unless  it  shall  be  proved 
to  be  due,  in  an  action  to  be  commenced  by  the 
claimant,  within  six  months  after  the  same  shall  be- 
come payable.    [::8  v.  146,  2  106.] 

^  6117.  Action  to  be  brought  against  executor  or  ad- 
ministrator; against  heir  if  he  has  given  bond.  The  action 
for  this  purpose  shall  be  brought  against  the  executor 
or  administrator,  in  case  he  shall  have  been  required 
to  retain  assets  therefor,  or  ordered  to  pay  the  same  j 
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but  if  the  heirs  or  others  interested  in  the  estate 
shall  have  given  bond,  as  before  provided,  the  action 
shall  be  brought  on  the  bond.    [38  v.  146,  i  107.] 

J  6118.  Pleading  when  action  broaght  on  bond.  If  the 
action  be  brought  on  the  bond,  the  plaintiff  shall  set 
out  his  demand  as  in  an  action  against  the  executor 
or  administrator,  alleging  the  liability  of  the  defend- 
ants by  reason  of  the  bond,  and  the  defendants  may 
plead  any  defense  that  would  be  available  to  the  ex- 
ecutor or  administrator.    [3S  v.  146,  i  108.] 

89  O.  S.  579. 

2  6119.  Action  of  creditor  against  heirs,  etc.  not  barred. 
Nothing  herein  contained  shall  prevent  or  bar  the 
action  or  suit  of  any  creditor,  against  the  heirs,  next 
of  kin,  devisees,  or  legateees  of  the  deceased,  as  here- 
inafter provided.    [38  v.  146,  §  109.] 

{  6120.  Limitation  of  actions  against  administrator  de 
bonis  non.  When  any  executor  or  administrator  shall 
die,  resign  or  be  removed,  o»  his  letters  shall  have 
been  revoked,  or  his  power  shall  have  ceased,  with- 
out having  fully  administered  the  goods  and  estate  of 
the  deceased,  and  a  new  administrator  of  the  same 
estate  shall  be  appointed,  the  time  allowed  to  the  cred- 
itors of  the  deceased,  for  bringing  their  actions,  shall 
be  enlarged  as  follows,  to- wit :  to  so  much  of  the  four 
years  provided  for  the  limitation  of  the  said  actions 
as  shall  have  expired  while  the  former  executor  or 
administrator  continued  in  ofhce,  shall  be  added  so 
much  time  after  the  appointment  of  the  new  admin- 
istrator, as  will  make  five  years  in  the  whole ;  and 
the  new  administrator  shall' not  be  held  to  answer  to 
the  suit  of  any  creditor,  commenced  after  the  expir- 
ation of  the  said  five  years,  excepting  as  is  provided 
in  the  following  sections.     [38  ^.  146,  §110.] 

J  6121.  Administrator  de  bonis  non  liable  for  two  years 
after  giving  bond.  Every  such  new  administrator 
shall,  in  all  cases,  be  liable  to  the  actions  of  the  cred- 
itors for  the  space  of  two  years  after  he  shall  have 
given  bond  for  the  discharge  of  his  trust,  although 
the  whole  time  allowed  to  the  creditors  should  be 
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thereby  extended  beyond  the  said  five  years.    [38  v« 

J  6123.  liable  for  four  yean,  whan.  If  the  former 
executor  or  administrator  shall  not  have  given  notice 
of  bis  appk>intment  in  the  manner  before  prescribed 
in  this  chapter,  the  new  administrator  shall  be  liable 
to  the  actions  of  the  creditors  for  the  space  of  four 
years  from  the  date  of  the  bond  given  by  such  new 
administrator.     [^S  v.  146,  {  11^] 

J  6123.  An  adminiitrator  de  bonis  non  to  give  notiee  of 
his  appointment.  The  new  administrator  shall  give 
notice  of  his  appointment  in  the  same  manner  that  is 
hereinbefore  prescribed  with  respect  to  an  original 
administrator ;  and  if  he  shall  fail  so  to  do,  he  shall 
have  no  benefit  of  the  limitations  herein  provided. 
[38  V.  146,  §  113.] 

g  6124.  Barred  claims  not  revived.  Nothing  in  the 
four  preceding  sections  contained  shall  be  so  construed 
as  to  revive  a  claim  barred  under  this  or  any  other 
act,  during  the  continuance  in  office  of  the  original 
executor  or  administrator,  or  of  any  former  adminis- 
trator de  bonis  non,    [38  v.  146,  §  114.] 

i  6125.  To  be  farther  liable  if  new  aitetf  received. 
When  assets  shall  come  to  the  hands  of  such  new  ad- 
ministrator, after  any  of  the  periods  above  limited  for 
the  commencement  of  suits  against  him,  he  shall  ac- 
count for  the  same,  and  shall  be  liable  to  suits  and 
proceedings  on  account  of  such  new  assets,  in  like 
manner  as  is  provided  in  this  chapter  with  respect  to 
any  original  administrator.    [38  v.  146,  §  115.] 

^  6126.  Gates  where  notice  of  appointment  is  not  given 
within  the  proper  time  or  evidence  not  perpetuated.  If 
notice  shall  not  be  given  of  the  appointment  of  any 
executor  or  of  any  original  administrator,  or  adminis- 
trator de  bonis  non,  within  the  three  months  herein- 
before prescribed  for  that  purpose,  or  the  evidence 
thereof  shall  fail  to  be  perpetuated  as  hereinbefore 
provided,  and  can  not  be  made,  the  court  may,  on  the 
petition  of  the  executor  or  administrator,  order  and 
allow  such  notice  to  be  given  at  any  time  afterward, 
in  which  case  the  said  four  years,  and  other  periods 
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of  time,  which  are  hereinbefore  limited  for  the  com- 
mencement of  actions  against  executors  and  adminis- 
trators, and  for  other  purposes,  and  which  begin  to 
run  as  before  directed,  from  the  date  of  the  admin- 
istration bond,  shall  begin  to  run  respectively  from 
the  time  such  order  of  court  is  made,  if  notice  be  pub- 
lished according  thereto.     [38  v.  146,  §  116.] 

J  6127.  Liability  for  omission  to  give  notice.  I^o 
order  of  court,  made  by  virtue  of  the  preceding  sec- 
tion, shall  exempt  the  executor  or  administrator,  or 
their  respective  sureties,  from  their  liability  for  any 
damages  for  which  they  would  have  been  otherwise 
liable,  by  reason  of  the  omission  to  give  notice  w^ithin 
the  said  three  months.    [38  v.  146,  §  1 17.] 

§  6128.  If  any  legatee  require  legacy  to  be  paid  within 
four  years,  court  may  require  him  to  give  bond.  When 
any  executor  or  administrator  shall,  within  four  years 
after  having  given  bond  for  the  discharge  of  his  trust, 
be  required,  by  any  legatee  or  next  of  kin,  to  make 
payment  in  whole  or  in  part,  of  his  legacy  or  distri- 
butive share,  the  court  may,  if  it  thinks  fit,  require 
that  the  legatee  or  next  of  kin,  first  give  bond  to  the 
executor  or  administrator,  with  surety  or  sureties  to 
be  approved  by  the  court,  with  condition  to  refund 
the  amount  so  to  be  paid,  or  as  much  thereof  as  may 
be  necessary  to  satisfy  any  demands  that  may  be 
afterward  recovered  against  the  estate  of  the  deceased, 
and  to  indemnify  the  executor  or  administrator  against 
all  loss  and  damage  on  account  of  such  payment.  [38 
V.  146,  i  118.] 

Form.— Know  all  men  by  these  prepents,  that  ^'e,  A.  B.,  C.  D, 
and  E.  F.  are  held  and  firmly  bound  unto  G.  H.  in  the  sum  of 

dollars:  for  the  payment  of  which  we  do  hereby  jointly 

and  severally  bind  ourselves: 

Whereas,  snid  G.  H..  executor  of  the  Inst  will  and  testament 

of  I.  J.,  has  this  dnjr  paid  to  said  A.  B.  the  sum  of dollars 

on  a  legacy  left  to  him  by  the  S'lid  I.  J.,  in  his  last  will  and  tes- 
tament, and  four  years  not  having  expired  from  the  time  said 
G.  H.  gave  bond  for  the  discharge  of  his  trust  as  said  executor; 
Now  the  condition  of  the  above  obligation  is  such  that  if  the 
said  A.  B.  shall  refund  said  amount  paid  to  him,  or  so  much 
thereof  as  may  be  necossary  to  satisfy  any  demands  that  mar 
be  recovered  against  the  estate  of  said  I.  J.,  deceased,  and  shall 
indemniry  the  said  G.  H.  against  all  loss  and  damage  on  account 
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of  8aid  payment,  then  this  obligation  to  be  void;  othonvl.->e  to 
be  and  remain  in  full  force  and  effect. 

Signed  by  us  thi?* day  of A.  D.  18--. 

Exccuteil  ill  presence  of' 

FOREIGN  EXECUTORS  AND  ADMINISTRATORS. 

^,  6129.  Foreign  executors  and  adiiiinUtr«tori  vulj  be 
BTied  here.  An  executor  or  administrator;  duly  ap* 
pointed  in  any  other  state  or  country,  or  his  legal 
representatives,  may  be  prosecuted  in  any  appropriate 
court,  in  this  state,  in  his  capacity  of  e^^ecutor  or  ad- 
ministrator.   [45  V.  52,  J  1.] 

^  6180.  How  proviiion  of  tMs  obapter  apply  to  them. 
The  several  provisions  concerning  the  settlements  of 
the  estates  of  deceased  persons,  and  also  the  remedies 
and  proceedings  herein  given  against  executors  and 
administrators  appointed  by  the  law  of  this  state, 
shall  apply  to  and  be  in  fulfforce  and  effect  as  to  any 
foreign  administrator  or  executor  appointed  by  the 
laws  of  any  other  state  or  country,  and  residing  in 
this  state,  or  having  assets  or  property  in  the  same, 
and  the  several  courts  of  probate,  and  courts  of  com- 
mon pleas,  and  superior  courts,  shall  have  like  power 
and  authority  over  said  foreign  executor  and  admin- 
istrator the  same  as  if  appointed  by  the  laws  of  this 
state.    [54  v.  3,  §  1.] 

J  6131.  How  proceeded  againet.  Any  court  of  com- 
mon pleas  or  superior  court  in  this  state  may  compel 
any  foreiprn  administrator  or  executor  residing  in  this 
state,  or  having  assets  or  property  in  the  same,  to  ac- 
count at  the  suit  of  any  .heir,  distributee,  or  legatee, 
who  is  resident  in  this  state,  and  may  make  distribu- 
tion of  the  amount  found  in  his  hands  to  the  respect- 
ive heirs,  distributees,  or  legatees,  according  to  the 
law  of  the  state  granting  said  letters ;  and  when  there 
are  suits  pending,  or  any  unsettled  demands  against 
said  estate,  the  court  may  require  a  refunding  bond 
to  be  given  to  said  executor  or  administrator  by  the 
heirs,  distributees,  or  legatees,  entitled  thereto  in  case 
the  amount  paid  shall  be  needed  for  the  purpose  of 
paying  jdebts  of  said  estate.    [54  v.  3,  §  2.] 
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^  6132.  Kay  be  required  to  eecxire  diBtributees  and 
indemnify  sureties.  When  any  foreign  administrator 
or  executor  has  wasted,  misapplied,  or  converted  any 
of  the  assets  of  said  estate,  or  has  insufficient  property 
to  discharge  his  liability  on  account  of  said  trust,  or 
his  sureties  are  irresponsible,  any  distributee,  heir, 
or  legatee,  may  compel  him  in  any  such  court,  to  se- 
cure the  amount  that  may  be  respectively  due  to  them 
as  aforesaid,  and  any  of  his  sureties  may  require  in-^ 
demnity  on  account  of  their  liability  as  bail,  and  the 
several  provisional  remedies  and  proceedings  author- 
ized in  said  courts,  shall  apply  to  the  person  and  prop- 
erty of  said  administrator  or  executor,  and  said  courts, 
shall  have  full  power  and  authority  to  make  any  order 
or  decree  touching  his  property  and  effects,  or  the 
assets  of  said  estate,  necessary  for  the  safety  and 
security  of  those  interested  therein.    [54  v.  3,  §  3.] 

J  6133.  Hay  prosecute  suits  in  this  state.  An  execu- 
tor  or  administrator,  duly  appointed  in  any  other  state 
or  country,  may  commence  and  prosecute  any  action 
or  proceeding,  in  any  court  in  this  state,  in  his  capac- 
ity of  executor  or  administrator,  in  like  manner  and 
under  like  restrictions,  as  a  non-resident  may  be  per- 
mitted to  sue.    [38  V.  146,  8  242.] 

A  foreij?n  executor  who  has  j?1ven  no  bond  in  this  state,  and 
is  a  non-i*e8ident,  can  not  appeal  a  case  without  givins:  bond 
and  security,  6  O.  503. 

ACTION  FOR  INJURY  BY  WRONGFUL  DEATH. 

J  6134.  Liability  for  causing  death  by  wrongful  act, 
etc.  Whenever  the  death  o(  a  person  shall  be  caused 
by  wrongful  act,  neglect,  or  default,  and  the  act, 
neglect,  or  default  is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof; 
then,  and  in  everv  such  case,  the  person  who,  or  the 
corporation  which  would  have  been  liable  if  death 
had  not  ensued,  shall  be  liable  to  an  action  for  dama- 
ges, notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  caused  under 
sijch  circumstances,  as  amount  in  law  to  murder  in 
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the  first  or  second  dein^e,  or  manslaughter.    [49  T. 

117,  H.] 

g  0135.    By  whoni  and  for  whose  benoflt  tho  aetion  autj 
be  brought —Limit  of  damages — Limitation  of  aetion — 
Settlement  after  snit   and  apportionment  of  damages. 
£very  such  action  shall  be  for  the  exclusive  benefit 
of  the  wife  or  husband,  and  children,  or  if  there  be 
neither  of  them,  then  of  the  parents  and  next  of  kin 
of  the  person  whose  death  shall  be  so  caused,  and  it 
shall  be  brought  in  the  name  of  the  personal  repre- 
sentative of  the  deceased  person,  and  in  every  action, 
the  jury  may  give  such  damages  not  exceeding  in  any 
case  ten  thousand  dollars,  as  they  roajr  think  propor- 
tioned to  the  pecuniary  injury  resulting  from  such 
death,  to  the  persons  respectively  for  iKliose  benefit 
such  action  snail  be  brought ;  every  such  action  shall 
be  commenced  within  two  years  after  the  death  of 
such  deceased  person.    Such  personal  representative 
if  he  was  appointed  in  this  State,  with  the  consent  of 
the  court  making  such  appointment  may  at  any  time 
before  or  after  the  commencement  of  a  suit,  settle 
with  the  defendant  the  amount  to  be  paid ;  and  the 
amount  received  by  such  personal  representative, 
whether  by  settlement  or  otherwise,  shall  be  appor- 
tioned among  the  beneficiaries,  unless  adjusted  be- 
tween themselves  by  the  court  making  the  appoint- 
ment in  such  manner  as  shall  be  fair  and  equitable, 
having  reference  to  the  age  and  condition  of  such 
beneficiaries  and  the  laws  of  descent  and  distribution 
of  personal  estates  left  by  persons  dying  intestate. 
[77  V.  207 ;  69  v.  22,  ^  2.] 

Form,  of  /wttWon.— Probate  court county,  Ohio. 

A.  B.,  as  administrator  of  the  estate  \ot  executor  of  the  last 
will  and  testamentjof  C.  D.,  plaintiff  v«.  E.F.  R.  K.  Co.,  defend- 
ant. 

The  plaintiff  says  that  on  the day  of 188-  letters  of 

administration  on  the  estate  of  the  said  C.  D.,  deceased  were  by 

the  Probate  court  of county,  Ohio,  duly  issued  and  granted 

to  this  plaintiff,  who  thereupon  duly  qualified  as  such  adminis- 
trator and  entered  upon  the  discharge  of  the  duties  of  his  said 

office  \pr  the  plaintiff  says  that  on  tne day  of the  will 

of  C.  £>.,  deceased,  was  dulv  admitted  to  the  probate  court  of 
county,  Ohio,  in  whicn  will  plaintiff  was  named  as  ex- 
ecutor, and  letters  testamentaiy  were  thereupon  issued  to  him 
by  said  court,  and  he  thei*eupon  duly  qualified,  etc.]  and  plain- 
tiff 6uee  fts  9uch  administrator  [executor .J 
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Plaintiff  further  says  that  defendant  is  a  corporation  incor. 
porated  under  the  laws  of  the  state  of and  was  such  corpor- 
ation on  the day  of 1^-  and  for  a  long  time  previous 

thereto,  and  was  during  the  time  aforesaid,  the  owner  of  a  rail- 
road, and  enga^i;ed  as  a  common  earner  of  passengers  upon 

said  railroad  for  hire  between  the  city  of and  the of 

in  the  State  of ,  that  upon  the  day  last  aforesaid,  plain- 
tiff's intestate  [or  testator]  entered  one  of  the  cars  of  said  de- 
fendant at with  the  assent  of  the  defendant,  for  the  purpose 

of  being  conveyed  thereby  from  the  said of to  the  said 

of ,  having  paid  to  said  defendant  the  fare  between  the 

said  points  to- wit — -— doUare:  That  by  the  negligence  of  the 
said  defendant,  its  agents  or  servants,  the  train  of  cars,  in  one 
of  which  cars  the  said  C.  D.  was  riding  as  aforesaid,  was  thix)wn 

from  the  track  at in  the  State  of  Ohio  and  the  car  in  which 

said  C.  D.  was  seated  was  overturned  and  C.  D.  was  thrown 
from  his  seat  with  ^reat  violence  and  was  killed  [or  sustained 

injuries  by  which  his  death  was  caused]  on  the — -day  of 

188- .  Plaintiff  further  says  that  the  said  accident  occun*ed  and 
said  injuries  were  inflicted  without  anv  negligence  or  fault  on 
tlie  part  of  said  CD.  and,  solely  by  tne  negligence  and  fault 
of  tne  defendant  and  its  agents,  servants  and  employees: 

That  said  C.  D.  left  him  surviving:  his  wife,  G.  H.  and  I.  J. 
aged years  and  K.  L.  aged years,  his  only  surviving  chil- 
dren and  next  of  kin. 

Wherefore  the  plaintiff  as  such  administrator  [or  executor] 
a^ks  judgment  against  the  said  defendant  in  the  sum  of  ten 
tliousana  dollars  together  with  the  costs  of  this  action. 

[  Verification.]  Attorney  for  plaintiffs. 

iVotes.— The  action  can  only  be  brought  by  the  personal  rep- 
resentatives, 26  O.  S.  522.  It  may  be  brought  for  the  benefit  of 
the  next  of  kin  though  they  have  no  claims  for  support  upon 
deceased,  25  O.  S.  510.  It  may  be  brought  on  behalf  of  a  bastard, 
10  O.  S.  272.  The  provisions  of  the  section  do  not  extend  to 
cases  where  the  death  occurred  outside  of  the  state,  2  C.  S.  C.  li. 
82;  25  O.  S.  667,  nor  to  actions  by  an  Ohio  administrator  under 
the  statute  of  another  state,  10  O.  S.  121,  nor  where  the  death  Is 
eansed  by  intoxication,  31  O.  S.  850;  85  O.  S.  89.  The  surviving 
husband  of  deceased  wife  is  next  of  kin  witliin  the  meaning  or 
the  act,  28  O.  S.  191.  The  proviso  (in  a  former  statute)  as  to  the 
time  of  bringing  the  action  was  held  a  condition  and  not  a  niei'e 
limitation  and  not  affected  by  its  amendment,  25  O.  S.  629.  The 
cause  of  action  abates  by  the  death  of  the  wrong-doer,  a7  O.  s. 
374,  but  death  pending  the  action  does  not  abate  it.  1  Clev.  R. 
122  The  action  may  be  brought  where  defendant  resides  or 
can  be  served,  32  O.  S.  595.  It  may  be  brought  against  the  re- 
ceiver of  a  railroad,  20  O.  S.  1:^7.  It  has  been  held  that  the  ac- 
tion IS  barred  in  four  years  and  begins  to  run  from  tlie  time  of 
the  injury,  2  C.  C.  R.  45. 

The  risk  of  ascertaining  the  persons  entitled  to  the  benefit  of 
a  recovery  resulting  from  an  action  brought  under  this  act  and 
the  tluty  of  making  the  aistribution  are  not  imposed  upon  the 
derendant,  but  upon  the  personal  representative  of  the  estate, 
26  O.  S.  522.  The  money  realized  from  a  judgment  in  such  action 
18  not  to  bfi  treated  as  a  part  of  the  general  estate  of  the  de- 
ceased    It  must  be  distributed  m  the  manner  provided  in  this 
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section  and  tho.  personal  reprcAentfttive  in  whoM  name  the  ac- 
tion  in  brought  is  a  triwtee  for  thatpur|MMe.  28  ().  S.  191. 

Daniaues  are  not  general  as^etn,  2  W.  L.  &I.  &tt3.  but  gu  to  the 
wjtlow  and  uext  of  kin,  Jd.  1  U.  257;  7  O.  S.  836.  They  are  •  un- 
ite I  to  the  pecuniary  injurv  sustained,  SH  <>.  S.  lui.  None 
are  given  for  bereavement  ana  mental  Huflfering,  2KO.H.  191.  Tlio 
rcai)<»nable  expectation  of  what  the  next  of  kin  might  have  i-e- 
ceived  had  he  lived,  is  a  proper  subject  for  the  couitideratiou  of 
the  jury,  25  O.  S.  510. 

Pleading— The  petition  must  show  that  there  is  a  widow 
an  1  next  of  kin,  2\V.  L.  M.  59:},  and  who  are  the  next  of  km, 
)0  Kec.  444,  but  need  not  set  forth  the  injury  U)  the  next  of  km, 
7  i).  S.  336.  Without  a  special  averment  damages  are  not  re- 
coverable lov  injury  to  the  business  of  deceased.  2  W.  L.  1*.  1. 

Contributory  netjligmco  of  deceased  is  a  gtxNl  defence,  1  ('lev. 
U.  300.  bnt  not  contributory  negligence  of  nt'Xt  of  kin.  24  ().  S. 
(cn.  The  rule  as  to  contributory  negligence  in  thii  state  is  that 
plaintiff  is  not  required  to  allege  in  his  pt'titlon  that  he  was 
without  fault  **unle9s  the  other  averments  ne^ensary  to  consti- 
tute a  cause  of  action  suggest  the  inference  Uiat  he  was  guilty 
of  contributory  negligence,"  40  U.  S.  376.  Contributory  negli- 
gence of  husband  not  imputed  to  wife,  see  45  O  S. ;  19  null  SOt. 

^t'K/enc«— Dying  declarations  of  deceased  not  admissible, 
though  defendant  admits  killing  deceased  and  evidence  lends 
to  show  facts  snflicient  to  {iistify  charge  of  homicide,  15  Bull  K. 
Where  the  action  is  brought  for  the  benefit  of  surviving  husband 
and  child  evidence  that  the  husband  harl  again  married  and 
that  his  second  wife  performed  like  services  and  duties  and 
contributed  in  like  manner  as  the  lli'st  wife  to  the  support  of 
the  family  and  accumulations  of  pi-opertv  is  not  admissible  in 
mitigation  of  damages,  45  O.  S. ;  19  Unll  204. 

SALE  OF  REAL    ESTATE    FOR    PAYMENT    OP    DBBT8  AND 
DISTRIBUTION  OP  PROCEEDS. 

^  6136.  Whsn  exeontor  or  adminiitrator  ihall  applj  tn 
sale  of  real  estate  to  pay  debti.  As  soon  as  the  execu." 
tor  or  administrator  shall  ascertain  that  the  persona] 
estate  in  his  hands  will  be  sufficient  to  pay  all  the 
debts  of  the  deceased,  with  the  allowance  to  the 
widow  and  children,  for  their  support,  twelve  months, 
and  the  charges  of  administering  the  estate,  he  shall 
apply  to  the  probate  court  or  tne  court  of  common 
pleas  for  authority  to  sell  the  real  estate  of  the  de- 
ceased.    [.iS  V.  146,  §  119.] 

lndepc»ndent  of  stntnto  there  was  no  power  of  sale,  ^  O.  553, 
and  none  existed  between  1805  and  1808,  8  O.  159.  Sale  niav  be 
hid  to  pay  taxes,  8  O.  52;  to  pay  executor's  compensation,  8  O. 
S.  300;  for  support  of  widow  and  heirs,  18  O.  S.  234;  but 
not  to  settle  aispntes  as  to  title,  23  O.  S.  520.  It  must  ap- 
pear that  there  is  an  actual  necessity  for  selling  the  land  for 
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the  payment  of  bona  fide  debts,  Id.  "Where  no  anthoritv  exists 
in  the  will  an  executor  can  not  sell  real  estate  without  first  ob- 
taining an  oi*der  of  court,  4  0. 129;  and  the  power  ceases  when 
the  estate  is  fully  settled  and  all  claims  presumptively  satis- 
fled  by  lapse  of  time,  2  O.  S.  241 ;  or  when  an  executor  having 
accepted  nis  trust  i-esigns  his  ofnce,  82  O.  S.  35;  but  in  case  the 
executor  resign  the  power  to  convey  real  estate  conferred  by 
the  will  may  DC  transferred  to  an  administrator  with  the  wiU 
annexed,  la.^  but  in  case  the  administrator  then  resign,  his 
power  under  such  will  wholly  ceases  and  a  deed  made  by  him 
afterward  of  land  sold  by  him  while  in  ofttce  conveys  no  title. 
Id.  It  is  no  bar  to  an  action  by  an  administrator  to  sell  land  to 
pay  debts  that  the  heir  has  without  an  oi*der  of  court  sold  the 
same  at  private  sale  and  applied  the  proceeds  in  satisfaction  of 
pi-efeiTcd  claims,  87  O.  S.  532. 

J  6137.  Where  and  how  application  shall  be  made.  In 
order  to  obtain  such  authority,  the  executor  or  ad- 
ministrator shall  commence  a  civil  action  in  the  pro- 
bate court  or  the  court  of  common  pleas  of  either 
the  county  in  which  the  real  estate  of  the  deceased, 
or  any  part  thereof,  is  situate,  or  of  the  countv  in 
which  were  issued  his  letters  testamentary  or  oi  ad- 
ministration.   [38  V.  146,  g  120.] 

Jurisdiction  of  common  pleas,  1  D.  585  (Act  18S1.) 

g  6138.  Administrator  de  bonis  non  to  complete  sale 
made  by  ezecntor  or  administrator.  If  the  executor  or 
administrator ,  who  shall  commence  such  action,  for 
the  sale  of  real  estate,  shall  die,  resign,  or  be  removed, 
or  his  powers  shall  cease  at  any  time  before  the  con- 
veyance of  the  same,  under  an  order  of  the  court,  the 
administrator  de  boni8  non  shall  proceed  with  such 
sale,  and  may  convey  the  land  sold  before  or  after 
his  appointment,  and  may  be  required  to  give  an  ad- 
ditional bond  in  like  manner  as  if  such  administrator 
de  bonia  non  had  filed  the  petition.  [38  v.  146,  §  152 ; 
43v.  20,§1.] 

g  6139.  When  real  estate  frandolently  conveyed,  lia- 
ble to  sale.  The  real  estate  liable  to  be  sold  as  aifore- 
said,  shall  include  all  that  the  deceased  may  have 
conveyed  with  the  intent  to  defraud  his  creditors,  and 
all  other  rights  and  interests  in  lands,  tenements,  and 
hereditaments:  provided,  that  lands  so  fraudulently 
conveyed,  shall  not  be  taken  from  any  one  who  pur- 
chased, them  for  a  valuable  consideration,  in  good 
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faith,  and  without  knowledge  of  the  fraud ;  and  no 
claim  to  lands  so  fraudulently  conveye<l,  shall  he 
made,  unless  within  four  years  next  after  the  decease 
of  the  grantor.    [38  v.  146,  §  121.J 

^  6140.  How  executor  or  adminiatrator  to  get  pouee- 
sion  of  land  fraudulently  conveyed  and  avoid  ■nch  convey- 
ance. If  land  is  to  be  included  in  such  action  which 
has  been  so  fraudulently  conveyed,  the  executor  or 
administrator  may  either  before  or  at  the  same  time, 
brini;  an  action  for  the  recovery  of  the  possession  of 
such  land;  or  he  may  in  his  action  for  the  sale  thereof 
allege  the  fraud  and  have  the  fraudulent  conveyance 
avoided  therein ;  but  when  such  land  is  included  in 
the  application  before  a  recovery  of  the  possession 
thereof  the  action  shall  be  in  the  court  of  common 
pleas.     [38  v.  146,  i  122.] 

Conveyance  to  be  first  set  aside,  44  O.  S.  497.  .*«uch  pi-oreod- 
inj?  must  be  commeucecl  iu  ihe  conimou  pleus  not  in  llic  ptx>bate 
couit,  Id. 

^  6141.  What  petition  for  sale  muit  contain.  Tlie  pe- 
tition shall,  in  all  cases,  set  forth  the  amount  of  debts 
diie  from  the  deceased,  asnearty  as  they  can  be  ascer- 
tained, and  the  amount  of  the  charges  of  administra- 
tion, the  value  of  the  personal  estate  and  effects,  and 
a  description  of  the  real  estate,  and  the  value  thereof, 
if  appraised.    [38  v.  140,  {  123.] 

Form  of  prtition  to  sell  real  estate.— Pvohato  court  of 

county.  A.  B.,  as  administrator  of  tiie  estate  lor  executor  of 
the  last  will  and  testament]  of  C.  D.,  deceased,  plaintiff,  vs.  E. 
F.,  G.  H.  and  I.  J.,  a  minor  over  fourteen  years  of  age,  K.  L. 
and  M.  N.,  minors  under  fourteen  years  of  ape,  f-olo  heirs  at 
law  of  C.  n.,  deceased;  Q.  B.,  widow  of  saidC.  D.,  dcccabcd, 
and  S.  T.,  deTendants. 

The  plaintiflf  represents  that  he  is  the  duly  appointed  and 
qualified  administrator  of  the  estate  [or  executor  of  the  last 
will  and  testament!  of  C.  D.,  deceased,  late  of  the  county  of 

,  State  of :  that  valid  debts  of  dcccucnt 

amounting  to dollars  have  already  been  proseutod  to 

plaintiff  lor  payment  for  that  there  are  debts  due  from  dcce- 

flent  as  nearly  as  can  Jjc  ascertained  amounting  to  

dollars]  a  schedule  of  which  debts  is  hereto  attached  marked 
exhibit  A.     That  the  costs  of  administration  will  amount  to 

about dollars,  and  th«t  the  total  value  of  the  pei'sonal 

estate  and  effects  of  said  decedent  is  but dollars,  being 

wholly  in«ufticient  to  pay  the  debts  and  costs  aforesaid. 

Plaintiff  further  represents  that  said  C.  D.  died,  seized  in 
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fee  simple  of  the  following  described  i*eal  estate,  situate  in  the 

county  of and  State  of  Ohio,  to- wit:  [Here  describe 

the  real  estate.]      [If  the  value  of  the  real  estate  wa^  ascer- 
tained in  the  inventory  by  the  appraisers  of  the  personal  es- 
tate say]      Plaintiff  represents  tnat  said  real  estate  was  ap- 
praised in  accordance  with  the  order  of  the  probate  court  of 

county,  Ohio,  by  tlie  appraisers  of  the  pei*sonal  estate 

of  said  decedent  and  that  the  amount  of  said  appraisement  is 

dollars. 

The  said  decedent  died  leaving  as  his  sole  heirs  at  law, 
the  defendants,  E.  F.,  G.  H.  and  I.  J.,  who  is  a  minor  over  four- 
teen yeai*8  of  age,  K.  L.  arid  M.  N.,  who  are  minors  under  four- 
teen years  of  age,  and  his  widow,  Q.  R.,  who  is  entitled  to 
dower  in  said  premises.     Plaintiff  represents  that  S.  T.  claims 

to  hold  a  mortgage  on  said  premises  lor dollars, 

executed  by  said  C.  D.  with  his  said  wife,  Q.  R.  Plaintiff 
therefore  prays  that  the  dower  of  said  Q.  R.  be  assigned  and 
set  off  to  her  'in  said  premises,  that  said  S.  T.  be  required  to 
answer  setting  forth  more  fully  the  amount  and  date  of  said 
mortgage  lien^  and  that  ho  may  be  authorized  and  ordered  to 
sell  saia  premises  subject  to  said  dower  estate  according  to  the 
statute  in  such  case  made  and  provided,  and  for  all  other  proper 
orders  and  relief  in  the  premises. 

[Verification.]       ^-^— ^_ Attorney  for  plaintiff. 

§  6142.  Neoessary  parties.  In  such  action  the  widow 
of  the  deceased,  and  the  heirs,  devisees,  or  per- 
sons having  the  next  estate  of  inheritance  from 
the  deceased,  and  all  mortgagees  and  other  lien- 
holders,  whether  by  judgment  or  otherwise,  of 
anv  of  the  lands  sought  to  be  sold,  and  all  trustees 
holding  the  legal  title  thereto  or  .to  any  part 
thereof;  and  when  a  fraudulent  conveyance  is  sought 
to  be  set  aside  in  such  action,  all  persons  holding  or 
claiming  thereunder  shall  be  made  parties.  [}.8  v. 
146,8124;  55v.  157,  ?!.] 

A  mortgagee  was  not  a  necessary  party  to  the  action  to  sell 
lands  prior  to  1858, 11  O.  8.  486,  and  a  purchaser  at  judicial  sale 
held  them  under  the  law  as  it  then  stood  dischargea  of  liens  for 
debts  of  the  intestate,  8  O.  217,  but  under  the  amendment  of 
J8o8  the  lien  of  a  mortgagee  who  is  not  made  a  party-  thei*eto 
remains  unaffected  by  the  order  of  sale  and  the  proceedings 
thereunder,  19  O.  S.  if 2.  Pixxieedings  are  void  as  to  heii-s  not 
made  ])arlies,  12  O.  253.  In  petition  to  sell  land  fraudulently 
conveyed  it  was  held  that  dt-frauded  creditors  could  not  be 
joined,  2  Clev.  R.  137.  Surviving  husband  claiming  curtesy  in 
deceased  wife's  land,  see  17  Bnll  3*20,  ^ 

i  6143.  Service — Waiver  of — Consent  of  guardian. 
Service,  either  actual  or  constructive,  shall  be  made 
in  the  same  manner  as  in  other  civil  actions:  pro- 
vided, that  if  all  persons  in. interest  consent,  in  writ- 
ing, to  the  sale,  service  of  process  may  be  dispense^ 
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with ;  and  legal  guardians  may  sign  such  consent  for 
their  wards,  except  guardians  of  the  person  only  of 
minors ;  or,  unless  otherwise  ordered  by  the  court, 
the  summons  may  be  served  by  the  plaintiff  or  other 
person,  by  copy,  personal] v,  and  the  return  of  such 
service  shall  be  verified  Dv  the  oath  of  the  person 
who  makes  the  same;  ana  all  proceedings  in  the 
a(Aion  in  either  court  shall  be  the  same  as  in  other 
civil  actions,  except  as  otherwise  herein  provided. 
[38  V.  146,  i  125,  126, 128 ;  76  v.  110.  {  1.] 

Waiver  of  summons  and  consent  to  sale.  [  Title.]— Vi'p^  the 
undersignetl,  paities-defendant  to  the  petition  in  Mid  canso, 
waive  isBuing  and  service  of  summons  and  voluntarily  enter 
our  appearance  as  such  defendants,  and  we  do  hereby  consent 
to  the  sale  of  the  I'eai  estate  described  in  said  petition. 

Affidavit  to  obtain  publication.  {Titl^.'l—A,  B.,  the  above 
-lamcd  plaintiff,  being  duly  sworn  says,  that  E.  F.,  defendant 
in  this  action  is  a  non-resident  of  the  State  of  Ohio,  and  service . 
of  summons  can  not  be  made  upon  him  in  this  Slate,  that  the 
i-esidence  of  the  defendant,  G.  ti.,  isunlcnown  and  can  not  with 
i-ea^onable  diligence  be  ascertained,  and  service  of  summons 
can  not  be  made  upon  him,  and  that  the  case  is  one  of  those 
mentioned  in  $  5048  of  the  Sevised  Statutes  of  Ohio. 


Notice  to  parties  by  publication,   J  r^We.]— Case  No. 


Pi'obate  Court, county,  Ohio.    E.  F.,  who  resides 

at , county.  State  of  Indiana,  and 

G.  H.,  whose  residence  is  unknown,  will  take  notice  that  A.  B., 

administrator  of  the  estate  of  C.  I>.,  dcceaHcd,  on  the day 

of ,  188—,  liled  his  petition  in  the  Probate  Court  of 

county,  Ohio,  alleging  that  the  personal  estate  of  said  decedent 
is  insufficient  to  pay  his  debts  and  the  charges  of  administering 
his  estate;  that  tie  died  seized  in  fee  simple  of  the  following 
de8cril)ed  real  estate  to-wit:  \here  describe  the  real  estate] 
that  Q.  R.,  the  widow  of  said  decedent,  is  entitled  to  dower  in 
said  real  estate,  and  that  S.  T.  claims  to  hold  a  mortgnge  thereon 
for dollai*s.  The  prayer  of  the  petition  is  for  the  assign- 
ment of  dower  in  said  property,  that  S.  T.  be  requirad  to  rhm- 
wer  petting  forth  the  particulars  of  his  mortgage  lien  thei'eon 
and  that  said  property  be  sold  to  pay  the  debts  and  charges 
aforesaid.  E.  F.  and  G.  H.  are  hereby  notified  that  they  have 
been  made  parties-defendant  to  said  petition  and  that  they  are 

reffuii'ed  to  answer  the  same  on  or  befoi*e  the  — —  day  of • 

188-. 

Ajffldavit  of  publication.    See  ^  6089. 

Affidavit    of   proof   of  mailing  notice.      \ Title.]— X.  T., 

being  duly  swora,  says  that  on  tlie day  of ,  188—,  he 

deposited  in  the  post-office  at post-paid  directed  to  E.  F., 

county.  Indiana,  one  copy  of  the  Cincinnati  Commercial - 

Gazette  of  date ,  188—,  containing  among  other  things  a 

publication  of  which  the  following  is  a  true  copy  [here  copy 
notice  of  publication.]  *^ 
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Answer  of  widow.  [Title.]— And  now  comes  Q.  R.,  widow 
of  said  C.  D.,  deceased,  and  for  answer  to  plaintiflTs  petition, 
waives  issue  aud  service  of  summous  herein,  consents  to  tiio 
sale  of  the  premises  in  said  petition;  waives  the  assignment  of 
dower  in  said  premises  described  to  her  by  metes  and  bounds 
or  in  rents  and  prolits,  and  asks  the  court  to  have  said  prem- 
ises sold  free  of  lier  dower  and  to  allow  her  in  lieu  thereof  such 
sum  of  money  out  of  the  proceeds  of  the  sale  as  the  court  may 
deem  the  ^ust  and  reasonable  value  of  her  dower  interest  in 
said  premises.  [Signed.^ 

Answer  and  cross-petition  of  defendant. — [Title,]  Now 
comes  S.  T.,  one  of  the  defendants  in  the  aboTC  entitled 
cause,  and  says  he  admits  that  the  plaintiff  is  the  duly 
appointed  and  qualified  administrator  of  the  estate  o'f 
C  D.,  deceased,  out  knows  nothing  of  the  other  mattei*s 
and  things  set  forth  in  said  petition,  and  therefore  denies 
the  same.  And  by  way  of  cross-petition  this  defendant 
says  that  on  the day  of 188—;  said  C.  D.  ex- 
ecuted and  delivered  to  S.  T.,  his  certain  promissory  note 
dated  day  of  ,  188—,  for  the  sum  of dol- 
lars, payable  to  the  order  of  S.  T.  and  due  one  year 
after  date,  with  interest  from  date,  a  copy  of  which  note  with 
all  indorsements  and  ci'edits  thereon  is  made  a  part  of  this 
cro?s-peMtion  and  is  as  follows:  [cam/  of  note]  Tnat  in  order 
to  secure  the  payment  of  said  note,  tne  said  C.  D.  and  Q.  R., 
his  wife,  executed  and  delivered  to  this  defendant  a  mortgage, 
dated^ day  of 188—,  upon  the  following  described  prem- 
ises [here  describe  the  premises^  or  on  the  premises  described  in 

the  petition  for  sale  in  this  cause.]     That  on  the-^-<lay  of 

188—,  at — o'clock,  — .  M.,  said  mortgage  was  delivered  to  the 
Recorder  of  county.  State  of  Ohio,  and  was  recorded  on 

the  same  day  in  book — -page ,  of  the  mortgage  recoixis  of 

said  county.  '  That  in  said  mortgage  it  was  provided  [here  give 
defeasance  clause.]  Defendant  savs  that  said  mortgage  has 
become  absolute,  that  no  part  of  the  sum  mentioned  in  said 
note  and  mortgage  has  been  paid,  and  that  there  is  now  due 

and  owing  the  defendant  thereon  the  sum  of dollars, 

with  interest  from  the day  of ,  188—,  wherefore  defend- 
ant prays  that  said  premises  may  be  sold,  that  his  debt  and 
interest  be  paid  in  full  out  of  the  proceeds  of  the  sale  and  that 
he  may  have  all  other  aud  proper  relief. 

A  ns  wer  and  cross-petition  of  Building  A  ssociation,  [  Title. ] 
Now  comes  the  defendant,  the  Excelsior  Loan  &  Bldg.  Associa- 
tion of ,  and  states  that  it  is  duly  incorporated  under 

the  laws  of  Ohio  for  the  purpose  of  loaning  money  among  its 
members  for  use  in  buying  lots,  or  building,  or  repairing  houses 
and  for  other  purpo:4e8,  that  the  said  CD,  deceased,  was  one 

of  its  members;  that  on  or  about  the day  of ,  188—,  it 

paid  to  the  said  C.  D.  the  sum  of doU'ars,  the  estimated 

value  of shares  on  a  contract  then  and  there  made  and  en- 

tei*ed  into,  by  which  said  C.  D.  agi*eed  to  repay  said  sum  to  this 
defendant  in  weekly  installments  of  dues,  interest,  premiums 
and  tines  and  according  to  the  terms  and  conditions  oi  a  certain 
mortgage  deed  hei*einafter  set  forth.  This  defendant  further 
says  that  in  order  to  secure  the  perfonnance  of  said  contract 
^nd  to  enable  it  to  enforce  the  payment  of  the  sums  comiui?  due 
ftud  payable  (hereunder,  the  said  (J.  D.  and  E.  D.^  hi^  wife,  ou 
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or  abont  the— — da^  of ,  188—,  execnted  and  dcUvcred  to 

said  Association,  its  sncceseors  and  iiM>i;rn«,  their  certain 
mortgage  deed  with  release  of  dower  for  the  follow  i  tiff  det^ri bed 
real  est&te  [here  describe  real  e»tutf.]  That  sai<r  mortgage 
deed  cootaiiied  the  following  conditions:    [copy  defeasance 

clause.]     Said  Association  on  the day  of ,  18t^,  at 

o'clock,  delivered  said  mortgage  to  the  Kccorder  of county, 

Ohio,  and  said  mortgage  was  on  the— ^ilsy  of  ,  duly  re- 
corded in  Book ,  page ,  of ('uunt\  icconls,  and  the 

claim  of  said  association  thereby  bee  a  mo  and  hiill  is  the  fli>t 
and  best  lien  upon  said  premises.  This  dcfcndnnt  further  says 
that  neither  said  C.  D.  nor  did  his  1c|(&l  i-eprcMMitatives  comply 
with  the  terms  and  conditions  of  said  moilgage  and  did  not 
make  payment  so  as  afoi-esaid  by  him  agreed,  that  they  have 

made  no  payments  since— —<lay  of ,  Iks — ,  and  that  up  to 

and  inclusive  of — — dajr  of ,  said  C.  I),  and  his  represen* 

tatives  are  delinquent  in  interest^— (loUaivon  premiuniH 

dollars,  in  fines — - — dollars,  making  a    totul  of dollars. 

Wherefoi-e  defendant  prays  that  an  account  may  be  taken  of 
the  amount  due  on  said  mortgaj^e,  when  a  decree  shall  be  t.-ikrn 
that  said  premises  may  be  sold  to  satisfy  said  mortgnge  and  the 
ittterest,  premiums  and  fines  due  at  the  time,  and  for  all  proper 
i-elief, 

Kotes.— Service  on  Infants,  $  6W7.  Constructive  seiTJoe. 
$  6048-6051.  When  service  unnecessary,  i  6043.  Krturn  of 
summons,  $  5039.  Time  of  filing  pleadings,  g  5007.  liusiflians 
could  appear  for  minors  not  named  in  the  i>ctition  under  the 
act  of  1824,  7  O.  (pt.  1)  108;  7  O.  (pt.  2.)  138. 

J  6144.  When  gnardian  ftd  litem  to  he  appointed—  Snoh 
gnjirdian  can  not  waive  notice,  etc.  It  Bhall  not  be 
necessary,  unless  the  prayer  of  the  petition  for  a  sale 
is  contested,  to  appoint  guardians  ad  litem  for  infant 
heirs  or  devisees  or  other  persons  having  the  next 
estate  of  inheritance  from  the  deceased  who  are  de- 
fendants ;  and  no  such  guardian  shall  have  authority 
to  waive  notice  or  service  of  summons.  [3S  v.  14G,  'i 
127.] 

Order  appointing  guardian  ad  litem.  [riV/V*.]— This  cau$>e 
coming  on  this  day  t«>  be  heard,  nnd  It  api  eaiinpr  to  the'coiirl 
that  IC  L.  and  M.  N.,  minor  defendanti^,  have  liecn  duly  and 
legally  served  with  process  hei*eln,  and  notifte<lof  thcpentlenry 
and  prayer  of  plaintiff's  petition,  the  court  on  motion  of  X.  Yl, 

counr^elior ,  hereby  appoints  O.  P.  guardian  ad  litem  for 

said  minor  defendants,  and  thereupon  the  said  0. 1*.  apiiearing 
in  open  court  accepts  paid  appointment. 

Answer  of  minor  defendants  by  guardian  ad  litem.  [  Title.\ 
Now  come  K.  L.  and  M.  N.,  minor  deTcndants^  hereto  by  O.  P., 
guardian  ad  lUem^  heretofore  appointed  in  this  can^e,  l)y  this 
court,  and  for  answer  to  the  petition  deny  all  the  allegntloiis 
therein  contained;  and  further  say,  that  they  are  of  tender 
3'ear8  and  not  acquainted  w^ith  the  law  in  such  cases,  and  there- 
fore ask  the  court  to  protect  their  rights  in  this  case,  and  for 
such  relief  as  may  be  just. 
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.  Notes.^See  $  5003,  5004,  Code  of  civil  procedure .  Gnardian 
ad  litem  could  appear  for  infants  not  served,  15  O.  715;  3  O.  S- 
i9i:  12  O.  8.  49.  Hie  answer  has  the  eflect  of  a  general  denial 
28  O.  S.  520.    See  $  5078,  Code  of  Civil  Procedure. 

J  6145.  Court  to  settle 'priorities  of  liens  in  such  oases. 
The  probate  court  or  court  of  common  pleas  in  which 
such  action  may  be  pending,  shall  have  full  power  to 
determine  the  equities  between  the  parties  and  the 
priorities  of  lien  of  the  several  lien-nolders  on  said 
real  estate,  and  to  order  a  distribution  of  the  money 
arising  from  the  sale  of  such  real  estate,  according  to 
the  respective  equities  and  prtorities  of  lien  as  found 
by  the  court.     [55  v.  157,  §  2.] 

See  42  O.  S.  53;  20  O.  S.  539,  549;  3  Bull  891. 

§  6146.  Persons  interested  may  give  bond  and  prevent 
sale.  An  order  for  the  sale  of  the  real  estate  shall  not 
be  granted  if  any  of  the  persons  interested  in  the  estate 
shall  give  bond  to  the  executor  or  administrator,  in  a 
sum  and  with  sureties  to  be  approved  of  by  the  court, 
with  condition  to  pay  all  the  debts  mentioned  in  the 
petition  that  shall  eventually  be  found  due  from  the 
estate,  with  the  charges  of  administering  the  same, 
and  the  allowance  in  money  to  the  widow,  so  far  as 
the  personal  estate  of  the  deceased  shall  be  insuffi- 
cient therefor.    [38  v.  146,  ?  129.] 

Form  of  bond. — Know  all  men  by  these  presents,  that  we,  A, 
B.,  C.  D.  and  E.  F.,  are  held  and  firmly  bound  unto  G.  H.,  ex- 
ecutor of  the  last  will  and  testament  [or  administrator  of  the 
estate]  of  I.  J.,  deceased,  in  the  sum  of dollai's,  to  the  pay- 
ment of  which  we  hereby  jointly  and  severally  bind  o\irselves, 
our  heirs,  executors  and  administrators.  The  condition  of  this 
obligation  is  such  that  whereas  the  said  G.  H.,  as  executor  [or 

administrator]  as  aforesaid,  on  the day  of ,  made 

an  application  to  the  probate  court  of county,  Ohio,  for 

an  order  to  sell  the  real  estate  of  said  decedent  alleging  that 
the  pei'sonal  estate  of  said  decedent  was  insufficient  for  the  pay- 
ment of  his  debts  and  the  charges  of  administering  his  estate. 
Now  if  the  said  A.  B.  shall  pay  all  the  debts  mentioned  in  the 
petition  that  shall  eventually' be  found  due  fix)in  the  estate, 
with  the  charges  of  administering  the  same,  and  the  allowance 
in  money  to  the  widow  so  far  as  the  personal  estate  of  the  de- 
ceased shall  be  insufficient  therefor,  then  this  obligation  to  be 
void,  otherwise  to  be  in  full  force  and  effect.       [Siffned,  etc.] 

Executed  in  presence  of 

The  bond  is  binding  though  executed  after  order  of  sale, 
810.  S.  78.  ' 
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§  6147.  When  oonrt  to  order  real  estate  to  be  told— 
Terms  of  sale.  If  the  court  is  satisfied  that  it  is  neces- 
sary to  sell  real  estate  of  the  deceased  to  pay  his  debts, 
it  shall  order  the  real  estate,  or  so  much  thereof  as 
may  be  necessary  for  the  payment  of  the  debts,  to  be 
aold  by  the  executor  or  aaministrator,  upon  deferred 
payments,  not  exceeding  two  years,  with  interest. 
[88  V.  146,  i  130] 

An  order  of  court  ma'le  after  its  lurisdiction  is  pxhatiMted 
can  not  be  cured  by  entering  ihe  orner  nunc  pro  tunc  aH  nf  a 
prior  date,  3  O.  boS.  Onter  fur  sale  befoi'e  return  of  aptiraise- 
nient,  5  O.  447.,  or  made  after  sale,  4  O.  5,  16  void.  Am!  a  male 
of  lauds  excepted  from  the  order,  4  O.  5,  or  without  an  order  id 
void,  16  O.  188;  W.  208.  .So  is  a  eale  under  order  of  foi'eij^n 
eourt^f  1  O.  519,  unless  assented  to,  13  O.  368;  1  O.  S.  390.  Onier 
of  sale  will  not  be  reversed  for  lack  of  Journal  entry,  37  O.  s. 
532. 

^  6148.  The  estate  of  the  heirs  in  the  land  set  off  to 
the  widow,  may  bo  sold.  The  court  may  include  in  its 
order  of  sale,  the  title  of  the  heirs  or  devisees  of  the 
deceased,  in  the  premises  set  off  to  the  widow  for  her 
dower,  which  may  be  sold  subject  to  the  life  estate 
of  the  widow  therein.    [38  v.  146,  ?  1:31.] 

^  6149.  The  whole  to  be  sold  when  a  partial  sale  would 
injare  the  residue.  If  it  shall  be  represented  in  such 
petition  and  shall  appear  to  the  court  that  it  is  neces- 
sary to  sellsome  part  of  the  real  estate,  and  that,  by 
such  partial  sale,  the  residue  of  the  estate,  or  some 
specific  part  or  piece  thereof,  would  be  greatly  injured, 
the  court  may  order  a  sale  of  the  whole  of  the  estate, 
or  of  such  part  thereof  as  the  court  shall  think  neces- 
sary and  most  for  the  interest  of  all  concerned  therein. 
[38  V.  146,  i  132.] 

§  6150.  Executor  or  administrator  to  give  bond  to  ao- 
count  for  surplus.  When,  in  cases  named  in  the  next 
preceding  section,  the  executor  or  administrator  is  or- 
dered to  sell  more  land  than  is  necessary  for  the  pay- 
ment of  the  debts,  he  shall  before  the  sale,  give  bond 
with  sufficient  sureties  payable  to  the  state,  condi- 
tioned to  account  for  all  the  proceeds  of  the  sale  that 
shall  remain,  after  payment  of  the  debts  and  charges 
for  which  the  land  sliall  be  sold,  and  to  dispose  of  the 
same  according  to  law.     [38  v.  146,  i  133.] 
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Form  of  6o»d.— Know  all  men  by  these  presents,  that  we,  A. 
B.,  C.  D.  and  E.  F.,  are  hqht  and  fimily  bound  unto  the  state  of 

Ohio  in  the  sum  of dollars,  to  the  payment  of  which  Me 

do  hereby  jointly  and  severally  bind  ourselves,  our  heirs,  ex- 
ecutors and  adrainistratora.*  The  condition  of  this  obligation 
is  such  that,  whereas  in  a  certain  cause  pending  in  the  probate 

court  of  the  county  of and  staie  of  Ohio,  whei-ein  A.  B., 

executor  of  the  last  will  and  testament  [or  administrator  of 
the  estate!  of  G.  H.,  deceased,  is  plaintiff  and  I.  J.  and  others 
are  defendants,  the  said  A.  B.  has  been  ordered  by  snid  court 
to  sell  more  real  estate  than  will  be  necessary  for  tlie  payment 
of  the  debts  of  said  decedent  and  the  charges  of  administering 
his  estate.  Now,  if  the  said  A.  B.  shall  account  for  nil  the  pro- 
ceeds of  the  i-eal  estate  so  ordered  to  be  sold,  that  shall  remain 
after  the  payment  ot  ttui  debts  and  charges  aforesaid,  and  dis- 
pose of  the  same  according  to  law,  then  this  obligation  to  be 
void,  otherwise  to  be  in  full  foitje.  (Signed,  etc.) 

§  6151.  And  give  additional  bond  to  secnre  further 
assets  if  required  in  what  court.  The  court  may  also 
require  of  any  executor  or  administrator,  if  it  shall 
deem  it  necessary,  before  such  sale,  to  give  an  addi- 
tional administration  bond,  to  secure  the  further  as- 
sets arising  from  the  sale  of  the  real  estate,  and  the 
bond  mentioned  in  this  section,  and  the  bond  men- 
tioned in  the  next  preceding  section,  shall,  when  so 
ordered  to  be  given,  be  given  in  the  court  from  which 
the  letters  were  issued,  and  if  the  action  is  pending 
in  another  court,  the  latter  court  shall  proceed  no 
further  till  there  is  filed  therein  a  certificate  from  the 
former  court,  under  the  seal  thereof,  that  such  bond 
has  been  given  as  ordered.     [38  v.  146,  g  134.] 

§  6152.  When  assets  will  be  marshaled  in  conformity 
with  the  will.  If  there  should  be  in  the  last  will  of 
the  deceased  any  disposition  of  his  estate  for  the  pay- 
ment of  his  debts,  or  any  provision  that  may  require 
or  induce  the  court  to  marshal  the  assets,  in  any  man- 
ner different  from  that  which  the  law  would  other- 
wise prescribe,  such  devises,  or  parts  of  the  will,  shall 
be  set  forth  in  the  petition,  and  a  copy  of  the  will 
shall  be  exhibited  to  the  court,  and  the  assets  shall  be 
marshaled  accordingly,  so  far  as  it  can  be  done,  con- 
sistently with  the  rights  of  the  creditors.  [38  v.  146, 
§  135.] 

§  6153.  Costs  when  there  are  objections  to  granting 
order  for  sale.  If  any  party  shall,  in  his  answer,  object 
to  the  granting  an  order  for  the  sale  of  the  real  estate, 
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by  an  executor  or  administrator,  an<l  it  shall  on  hear- 
ing appear  to  the  court  that  either  tlie  petition  or  the 
objection  thereto  is  unreasonable,  it  mav.  in  its  dis- 
cretion, award  costs  to  the  party  prevailing  on  that 
issue.     [38  v.  146,  i  136.] 

§  6154.  Appraifement  when  no  dower  is  to  be  assigned. 
If  the  deceased  did  not  leave  a  widow,  entitled  to 
dower  in  the  estate  to  be  sold,  and  an  appraisement 
of  such  real  estate  is  contained  in  the  inventory,  the 
court  may  order  asale  according  to  sai«  I  appraisement, 
or  order  a  new  appraisement.  If  tlie  court  do  not 
order  a  new  appraisement,  the  appraisenjent  set 
forth  in  the  inventory  nhall  be  deemed  the  appraised 
value  of  the  real  estate ;  but  if  the  court  order  a  new 
appraisement,  the  value  returned  by  such  appraisers 
shall  bo  deemed  the  appraised  value  of  the  real  estate. 
The  order  of  salo  and  the  order  for  the  appraisement 
may  be  raado  at  the  same  time,  if  no  assifrnment  of 
dower  is  required.    [38  v.  146,  8  137,  138,  130.] 

g  6155.    Appointment  of  appraisers— Duty  as  to  dower 
and  homestead.  Copy  of  order  to  issue.      Except  when 
there  has  been  a  valuation  of  the  real  estate  in  the 
inventory  and  the  court  dispense  with  another  ap- 
praisement, the  court  shall,  upon  finding?  that  a  sale 
is  necessary,    appoint  three  judicious,   disinterested 
men  of  the' vicinity,  who  are  freeholders,  to  appraise 
the  lands  at  their  true  value  in  money ;  and  if  the  de- 
ceased left  a  family  homestead,  and   a   widow  or  a 
minor  child  or  children,  or  both,  entitled  to  have  a 
homestead  set  off  pursuant  to  the  provisions  of  ?  5437, 
then  the  court  shall  order  the  appraisers  to  first  pro- 
ceed to  set  off  and  assign  such  homestead,  and,  if  the 
deceased  left  a  widow  entitled  to  dower  in  the  prem- 
ises,* the    court   shall  also    order   said  freeholders 
to  set  off  and  assign  to  her,  in  each  or  in  one  or  more 
of  the  tracts  of  land,  by  metes  and  bounds,  one  equal 
third  part  of  the  whole  lands  in  which  she  is  entitled 
to  dower,  as  and  for  such  dower,  and  to  appraise  the 
whole  premises,  either  as  a  whole  or  in  parcels,  sub- 
ject to  such  homestead  and  dower,  or  in  case  there  is 
no  such  homestead,  then  subject  to  such  dower  so 
assigned,  and  in  case  there  is  no  such  dower,  then 
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subject  to  such  homestead ;  but  if  on  view,  the  ap- 
praisers find  that  the  dower  cannot  be  so  assigned, 
they  shall  then  assign  such  dower  specially  as  of  the 
rents  and  profits ;  and  if  the  lands  lie  in  two  or  more 
counties,  the  court  may,  if  it  think  fit,  appoint  ap- 
praisers in  more  than  one  of  the  counties.  In  all 
cases  a  copy  of  the  order  to  be  executed  shall  be  is- 
sued to  the  executor  or  administrator  and  any  lands 
subject  to  such  homestead  and  dower,  or  either,  may 
be  sold  pursuant  to  the  provisions  of  this  chapter. 
[83  V.  105;  66  v.  349;  38  v.  146,  ^141.] 

Judgment  and  order  to  appraise.  [Title.'] — This  cause  com- 
ing on  this  day  to  be  heard,  upon  the  petition  of  the  plaintiff 
filed  for  the  pui^pose  of  having  the  real  estate  therein  described 
sold  to  pay  the  debts  and  costs  of  administration  of  the  deceased, 
as  also  upon  the  return  of  the  summons  issued,  and  the  answer 
of  O.  P.,  guardian  ad  litem^  appointed  for  the  minor  defend  ants 
herein,  and  the  answers  of  E.  F.,  G.  H.  and  I.  J.,  defendants 
above  named,  as  well  upon  the  answer  of  Q.  R.,  widow  of  said 
deceased,  and  the  answer  and  cross-petition  of  the  defendant, 
S.  T.,  and  the  court  being  fully  advised  in  the  premises  And: 
That  all  the  defendants  herein  have  been  legally  served  writh 
process  [or  have  waived  the  issuing  and  service  of  process  and 
entered  their  appearance  herein  a«  the  case  may  be]  and  have 
been  duly  notified  of  the  pendency  and  prayer  of  the  petition  as 
prescribed  by  law.  And  the  court  further  finds  that  Q.  R., 
widow  of  the  said  CD.,  deceased,  waives  as  in  her  answer  herein 
set  forth,  assignment  of  her  dower  in  said  premises  and  desii^es 
that  the  same  may  be  sold  free  and  clear  of  her  said  dower,  and 
that  the" court  set-off  to  her  out  of  the  proceeds  of  the  sale  of 
said  premises  such  a  sum  of  money  as  may  be  just  and  reason- 
able in  lieu  of  her  said  dower  interest.  And  the  court  find, 
that  it  is  necessary  to  sell  the  real  estate  in  said  petition  de- 
scribed to  pay  the  debts  and  charges  of  administration  of  the 
estate  of  said  decedent.  Wherefore,  it  is  considered  and  or- 
dered by  the  court  that  B.  A.,  D.  C.  and  F.  E.,  three  iudicious 
and  disinterested  men,  free-holders  of  this  county,  after  being 
first  duly  sworn,  and  upon  actual  view  of  the  premises  in  said 
petition  described,  appraise  the  same  at  its  cash  value,  free  of 
the  dower  of  the  said  Q.  R.,  widow  of  the  deceased,  and  return 
the  same  to  this  court  for  confirmation. 

JVbte.— Dower  protected  without  answer,  1  O.  S.  293.  She 
may  elect  to  be  endowed  out  of  proceeds  of  sale,  $  5719.  Her 
election  by  answer  operates  as  a  release  of  dower  to  purchaser, 
$  5720.  The  guardian  of  an  insane  widow  may  elect  for  lier, 
J  5721.  See  ?  54^-5443,  Code  Civil  Procedure,  provisions  relat- 
ing to  homestead. 

2  6166.  Taoanoy  in  office  of  appraisers,  how  filled.  When 
any  person  appointed  bjr  the  qourt  as  an  appraiser, 
fails  to  discharge  his  duties,  the  probate  judge  or  any 
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justice  of  the  peace  of  the  county  in  which  the  landii 
to  be  appraised  are  situate,  may,  at  tlie  instance  of 
the  executor  or  administrator,  appoint  an  appraiser,  of 
which  appointment  the  officer  appointing  shall  make 
and  sign  a  certificate  which  shall  be  returned  with  the 
appraisement;  or  the  executor  or  administrator  may 
apply  to  the  court  making  the  order  of  appraisement 
and  have  another  appraiser  appointed  thereby.  [49 
V.  25,  i  4.] 

g  0157.  Appraiflen  to  be  fwom-MrtifloAte>Tiew>retYim. 
The  appraisers  shall  be  sworn  by  some  officer  author- 
ized to  administer  oaths,  and  a  certificate  thereof  shall 
be  inserted  in  or  annexed  to  their  return ;  and  they 
shall  afterward,  upon  actual  view,  perform  the  duties 
required  of  them  by  the  order  of  the  court,  and  make 
return  of  their  proceedings  in  writing  to  the  court. 
[38  V.  146,  §  142.] 

Form  of  oath.— S^tnte  of  Ohio— county,  »».  Pei-Bonally 
appeai-e«l  before  me,  the  undei-signecl,  a  notary  public  in  and 
for  said  countv,  B.  A.,  I>.  C.  and  F.  E.,  who  upon  l)eing  duly 
f  worn  say,  tha't  1  hey  will  upon  actual  view,  honestly  and  im- 
pailially  assien  dower  and  appraise  the  real  estate  in  the  fore- 
going order  described  and  perforai  the  duties  required  of  them 
by  said  order.  \ Sworn  to,  €lc.\ 

Form  of  report  of  appraisers.  [Titlr. ]-~Jn  compliance  with 
the  order  of  court  in  this  case,  the  nndei-signed,  havinjj  been 
first  duly  sworn  wnd  having  actually  viewe«l  the  premises  m  said 
petition  described,  do  set-off  and  assign  to  Q.  R.,  the  widow  of 
deceased,  for  her  dower  estate  in  the  real  estate  mentioned  and 
described  in  said  petition,  the  following  described  iM>rtion  of  the 
same  [fiere  describe  the  traxit  set-off  by  metes  and  bounds], 

*We  do  appraise  the  value  of  the  i*eal  estate  described  in 

said  petition  subject  to  said  dower  estate  at dollars 

[Signed.] 

Fees.    Appraisers  each 

days —  • 

Surveyor • : •  — — 

Certificate  and  oath  of  appraisers,  .25 

r  When  there  is  more  than  one  tract  and  dower  is  aasiancd  in 
one  for  alU  follow  the  above  form  to*andth£ncontinne.]—Xri<\ 
we  do  estimate  the  Just  value  of  said  i-eal  estate  described 
in  said  petition  as  follows:  The  tract  of — ^  ..  ^  acres, 
moi-e  or  less,  first  described  in  said  petition,  in  which  the  above 
dower  estate  is  set-off  and  subject  to,  and  encumbered  by  said 

dower  estate,  at dollars.    The  tract  of— -—acres,  more  or 

less,  secondly  described  in  said  petition,  which  becomes  by  the 
assignment  of  dower  as  aforesaid  unencumbered,  at dol- 
lars, etc.                                        [Signed,  etc,  as  above.^ 
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[  When  dower  can  not  be  Bet-off  and  rents  are  set-off  in  its 
place.]  [Title.]— In  compliance  with  the  order  of  the  court  in 
this  case,  the  undersigned  having  been  first  duly  sworn  and  hav- 
ing actually  viewed  the  premises  in  said  petition,  do  find  that 
said  premises  are  entire,  and  that  no  division  thereof  can  be 
made  by  metes  and  bonnets,  and  do  therefore  set-off  and  assign  to 

said as  and  foi*  her  dower  therein,  the  sum  of dollars 

yearly  during  her  life,  being  one-third  of  the  clear  annual  rents, 
issues  and  profits  of  said  premises,  and  we  do  estimate  the  just 
value  of  said  real  estate  subject  to  and  encumbered  by  the  pay- 
ment of  said  dower  at dollars. 

[When  Jiomestead  is  set-off.] — And  we  do  set-off  and  assign 

unto  Q.  R.,  widow,  and minor.children  [or  either  as  the 

case  may  be]  of  C.  D.,  deceased,  as  a  homestead^  the  following 
described  parcel  of  the  real  estate  in  the  petition  described, 
estimated  to  be  of  the  value  of  five  hundred  aollars  to-wit  [Iiere 
describe  the  homestead.] 

g  6158.  Compensation  of  appraisers.  The  appraisers 
shall  each  receive  one  dollar  per  day,  for  services  per- 
formed by  them  in  the  county  in  which  they  reside, 
and  two  dollars  per  day  for  services  performed  with- 
out such  county.     [38  v.  146,  §  143.] 

§  6159.  Notice  of  sale.  The  executor  or  administra- 
tor shall,  if  the  sale  is  to  be  public,  give  notice  of  the 
time  and  place  of  sale,  by  advertising  the  same,  at 
least  four  weeks  successively,  in  some  newspaper 
printed  in  the  county  where  the  lands  are  situate ;  or 
if  no  newspaper  be  printed  therein,  by  advertisements 
posted  up  in  at  least  five  public  places  in  the  county, 
four  weeks  before  the  day  of  sale.    [38  v.  146,  2  144. J 

Form,  of  notice  of  sale.—ln  pursuance  of  an  order  of   the 

probate  court  of county,  Ohio,  I  will  offer  for  sale 

at  public  auction,  on  the day  of 188 

at o'click,  P.  M.  at  the  door  of  the  court  house  in  the  city  of 

[or  nam,ing  any  other  "place  where  the  court 

have  ordered  the  sale.,  ^  ^^^0  ^^^'^  lollowing  described  real  es- 
tate situated  in  the  county  of and  State  of  Ohio,  to-wit : 

\here  describe  the  property.]    Appraised  at doUai-s. 

Terms  of  sale :  [here  state  how  tlie  payments  are  to  be  m,ad€^  as] 
one-third  in  hand,  one-third  in  one  year  and  one-third  in  two 
years  from  the  day  of  sale,  with  interest.  The  payments  to  be 
secured  by  a  mortgage  upon  the  premisos  sold. 

A.  B.,  Administrator  of  the  estate,  [or  executor 
of  the  last  will  and  testament]  of  C.  D.,  deceased. 

g  6160.  For  what  amount  the  lands  may  be  sold.  Now 
appraisement  or  order  to  sell  at  fized  price.  The  lands, 
if  improved,  shall  not  be  sold  for  less  than  two-thirds 
of  the  appraised  value ;  and  if  not  improved^  for  not 
less  than  one-half  the  appraised  value;    but  after 
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being  twice  offered  for  sale,  the  court  may  direct  the 
amount  for  which  they  shall  be  sold,  or  may  set  asiile 
the  appraisement  and  order  a  new  one.  [liS  v.  140, 
i  145.] 

See  torm,  $  6162. 

§  6161.  When  sale  to  be  public,  when  private.  The 
sale  shall  be  made  at  public  vendue,  at  the  door  of 
the  court  house  in  the  county  in  which  the  order  of 
sale  shall  have  been  made,  or  at  such  other  place  as 
the-court  may  direct:  provided,  however,  that  if  it 
is  made  to  appear  to  the  court  that  it  will  be  more 
for  the  interest  of  said  estate  to  sell  such  real  estate 
at  private  sale,  the  court  may  authorize  said  petitioner 
to  sell  the  same,  either  in  whole  or  in  part,  for  cash 
in  hand,  or  upon  deferred  pajrments,  not  exceeding 
two  years,  wath  interest;  and  in  no  case  shall  such 
real  estate  be  sold  at  private  sale  for  less  than  the 
appraised  value  thereof.    [68  v.  20,  ^  14(3] 

Order  for  public  sale,  [riite.]— This  cause  coming  on  this 
day  further  t<>  be  heard,  and  it  ai)i)earin}j^  to  the  court  tluit  the 
appraisement heretofore  orcfei-ed  has  been  made  an<l  re- 
ported to  this  court,  and  the  court  having  carefully  examined 

the  same,  finds  that  said  appraisement lias  been  made  in 

all  respects  in  acconlance  with  law  and  the  order  of  this  court, 
the  same  is  now  here  approved  and  cotiflrme-l.  An<l  it  appear- 
ing to  the  court  that  the  plaintliT  above  named  has  jjiven  b<md 
in  sufficient  amount  with  approved  sureties  conditioned  ac- 
cording to  law:"  It  is  now  oraeied  that  the  said  X.  Y.,  as  such 
administrator,  proceed  to  advertise  for  sale  on  the  premises  [or 
at  the  door  of  the  court  house,  etc.]  said  real  »'state  tor  four  con- 
secutive weeks  in  a  newspaper  of  ge»ier;d  circulation  in  said 
county,  aad  he  is  further  order-'d  to  sell  th<»  same  at  not  lens 
than  two-thirds  of  the  appraised  value  thereof  on  the  f«»Illow- 
ing  temas,  to- wit:  One-third  cash  in  hand  and  the  balance  «n  one 
and  two  years  from  day  of  sale,  deferred  payments  to  be  se- 
cured by  mortgage  on  the  premises  sold  and  to  bear  interest. 
And  said  plaintiff  is  ordered  to  make  return  to  this  court  im- 
mediately after  such  sale. 

Order  to  sell  at  private  sale.  [Follow  above  form  to*  and 
continue.]  And  it  uirther  appearing  to  the  court  that  it  would 
be  to  the  interest  of  said  estate  to  sell  the  real  estate  described 
in  the  petition  at  private  sale,  it  is  now  ordered  that  said  X. 
Y.,  as  such  administrator,  proceed  to  sell  said  real  estate  at 
private  sale  at  not  less  than  the  appraised  value  thereof  on  the 
following  terras  to-wit:  {and  continue  asa^ove.] 

JTof^*.— Appraisers  can  not  purchase  at  such  sale,  8  O.  551; 
14  O.  228;  14  O.  8.80,  see  $6404;  nor  executors  nor  administratoi-s, 
§  p.  S,  189;  8  O.  S.  494;  see  27  O.  S.  159;  24  O.  S.  572;  32  O.  S,  29', 
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4fi  O.  S. ;  19  Bull  185.  Where  an  infant  pnrchases  land  at  an  ad- 
ministrator's sale  for  the  administrator  and  immediately  con> 
veys  to  the  latter,  he  can  not  disaffirm  such  sale  on  coming  of 
age  as  though  the  land  belonged  to  him,  8  O.  S.  494.  Tract  of 
lanrt  ordered  sold  entire  may  be  sold  in  parcels  at  discretion  of 
executor  or  administrator,  Gut  he  is  i-esponsible  for  the  exercise 
of  such  discretion,  9  0. 19;  and  it  will  not  affect  the  title  of  the 
purchaser  if  the  whole  tract  was  oitlered  sold  and  sale  ihade  of 
only  a  part,  70.  (pt.  1)  198. 

§  6162.  Bcturn.  Confirmation.  Order  for  deed.  The 
executor  or  administrator  shall  make  return  of  his 
proceedings,  under  the  order  of  sale ;  and  the  court 
after  having  carefully  examined  such  return,  and 
being  satisfied  that  the  sale  has  in  all  respects  been 
legally  made,  shall  confirm  the  sale,  and  order  the 
executor  or  administrator  to  make  a  deed  to  the  pur- 
chaser; and  may,  in  the  order,  require  that  before 
the  deliverv  of  such  deed  the  deferred  installments 
of  the  purcnase  money  shall  be  secured  by  mortgage, 
[as  V.  147,  §  140.] 

Form  of  report  of  sale. — Probate  court  of county, 

Ohio.  A.  B.,  as  administrator  of  the  estate  for  executor  or  the 
last  will  and  testament]  of  (J.  D.,  deceased,  vs.  E.  F.  et  al.  In 
pursuance  of  the  order  of  the  court  in  this  case,  I  gave  notice 

of  sale  by;  publication  in  the a newspaper  of 

general  circulation  in  said  county  of for  at  least  four 

successive  weeks  prior  to  the day  of 188      ■ 

and  on  that  day,  at o'clock  forenoon,  upon  the  prem- 
ises in  accoi-dahce  with  said  notice,  I  offered  the  real  estate  in 
the  petition  described  for  sale,  subject  to  the  dower  estate  of 
G.  H.,  therein,  *  when  I.  J.  bid  to  pay  for  the  same  the  sum  of 

——dollars,  and  his  bid  being  the  highest  and  best  that 

was  offered  and  more  than  two- thirds  of  the  appraised  value  of 
said  premises,  I  then  and  there  sold  the  same  to  him,  subject  to 
said  nower  estate  for  that  sum.  Terms  of  sale :  one-third  of  the 
purchase  money  to  be  paid  in  hand,  one-third  in  one  yenr  and 
one-third  in  two  years  from  the  day  of  sale,  with  inleVest,  the 
payments  to  be  secured  by  mortgage  upon  the  premises  sold. 

A.  B.,  Administrator  [or  executor!  of  C.  D.,  deceased. 
188 

Report  when  no  sale  is  effected,  {Follow  preceding  form  to 
*  and  continue.]  And  no  bid  being  offered,  said  premises  wei-e 
not  sold.  I,  thereupon  gave  notice  of  sale  by  publication  in 
said  newspaper  for  nt  least  four  successive  weeks  prior  to  the 

any  of 188 «nd  on  that  day  at 

o'clock, noon  upon  the  premises  in  accordance  with  said 

notice,  I  offered  said  premises  ngaiu  for  sale  and  no  bid  being 
offereil,  said  premises  were  not  sold. 

Form  of  report  of  private  Bale.  [Title.} — Pursuant  to  the 
foregoing,  order  I  offered  tlie  real  estate  described  in  the  peti- 
tion for  sale  at  private  sale,  and  X.  Y.  ha\'ing  bid  to  pay  for 

said  real  estate  the  sum  of dollars,  and  Uiat  sum  being 

,  the  appraise^  value  thereof  and  the  highest  bid  offered, 


255  BS-APPBAISEMEXT,  OBDBB8,  STC.  (  6162 

I  sold  the  same  to  the  said  X.  T.  for  the  earn  of dollars. 

Terms  of  sale:  one-third  of  the  purchase  money  to  be  paid  in 
hamU  one- third  in  one  year  and  one-thiit!  in  two  years  from  the 
day  of  sale,\vith  interest,  the  payments  to  be  sec  ureti  by  mortiraae 
upon  the  premises  sold.  And  upon  being  duly  swoin,  I  depose 
and  say  that  said  private  sale  was  made  after  diligent  endeavor 
to  obtain  the  best  price  for  said  property,  and  that  the  sale  so 
reported  is  the  highest  price  that  I  could  get  for  said  proiierty. 
Swora  to  before  me  and  subscribed  in  mv  presence  this— — 
(Jay  of ,  188—,  ^  ^robate  Judge. 

^  ^       .  ®J 1  Deputy  Clerk. 

Orcter  of  re-apprai^emsnt.  [ 2V/te.f-This  day  this  cause  came 
on  forbearing  u6on  the  application  of  A.  B.,  admin  i»tra  tor  of 
thit  estate  ore.  D.,  deceased,  plaintiff  herein  to  set  aside  and 
vacate  the  former  appraisement  heretofore  made  under  a  prior 
onler  of  this  court,  w^hich  application  was  submitted  lo  the 
court  and  the  court  being  fully  advised  In  the  premises,  does 
And  that  the  i-eal  estate  so  appraised  and  described  in  the  peti- 
tion for  sale  in  this  case  has  been  twice  offered  for  sale  at  pub- 
lic auction  under  said  former  appraisement  and  ordera  of  this 
court  and  not  sold  f«>r  want  of  bidders,  and  that  a  new  apprnise- 
ment  of  said  real  estate  should  be  made.  It  is  theivfore  ordered 
an<i  considered  by  the  court  that  B.  A.,  D.  C.  and  F.  E.,  thi-ce 
judicious  and  disinterested  men,  free-holders  of  this  county, 
after  being  fli-st  duly  sworn  and  upon  actual  view  of  the  prem- 
ises in  said  petition  described  appraise  the  same  at  its  fair 
cash  value  and  return  their  appraisemcut  to  this  court  for  con- 
firmation. 

Order  of  con.nrmcUion,  etc.  [Title.]— This  cause  coming  on 
to  be  lie  ii-d  on  the  return  of  the  administrator  aforesaid  of  his 
proce-dings  and  sale  under  the  orHer  of  this  court,  and  on  his 
motion  to  confirm  tlie  same  and  distribute  the  proceeds,  was 
submitted  to  the  court,  and  upon  consideration  tliereor,  the 
court,  after  having  carefully  examined  said  return  and  being 
satisfied  that  such  sale  has  been  in  all  respects  legally  made 
does  hereby  approve  and  confirm  the  same  and  order  that  said 
administrator  make  to  the  purchaser,  X.  Y.,  a  proper  deed  for 
the  premises  so  sold.  And  the  court  coining  now  to  distribute 
the  pi*oceeds  of  such  sale,  order  that  said  administrator  pay* 
JFirst,  the  costs  of  this  action  including  a  couusel  fee  of  ' 

dollars  to .    Second^  etc. 

Form  of  deed.— Know  all  men  by  these  presents,  that  I  A 
B.,  as  executor  of  the  last  will  and  testament  for  administrator 

of  the  estate]  of  C,  D.,  late  of ,  deceased,  by  virtue  of  an 

order  of  the  probate  court  of ,  county,  Ohio,  made  on  the 

day  of .  in  the  year  eighteen  hundred  and  eighty-nine 

dulv  authorizing  me  by  virtue  of  the  proceedings,  etc,  then 
and  theretofore  had  by  and  in  said  court  to  sell  the  real  estate 
of  the  said  C.  D.,  deceased,  hereinafter  described;  and  in  pur- 
suance of  a  sale  duly  made  and  reported  to  and  confirmed  bv 
said  court  on  the day  of ,  in  the  year  eighteen  hun- 
dred and  elghty-nme;  and  in  consideration  of  the  sum  of- 

dollars  to  nie  paid  or  secured  to  be  paid  bv  X.  Y.,  the  purchaser 
;it  said  sale  of  the  said  real  estate  hereinafter  descTibed  the 
receipt  whereof  I  do  hereby  acknowledge,  do  hereby  ei-ant 
bargain,  sell  and  convey  unto  the  said  X.  Y.,  his  heini  and  a*I 
si^s  forever,  by  virtue  aud  In  pursuance  of  the  order  qJ  this 
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court,  a  certain  tract  of  land  situated  in ,  and  described 

as  follows:  \fiere  desci-ibeifie  real  estate.]  To  have  and  to  hold 
the  same  with  the  privile}?es  and  appurtenances  thereof  unto 
the  said  X.  Y.,  and  unto  his  heirs  and  assigns  forever  [subject 
to  dower  as  ordered.]  In  testimony  whereof,  I,  as  executor  of 
the  last  will  and  testament  [or  administrator  of  the  estate]  of 

C.  D.,  deceased,  have  set  my  hand  this day  of ,  1889. 

A.  B.,  as  executor,  etc. 
Executed  in  presence  of 

State  of  Ohio,  — '■ — county,  ss.    On  this day  of , 

1889,  before  me,  the  undersigned,  personally  came  the  above 
named  A.  B.,  the  executor  of  tiie  last  will  and  testament  [or 
administrator  of  the  estate]  of  C.  D.,  deceased,  the  grantor  in 
the  foregoing  deed,  and  as  such  executor  [or  admmlstratorl 
acknowledged  tlie  signing  thereof  to  be  his  voluntary  act  and 
deed  for  the  purposes  therein  specified.  A.  B. 

Witness  my  hand  and  seal  this day  of ,  188—, 

Notary  Public  in  and  for county,  Ohio. 

Notes.— Where  an  administrator  executed  a  deed  to  the  pur- 
chaser, to  be  delivered  upon  his  complying  with  the  terms  of 
the  sale,  and  before  any  part  of  the  purchae^e  money  was  paid, 
obtained  a  deed  to  himself  from  the  purchaser  on  consideration 
of  the  assuni  ption  of  the  latter's  obligation  to  pay  for  the  lands  the 
sum  bid,  and  release  him  from  such  payment,  such  transaction 
was  held  void,  19  Bull  185;  45  O.  S.  .A  beneficiary  of  the  es- 
tate interested  in  a  proper  distribution  of  the  proceeds  of  the 
hinds,  who  is  present  in  the  probate  court  during  a  settlement 
of  the  administrator's  account,  in  which  he  charges  himself 
with  the  purchase  price  of  the  lands,  is  not  thereby  estopped  to 
demand  that  the  deeds  to  and  from  the  purchaser  be  set  aside 
in  order  to  obtain  a  re-sale  of  the  land— the  administrator  re- 
fusing to  make  snch  sale  and  claiming  the  land  as  his  own,  Id, 
The  sale  having  been  made  in-  August,  1878,  arid  such  settle.- 
ment  by  partial  account  in  December,  1881,  the  beneficiary  is 
not  estopped  by  lapse  of  time  or  acquiesence  to  compel  re-sale. 
The  court  of  common  pleas  is  the  proper  tribunal  to  which  to 
apply  for  an  order  setting  aside  the  deeds  to  and  from  the  pur- 
chaser for  the  puipose  of  obtaining  a  re-sale.  Id. 

I  6163.  Deed  evidence  of  Validity  of  sale.  The  deed 
of  the  executor  or  administrator,  made  in  pursuance 
of  the  order  of  the  court,  shall  be  received  in  all  courts 
as  prima  facie  evidence  that  the  executor  or  adminis- 
trator in  all  respects  observed  the  directions  and  com- 
plied with  the  requisitions  of  the  law,  and  shall  vest 
the  title  in  the  purchaser, in  like  manner  as  if  conveyed 
by  the  deceased  in  his  life  time.     [38  v.  146,  J  148.] 

Personal  covenants  of  the  administrator  do  not  bind  the  es- 
tate, 12  O.  S.  52G;  nor  do  his  fraudulent  representations  as  to 
title  without  warranty,  12  O.  S.  530;  and  such  n'prescntatiOMs 
arc  no  defense  to  an  action  for  the  purchase  monov,  14  O.  S.  27G. 
The  purchaser  takes  the  l.md  clear  of  liens,  7  O.  (pt.  1)  21;  42  O. 
S.  53,  when  the  sale  is   regular  and  lien -holders   have  be?n 
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made  parties,  19  O.  8. 472,  and  his  title  is  not  divested  by  a  snb- 
sequent  reversal  of  the  onler  of  sale,  8  O.  8.  3t$9.  Deed  may  be 
made  to  assignee  of  purchaser,  7  O.  (pt.  1)  198.  Words  of  )>cr- 
petuity,  if  omitted,  may  be  supplied  in  equity,  7  O.  (pt.  S;  165. 

g  6164.  Bowdr  speoially  afsigned  to  be  a  otaArge  on  the 
land.  If  the  appraisers  shall  have  assigned  dower 
specially  of  the  rents  and  profits,  and  the  purchaser 
takes  hv  the  deed  -of  the  executor  or  administrator 
the  lands  upon  which  such  dower  has  heen  assigned, 
the  court  shall  make  such  orders  as  will  secure  to  the 
widow  a  charge  on  such  lands  for  the  dower  so  as- 
signed.   [38  V.  146,  1149.] 

J  6165.  How  money  arising  from  lalo  of  land  to  be 
applied.  The  money  arising  from  the  sale  of  real 
estate  shall  he  applied  in  the  following  order : 

First— To  discharge  the  costs  and  expenses  of  the 
sale,  and  the  per  centum  and  charges  of  the  executor 
or  administrator  thereon,  for  his  administration  of 
the  same. 

Second— To  the  payment  of  mortgages  and  judg- 
ments against  the  deceased,  according  to  their  respect- 
ive priorities  of  lien,  so  far  as  the  same  operate  as  a 
lien  on  the  estate  of  the  deceased,  at  the  time  of  his 
death ;  which  shall  he  apportioned  and  determined  hy 
the  court,  on  reference  to  a  master  or  otherwise. 

Third — ^To  the  discharge  of  claims  and  debts,  in  the 

order  mentioned  in  this  title.     [38  v.  146,  i  loO.] 

The  executor  or  administrator  is  entitled  to  compensation 
and  charges  for  making  the  sale,  to  be  first  paid  before  apply- 
ing the  proceeds  to  mortgage  or  other  liens,  42  O.  S.  53.  yuch 
compensation  is  to  be  computed  by  the  per  centum  authorized 
by  $  6188,  on  the  money  arising  from  such  sale  to  be  adminis- 
tered. Id.  Purchasers  of  land  at  administrator's  sale  were 
held  to  take  the  same  discharged  of  liens,  and  the  holders  of 
liens  should  look  to  the  administrator  and  his  sureties  for  the 
faithful  application  of  the  purchase  money,  7  O.  (pt.  1)  21. 
Proceeds  of  land  directed  by  will  to  be  sold  are  treated  in  equity 
as  personal  estate,  3  O.  S.  369;  14  O.  140,  368.  Individual  liabil- 
ity of  executor  under  will  selling  moi*tgaged  premises  without 
paying  oflF  mortgage,  40  O.  S.  528. 

2  6166.  Petition  for  sale  of  equitable  interest.  When 
a  petition  is  filed  for  the  sale  of  an  equitable  estate,  or 
any  equitable  interest,  which  the  deceased  held  in 
any  lands,  the  executor  or  administrator  shall  set 
forth  in  the  petition  the  nature  of  such  equitable 
estate  or  interest,  making  all  necessary  parties,  includ- 
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ing  the  persons  holding  the  legal  title  thereto  and 
those  who  are  entitled  to  the  purchase  money  there- 
for;  and  the  court  may,  in  sucn  case,  notwithstanding 
the  preceding  provisions  of  this  title,  make  such  order 
for  tne  appraisement  and  sale  of  such  equitable  estate,  • 
for  the  indemnity  of  the  estate  of  the  deceased  against 
the  claim  for  such  purchase  money,  and  for  the  ad- 
justment of  the  dower  of  the  widow  of  the  deceased, 
in  such  equitable  estate,  by  estimating  and  directing 
to  be  paid  to  her  the  value  of  a  life  annuity  in  one- 
third  of  such  equitable  estate  or  otherwise,  as  it  may 
deem  just  and  right,  between  all  parties  in  interest. 
[38  V.  146,  §  151.] 

Valiie  of  annuity^  according  to  Carlisle  tables  of  mortality: 
The  value  of  a  widow's  dower  is  found  by  computiug  tne 
interest  for  one  year  at  6  )( on  one-tliird  the  value  of  the  cntii-e 
property  and  multiplying  the  amount  by  the  amount  set  oppo- 
site the  widow's  a^re.  If  the  widow  is  aged  40  and  the  entire 
estate  is  sold  for  $15,000,  the  value  of  her  dower  will  be  the 
interest  on  one-third  of  that  sum  for  one  venr,  $300,  multiplied 
by  12.002  (the  amount  opposite  the  widow's  age),  or  $3,600.60. 
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yoies, — A  conveyance  in  trast  wiih  a  proviso  for  re-eonvcf- 
ance  is  an  equitable  estate  which  may  be  sold  under  this  section, 
12  0.8.49.  A  j)erfect  equity  in  lands  held  by  an  Intestate 
passes  to  the  heirs  and  may  be  sold  by  the  personal  representa- 
tive for  the  payment  of  the  debts  of  the  estate,  9  O.  145. 

§  6167.  When  lale  is  authoriied  by  will  no  order  of  stle 
is  required.  If  any  execator  or  administrator,  duly 
qualified,  is  authorized  by  will  or  devise,  to  sell  real 
estate,  no  order  shall  be  required  from  the  court  to 
authorize  him  to  act  in  pursuance  of  the  power  vested 
in  him  by  such  will     [38  v.  146,  i  153.] 

See  $  5980  n;  11  Bull  145,  177;  IS  Bull  34;  17  Bull  JOO.  Power 
to  8ell  does  not  authorize  an  exchange  i>r  barter  of  lands,  but  a 
sale  for  money  only,  1  O.  2:«;  2  C.  C.  R.  158.  See  16  ().  fi.  286. 
Discretionary  power  to  sell  can  not  be  delegated,  87  ().  S.282; 
see  19  Bull  196.  Executor  under  power  to  sell  can  not  enter  into 
agreement  with  purchaser  to  sell  land  for  less  than  one-third 
the  purchase  price  pi*eTiou8l3'  agreed  upon,  2  C  C.  R.  359. 

i  6168.  Foreign  exeoutor  or  administrator  may  be  an- 
thorized  to  sell  real  estate.  When  an  executor  or  ad- 
ministrator shall  be  appointed  in  any  other  state, 
territory  or  foreign  country,  on  the  estate  of  any 
person  dying  out  of  this  state,  and  no  executor  or 
administrator  thereon  shall  be  appointed  in  this  state, 
the  foreign  executor  or  administrator  may  file  an 
authenticated  copy  of  his  appointment  in  the  probate 
court  of  any  county  in  which  there  may  be  any  real 
estate  of  the  deceased,  together  with  an  authentfcated 
copy  of  the  will,  if  there  be  one ;  after  which  he  may 
be  authorized,  under  an  order  of  the  court,  to  sell 
real  estate  for  the  payment  of  debts  or  legacies  and 
charges  of  administration,  in  the  same  manner  and 
upon  the  same  terms  and  conditions  as  are  prescribed 
in  the  case  of  an  executor  or  administrator  appointed 
in  this  state,  excepting  in  the  particulars  in  which  a 
diiferent  provision  is  hereinafter  made.  [38  v.  146, 
§  154.] 

^  6169.  Foreign  ezeontor  or  administrator  to  give  bond 
nniess  already  bound.  When  it  shall  appear  to  the 
court  granting  the  order  of  sale  that  such  foreign 
executor  or  administrator  is  bound  with  sufficient 
surety  or  sureties  in  the  State  or  country  in  which 
he  was  appointed,  to  account  for  the  proceeds  of  such 
sale,  for  the  payment  of  debts  or  legacies  and  charges 
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of  administration,  and  a  copy  of  such  bond,  duly 
authenticated,  shail  be  filed  in  court,  no  further  bond 
for  that  purpose  shall  be  required  of  him  here;  other- 
wise, before  making  such  sale  he  shall  give  bond, 
with  two  or  more  sufficient  sureties,  to  the  State  of 
Ohio,  with  condition  to  account  for  and  dispose  of 
the  said  proceeds  for  the  payment  of  the  debts  or 
legacies  of  the  deceased  and  the  charges  of  adminis- 
tration, according  to  the  laws  of  the  State  or  country 
in  which  he  was  appointed.    [38  v.  146,  §  155.] 

J  6170.  Foreign  executor,  etc.,  to  give  fdrther  bond 
to  aoconnt  for  surplns  when  he  sells  more  than  is  neoes- 
iary  to  pay  debts,  etc.  When  such  foreign  executor  or 
administrator  is  authorized  by  order  of  the  court  to 
sell  more  than  is  necessary  for  the  payment  of  debts, 
legacies  and  charges  of  administration,  as  hereinbe- 
fore provided,  he  shall,  before  making  the  sale,  give 
bond,  with  two  or  more  sufficient  sureties  to  the 
state  of  Ohio,  with  condition  to  account,  before  the 
court,  for  all  the  proceeds  of  the  sale  that  shall  re- 
main after  payment  of  said  debts,  legacies  and 
charges,  and  to  dispose  of  the  same  according  to 

law.     [38v.  146.  §156.] 
See  form  under  $6150. 

{  6171.  Surplns  of  proceeds  of  sale  to  be  considered  as 
real  estate.  In  all  cases  of  a  sale  by  an  executor  or 
administrator  of  part  or  the  whole  of  the  real  estate 
of  the  deceased,  under  an  order  of  court,  whether 
such  executor  or  administrator  shall  have  been  ap- 
pointed in  this  state  or  elsewhere,  the  surplus  of  the 
proceeds  of  the  sale  remaining  on  the  nnal  settle- 
ment of  the  account,  shall  be  considered  as  real 
estate,  and  shall  be  disposed  of  accordingly.  [33  v. 
146,  i  157.] 

And  the  widow  of  the  intestate  is  not  entitled  to  any  part 
thereof  in  her  capacity  as  one  of  the  distributees  of  the  person- 
al estate,  22  O.  S.  79;  out  lands  dii*ected  by  will  to  be  sold  and 
converted  into  money,  are  considered  in  equity  as  personal  ' 
property,  14  O.  140;  368;  3  O.  S.  369.  Where  the  real  estate  of 
an  intestate,  who  had  no  issue  at  his  decease,  is  sold  by  an  ad- 
ministrator for  the  payment  of  debts,  and  before  final  distribu- 
tion of  a  balance  remaining  after  payment  of  the  same,  and  the 
satisfaction  of  the  widow's  dower,  his  posthumous  child  dies, 
the  surplus  money  belonging  to  such  child  is  subject  to  the  law 
Qt  distribution  as  pei-sonal  property.    11 0.  S.  290. 
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{  6179.  Sale  may  ba  ordarad  tot  tha  paTmant.  af  laf»- 
eies.  When  a  testator  shall  have  given  any  legacy  by 
will  that  is  effectual  to  pass  or  charge  real  estate, 
and  his  personal  estate  snail  be  insuflicient  to  pay 
such  legacy,  together  with  his  debts,  the  allowance 
to  the  widow  and  children,  and  the  costs  of  admin- 
istration, the  executor  or  administrator,  with  the  will 
annexed,  ma}[  be  ordered  to  sell  his  real  estate  for 
that  purpose,  in  the  same  manner  and  upon  the  same 
terms  and  conditions  as  are  prescribed  herein  for  the 
payment  of  debts.    [38  v.  146,  }  158.] 

See  $  5967  n  charges. 

I  6173.  Certifloate  firom  Probata  Court  when  proaaad- 
ings  for  partition  eommeneed  and  defloieney  of  aaaata 
found.  If  at  any  time  after  the  institution  of  proceed- 
ings for  the  partition  of  the  lands  of  any  aeceased 
person,  it  is  found  that  the  assets  in  the  hands  of  the 
executor  or  administrator  of  such  deceased,  are  prob- 
ably insufficient  to  pa^  the  indebtedness  of  the  estate 
and  expenses  of  admmistration,  the  executor  or  ad- 
ministrator shall  make  a  written  statement  to  the 
probate  court  of  the  said  assets  and  indebtedness  and 
expenses,  and  the  court  shall  fortwith  ascertain  the 
amount  necessary  to  pay  the  said  indebtedness  and 
expenses  in  addition  to  the  assets,  and  give  a  certificate 
thereof  to  the  executor  or  administrator.  [74  v.167,  ?  1.] 

§  6174.  Court  ihall  order  so  much  of  prooeedi  to  be 
paid  over  to  him,  provided,  etc.  The  executor  or  ad- 
niiftistrator  shall  thereupon  present  said  certificate  to 
the  court  in  which  the  proceedings  for  partition  are, 
or  have  been  pending,  and  on  his  motion  said  court 
shall  order  the  amount  named  in  said  certificate  as 
necessary,  to  be  paid  over  to  the  executor  or  admin- 
istrator out  of  the  proceeds  of  the  sale  of  the  prem^ 
ises,  if  the  same  shall  be  thereafter  sold,  or  have 
already  been  sold;  provided,  that  nothing  herein  con- 
tained shall  be  so  construed  as  to  prohibit  any  execu- 
'  tor  or  administrator  from  proceeding  to  sell  land  be- 
longing to  such  estate  to  pay  any  debts,  when  the 
same  has  been  sold  on  partition  or  otherwise,  or  the 
proceeds  of  such  sale  fully  distributed.  [74  v.  167,  ?  2.] 

Sale  after  partition  and  conveyance  by  heirs.     17  O.  S.  248. 
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THE  ACCOUNT  AND  COMPENSATION  OP  AN  EXECUTOR  OR 
administrator:  and  distribution  in  CERTAIN  CASES. 

• 

2  6175.  Executor  or  administrator  to  render  an  account, 
etc.  Every  executor  or  administrator  shall,  within 
eighteen  months  after  his  appointment,  render  his 
account  of  his  administration  upon  oath,  and  he  shall 
in  like  manner  render  such  further  accounts  of- his 
administration,  and  every  twelve  months  thereafter; 
and  also  at  such  other  times  as  may  be  required  by 
the  court  until  the  estate  shall  be  wholly  settled;  a»d 
he  may  be  examined  upon  oath  on  any  matter  rela- 
ting to  his  accounts  and  the  payments  therein  men- 
tioned, and  also  touching  any  property  or  effects  of 
the  deceased  which  have  come  to  his  hands.  [81  v. 
138;  71  V.  77,  ?  161.] 

See  $  6175  a. 

2  6175  a.  When  executor  or  administrator  shall  render 
final  account.  Where  an  executor  or  administrator  has 
died  or  shall  by  reason  of  insanity  or  other  incompe- 
tency, as  provided  by  law,  be  placed  under  guardian- 
ship before  the  estate  is  fully  administered,  it  shall 
be  the  duty  of  the  executor,  administrator  or  guar- 
dian of  such  deceased  or  incompetent  executor  or 
administrator  to  render  a  final  account  of  such  dece- 
dent's or  ward's  administration  within  six  months 
after  his  appointment.     [81  v.  138;  71  v.  77,  J  161.] 

The  settlement  of  an  account  of  an  executor  or  administra- 
tor by  the  probate  court,  is  conclusive  as  against  parties  with 
actual  notice  of  the  settlement,  of  all  matters  siecified  thereiti, 
and  as  to  such  mai  ters  the  party  can  not  be  required  to  account 
a  second  time,  unless  the  same  oe  impeached  for  fraud  or  man- 
ifest error;  but  such  account  is  not  final  so  as  to  bar  further 
inquiry  in  regard  to  other  assets  in  the  h:inds  of  the  executor 
or  administrator  not  accounted  for  or  passed  on,  25  O.  S.  874; 
and  for  such  matters  the  court  may  at  any  time  within  the 
limits  of  the  statute  compel  a  further  settlement  by  the  process 
indicated.  Id.  But  upon  the  settlement  of  the  final  account  of 
an  administrator,  it  is  not  the  duty  of  the  probate  judge  to  pro- 
vide for  the  payment  of  claims  against  the  estate  which  no 
creditor  is  asserting,  32  O.  S.  632;  nor  is  it  within  the  jurisdic- 
tion of  the  probate  court  upon  such  final  settlement,  to  deter- 
mine the  state  of  accounts  uerween  the  administrator  and  the 
se^^eral  distributees  of  the  estate  to  whom  any  balance  found  in 
his  hands  may  be  payable.  The  court  can  only  order  distribu- 
tion of  such  balance  according  to  law.  leaving  the  state  of  ac- 
counts between  the  parties  tooe  inquired  into  when  such  order 
Of  distribution  is  sought  to  be  enforced  by  the  several  distriba- 
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tees,  /({.  Any  creditor  can  compel  a  settlement,  6  0. 108;  bnt  a 
creditor  can  not  at  bis  option  transfer  settlement  to  court  of 
chancery,  1  O.  8.  29B. 

A  settlement  of  the  account  of  an  executor  who  has  been 
removed,  does  not  bar  a  Bub(>equent  suit  bv  him,  ajrainst  his 
successor,  upon  a  demand  existing  in  the  lite-time  of  bis  tes- 
tator, 2  C.  C.  R.  7. 

J  6176.  Aoconnt  rendered  by  two  maj  be  allowed  upon 
oath  of  one.  When  any  account  is  rendered  by  two 
or  more  joint  executors  or  administrators,  the  court 
may,  in  its  discretion,  allow  the  account  upon  the 
oath  of  any  one  of  them.    [38  v.  146,  i  162.] 

§  6177.  Time  allowed  to  colleot  aiieti  not  to  operate 
as  allowance  of  further  time  to  file  acoonnt.  The  time 
allowed  by  the  court  to  collect  the  assets  of  the  es- 
tate, shall  not  operate  as  an  allowance  of  further 
time  to  file  the  accounts  mentioned  in  the  preceding 
sections.    [38  v.  14H,  i  163.] 

J  6178.  How  compelled  to  render  account  If  any 
executor  or  administrator  shall  fail  to  render  his  ac- 
counts as  hereinbefore  directed,  he  may  be  compelled 
to  do  so,  as  in  case  of  failing  to  file  an  inventory,  and 
the  same  proceedings  may  be  had  to  attach  and  re- 
move him  and  to  appoint  a  successor.  [81  v.  138 ; 
38  V.  146,  ?  164.] 

Tho  power  to  proceed  against  an  executor  or  administrator 
by  citation  or  attHchment  m  such  cases,  becomes  dormant  after 
Hufficient  time  has  elapsed  to  bar  suit  on  admiuisration  bond, 
5  O.  S.  122.    See  g  6047. 

J  6179.  With  what  executor  or  adminietrator  shall  be 
charged.  Every  executor  or  administrator  shall  be 
chargeable  with  the  amount  of  the  sale-bill,  as  here- 
inbefore provided,  and  also,  with  all  goods,  chattels, 
rights,  and  credits  of  the  deceased  which  shall  come 
to  his  hands,  and  which  are  by  law  to  be  adminis- 
tered, although  thoy  should  not  be  included  in  the 
inventory  or  sale-bill ;  also,  with  all  the  proceeds  of 
real  estate,  sold  for  the  payment  of  debts  or  legacies, 
and  with  all  the  interest,  profit,  and  income  that 
shall  in  any  way  come  to  his  hands  from  the  personal 
•  estate  of  the  deceased.    [38  v.  146,  §  167.] 

An  administrator  or  executor  is  not  chargeable  with  interest 
on  money  which  may  come  into  his  hands  as  the  representative 
of  a  deceased  person,  unless  be  employ  it  in  his  own  business, 
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derive  some  benefit  from  the  farming  it  ont,  or  delay  to  an 
unreasonable  and  unnoceiisary  degree  in  making  the  settle- 
ment of  his  accounts  in  the  probate  court,  7  O.  S.  22. 

J  6180.  Increase  or  decrease  of  estate  not  to  affect  ex- 
ecutor or  administrator.  No  profits  shall  be  made  by 
executors  or  administrators,  by  the  increase,  nor  shall 
they  sustain  any  loss  by  the  decrease  or  destruction, 
without  their  fault,  of  any  part  of  the  estate.  [38  v. 
146,  ?  168.] 

See  20  O.  S.  442;  1  C.  S.  C.  R,  327. 

§  6181.  Executor  or  administrator  not  responsible  for 
bad  debts.  No  executor  or  administrator  shall  be  ac- 
countable for  any  debts  inventoried  as  due  to  the 
deceased,  if  it  shall  appear  to  the  court  that  they  re- 
main uncollected  without  his  fault.    [38  v.  146,  §  169.] 

J  6182.  How  chargeable  with  property  consumed  by 
him.  If  any  executor  or  administrator  shall  neglect 
to  sell  any  portion  of  the  personal  property  which  he 
is  bound  by  law  to  sell,  and  retains,  consumes,  or  dis- 
poses of  the  same,  for  his  own  benefit,  he  shall  be 
charged  therewith  at  double  the  value  affixed  thereto 
by  the  appraisers.    [38  v.  146,  §  170.] 

J  6183.  Touchers  to  be  produced  for  all  debts  paid.  In 
rendering  such  account,  every  executor  or  administra- 
tor shall  produce  vouchers  for  all  debts  and  legacies 
paid,  ana  for  all  funeral  charges  and  just  and  neces- 
sary expenses,  which  vouchers  shall  be  filed  with  the 
account,  and  they,  together  with  the  account,  shall 
be  deposited  and  remain  in  the  probate  court.  [38  v. 
146,  i  171.] 

J  6184  What  items  may  be  allowed  without  vouchers. 
On  the  settlement  of  an  account  of  an  executor  or 
administrator,  he  may  be  allowed  any  item  of  expen- 
diture, not  exceeding  ten  dollars,  for  which  no 
voucher  is  produced,  if  such  item  be  supported  by 
his  own  oath  positively  to  the  fact  of  payment,  spec- 
ifying when  and  to  whom  such  payment  was  made, 
and  if  such  oath  be  uncontradicted ;  but  such  allow- 
ance shall  not,  in  the  whole,  exceed  two  hundred 
dollars,  for  payments  in  behalf  of  any  one  estate. 
[38  V.  146,  §  172.] 
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g  6185.  The  eonrt  may  allow  for  a  tombttone.  The 
court  may  also,  on  settlementf  allow,  as  a  credit,  to 
the  executor  or  administrator,  any  just  and  reanona- 
ble  amount  expended  by  him  for  a  tombstone  or 
monument  for  the  deceased ;  but  it  shall  not  be  in- 
mt  on  any  executor  or  administrator  to  procure 
a  toniBltoite  or  monument.    [64  v.  3d,  2  !•] 

See  10  Bull  ^H«  39  O.  S.  679, 581.  An  administrator  han  no 
power  to  bind  tbe^fi^te  of  liitt  inte&tuto  by  a  negotiuble  note 
given  by  him  as  adiunaistrator.    Id. 

i  6186.  Court  ma^refer  acoount  to  ipecial  oommii- 
■ioner.  The  court  majr,  if  it  shall  deem  it  expedient 
and  proper,  refer  tha  account  and  the  exceptions 
thereto,  if  any,  to  a  spatial  commissioner,  appointed 
by  the  court  for  that  purpose.    [38  v.  146,  §  173.] 


6187.  When  and  how  aooount  may  he  opened  after 
settlement.  When  an  acdount  is  settled  in  the  absence 
of  any  person  adversely  interested,  and  without 
actual  notice  to  him,  tlyi  account  may  be  opened,  on 
his  filing  exceptions  ylo  the  account,  at  any  time 
within  eight  months  Kiereafter ;  and  upon  every  set- 
tlement of  an  accoup^  by  an  executor  or  administra- 
tor, all  his  formeryticcounts  may  be  so  far  opened  as 
to  correct  any  p^stake  or  error  therein;  excepting 
that  any  majker  of  dispute  between  two  parties, 
^hicb^iad*Deen  previously  heard,  and  determined 
byrbe  court,  shall  not  be  a^ain  brought  in  question, 
by  either  or  the  same  parties,  without  leave  of  the 
court.  If  upon  hearing  and  settlement  of  such  ac- 
count, a  balance  remains  in  the  hands  of  the  executor 
or  administrator  due  the  estate,  the  court  may  in  its 
discretion  order  distribution  to  be  made  by  such  ex- 
ecutor or  administrator  according  to  law.  [81  v.  138 ; 
38  V.  146,  §  174.] 

Former  account  may  be  openerl  np  to  con-ect  erroi's,  38  O.  S. 
480;  Bee  1  C.  C.  R.  504;  bnt  matters  excepted  to  and  decided, 
can  not  be  opened  up,  33  O.  S.  481;  38  Id.  480. 

The  settlement  of  an  account  is  conclusive  only  as  to  matters 
specified  therein,  25  O.  S.  874.  Sucli  settlement  and  account 
binds  no  right  except  where  made  in  conformity  to  law,  7  O. 
(pt.  1)  21.  Settlement  with  heirs  is  final  except  as  to  minors,  27 
O.  S.  159.  Personal  representatives  must  account  for  new  as- 
sets, 29  O.  S.  569;  38  Id,  480^ 
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An  account  containing:  items  of  credit  to  an  ndmin'sfrator 
for  his  statutory  ooniinisfion  and  for  extra  services,  and  for  an 
amount  paid  by  him  for  attorneys'  fees  in  the  seitlenient  uf  the 
estate  and  which  account  cun-ent  wms  duly  allowed  and  con- 
flnned  by  the  pi*obate  court,  can  not  on  the  filing  of  a  second 
account  more  than  one  yejir  tliereafter  be  re-opened  for  hearing, 
nml  such  items  be  disallowed  bv  the  court,  on  exceptions  filed 
thereto,  when  it  is  not  claimea  or  found  that  there  was  any 
eiTor  or  mistake  therein  or  in  their  allowance,  1  C.  C.  R.  504. 

J  6188.  GompeiLflation  allowed  ezeoutors  or  administra- 
tors— farther  allowance— effect  of  compensation  pro- 
vided by  will.  Executors  and  administrators  may  be 
allowed  the  following  commissions  upon  the  amount 
of  the  personal  estate  collected  and  accounted  for  by 
them,  and  of  the  proceeds  of  the  real  estate  sold 
under  an  order  of  court  for  the  payment  of  debts,  or 
under  directions  of  the  will  which  shall  be  received 
in  full  compensation  for  all  their  ordinary  services; 
that  is  to  say : 

For  the  first  thousand  dollars,  at  the  rate  of  six  per 
centum ; 

For  all  above  that  sum,  and  not  exceeding  five 
thousand  dollars,  at  the  rate  of  four  per  centum ;  and 

For  all  above  hwe  thousand  dollars,  at  the  rate  of 
two  per  centum. 

And  in  all  cases,  such  further  allowance  shall  be 
made  as  the  court  shall  consider  just  and  reasonable 
for  actual  and  necessary  expenses,  and  for  any  extra- 
ordinary services,  not  required  of  an  executor  or  ad- 
ministrator, in  the  common  course  of  his  duty:  pro- 
vided, however,  that  when  provision  shall  be  made 
by  the  will  of  the  deceased,  for  compensation  to  any 
executor,  the  same  shall  be  deemed  a  full  satisfaction 
for  his  services,  in  lieu  of  his  aforesaid  commissions 
or  his  share  thereof,  unless  he  shall,  by  an  instrument 
filed  in  the  court,  renounce  all  claim  to  such  compen- 
sation given  by  the  will.    [38  v.  14G,  i  175.] 

Of  executor,  etc.  of  surviving  partner,  88  O.  S.  367;  when 
mortjfagee  a  purchaser,  42  O.  S.  53.  Exti'a  compensation  for 
services  as  attorney,  7  Rec.  826;  for  surveying  ana  subdividing 
land,  Id,  The  payment  of  a  debt  of  a  dcceHent  by  the  convey- 
ance of  mortgaged  real  estate  in  satisfaction  of  the  same  is  not 
such  a  disbursement  as  will  entitle  the  peK8ona1  representative 
to  the  percentage  designated  by  law,  27  O.  R.  159, 183;  but  a  court 
will  refuse  to  interfere  to  disallow  such  charge  after  lone:  ac- 
quiesence  and  a  final  settlement  of  the  estate,  Id.    Kot  entitlecl 
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to  per  cent,  on  legaciefl  nnlefw  extra  work  done,  ft  O.  S.  800.  At 
to  costs  paid  W.  :>40.  4i4.  ('«>8ts  of  oontef>t  of  i»-ill  not  •lloweth 
7  O.  S.  1«:  contra  18  Bull  1«H,  see  81  Ky.328:  not  allowed  cost  of 
proceedings  to  establipli  foreed  Mill,  100  Pa.  St.  IW.  An  ex- 
enter  who  i-efu^ied  to  obey  the  order  of  the  coni't  to  ttle  an  ac- 
ronnt,  although  served  \tith  five  citations.  kIiouM  mil  receive 
an  allowance  for  extra  pervices,  9  C.  ('.  K.  103;  but  evm  tf  there 
be  anfaithful  administration  of  the  estate,  it  will  not  deprive 
an  executor  or  administrator  of  a  right  to  compensation  for  his 
services,  so  far  an  they  have  been  beueticial  to  the  |)ei*w)ns  in- 
tei^sted  in  (he  estate.  1  C  ('.  K.  5M.  <ienernlly  art  to  roni}K>n- 
sation.  3  Am.  Rep.  note  p.  f-^i.  Double  commissions  as  execu- 
tor and  trustee  against  policy  of  the  law.  9&S.  Y.  164;  4  Am. 
Prob.  Rep.  note  p.  .S3-'>;  unless  will  contemplutes  severance  of 
their  dnties.  Id.  p.  570;  4  East  Rep. ;  15  Bull  195.  Administra- 
tor is  entitled  to  statutory  commissions  though  he  mav  have 
failed  to  charge  himself  m  ith  all  the  a.^^sets  receive*!  by  him  or 
has  asked  for  credits  for  sums  not  paid  by  him,  1  ('.('.  R.  .VM. 
If  a  mortgagee  whose  lien  is  fixed  by  the  court.  lK»comps  the 
purchaser  at  an  executor's  or  administrator's  sale,  the  executor 
or  adminl-tr.'itor  is  not  entitled  to  a  vrr  centum  compensation 
on  that  part  of  the  purchase  money  applicable  to  the  satisfac- 
tion of  his  uiortifage,  42  O-  S.  b%  $6165  and  6188  should  be  con- 
stnied  toffether  in  determining  the  per  centum  conii>ensatlon 
for  the  sale  of  real  estate  and  it  is  to  no  computed  on  tne  nggi-e- 
gate  amount  ;< rising  from  both  real  and  personal  estate,  as 
graduated  by  $  6188.  and  not  each  separately.  Hence  it  is  errtir 
where  there  are  personal  assets  col lecte< I,  to  gi-aduate  the  com- 
pensation on  the  pitKieeds  of  the  real  estate  without  i-egard  to 
the  amount  of  the  personal  estate.  In  graduating  tne  per 
centum  compensation  the  higher  rate  prescribed  by  $  6J88  should 
be  first  applied  to  the  pci*soual  estate,  J<1. 

^.  6189.  Execator  or  adminiitrator  may  diitribute  oer- 
tain  aiseti  in  kind.  A  n  executor  or  administ  rator  who 
has  paid  all  the  dehts  of  an  estate,  and  has  in  his  pos- 
session notes,  bonds,  stocks,  claims,  or  otlu  r  rights  in 
action  belonging  to  the  estate,  may.  with  tlie  approval 
of  the  probate  court,  entered  on  its  journal,  (and  with 
the  assent  and  agreement  of  tlie  persons  entitled  to 
the  proceeds  of  such  assets  as  distributees,  including 
executors,  trustees  and  guardians)  distribute  and 
pay  over  the  same  in  kind,  to  those  of  such  distribu- 
tees as  will  receive  the  same;  and  any  such  executor 
or  administrator,  when  the  debts  are  all  paid,  except 
claims  in  suit  and  contested,  or  liabilities  not  due  and 
payable,  or  both,  may  provide  for  the  payment  of 
such  claims  and  liabilities,  by  setting  apart  to  the 
satisfaction  of  the  probate  court  enough  of  the  assets 
for  that  purpose,  and  having  done  so,  he  may,  with 
the  approvaly  assent,  and  agreement,  aforesaid,  die* 
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tribute  and  pay  over  in  cash,  or  in  kind,  all  or  any 
part  of  the  assets  in  his  hands,  and  not  set  apart 
aforesaid,  to  such  of  said  distributees,  including  ex- 
ecutors, trustees,  and  guardians,  as  may  be  willing  to 
receive  the  same.  Such  executors,  trustees,  and 
guardians,  shall  be  liable  to  return  such  assets,  or 
the  proceeds  thereof,  should  the  same  be  necessary 
to  pay  the  said  claims  or  liabilities,  and  each  of  the 
other  distributees,  shall  give  an  indemnifying  bond 
to  the  executor  or  administrator,  to  the  satisfaction 
of  the  probate  court  for  the  same  purpose.  A  distri- 
bution, in  kind,  in  either  case,  shall  have  the  same 
force  and  effect  as  the  distribution  of  the  proceeds  of 
such  assets.    [77  v.  77.] 

2  6190.  How  executor  or  administrator  may  obtain  his 
final  discharge.  When  an  executor  or  administrator 
has  paid  or  delivered  over  to  the  persons  entitled 
thereto,  the  money  or  other  property  in  his  hands  as 
required  by  the  order  of  distribution,  or  otherwise, 
he  may  perpetuate  the  evidence  of  such  payment  bv 
presenting  to  the  court,  within  one  year  after  sucn. 
order  was  made,  an  account  of  such  payments,  or  the 
delivery  over  of  such  property;  which  being  proved 
to  the  satisfaction  of  the  court,  and  verified  by  the 
oath  of  the  party,  shall  be  allowed  as  his  final  dis- 
charge, and  ordered  by  the  court  to  be  recorded ;  and 
such  discharge  shall  forever  exonerate  the  party  and 
his  sureties  from  all  liability  under  such  order,  unless 
his  account  shall  be  impeached  for  fraud  or  manifest 
error.    [38  v.  146,  §  176.] 

After  the  executor  has  made  his  final  settlement  he  mayor 
may  not,  at  his  election  make  returns  to  the  conrt  of  the  distri- 
bution of  the  balance  remaining  in  his  hands  at  such  settlement. 
If  he  docs  return  his  vouchers  received  on  distribution,  and 
has  them  passe* I  upon  by  the  court,  the  only  effect  of  this  action 
is  to  place  upon  record  the  receipts  in  the  nands  of  the  execu- 
tor and  administrator,  and  make  them  final  as  to  those  who 
have  pijrned  them  as  to  go  much  of  their  distributive  share  as 
the  vouchers  may  represent,  and  although  the  receipts  may 
cover  the  whole  property,  those  who  are  cntilled  to  a  distribu- 
tive share,  and  have  not  received  it  are  not  precluded  from 
enforcing  their  claims,  20  O.  310;  but  when  an  estate  has  been 
fully  settled  and  all  tlie  moneys  in  the  hands  of  an  administra- 
tor nave  been  paid  over  in  pursuance  of  an  order  of  distribu- 
tion of  court,  siiould  a  will  tiien  be  discovered  and  proved,  the 
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executor  can  not  compel  the  fonner  administrator  to  account 
for  the  money  or  property  by  him  rccelvctl  and  paid  over, 
18  O.  %8. 

i  6191.  How  nnolaimed  money  to  be  inyeited.  If  any 
sum  of  money  directed  by  a  decree  or  order  of  the 
court  to  be  distributed  to  neirs,  next  of  kin,  or  lega- 
tees,  shall  remain  for  the  space  of  six  months  un- 
claimed, the  executor  or  administrator  who  was 
ordered  to  pay  over  the  same,  may,  by  order  of  the 
court,  invest  the  same  in  stocks,  or  loan  the  same  on 
bond  or  mortgage,  as  the  court  shall  direct,  to  accum- 
ulate for  the  benefit  of  the  persons  entitled  thereto ; 
and  such  investment  shall  i)e  made  in  the  name  of 
the  judge  of  the  court  for  the  time  being,  and  shall 
be  subject  to  the  order  of  the  judge  and  liis  successors 
in  office,  as  hereinafter  provided ;  and  the  person 
making  such  investment  shall  file  in  the  court  a 
memorandum  thereof,  with  the  original  certificates, 
or  other  evidence  of  title  thereto,  which  shall  be  al- 
lowed as  a  suflficient  voucher  for  such  payment  under 
the  said  order  or  decree;  provided,  that  if  the  amount 
can  not  be  so  invested,  the  same,  under  the  order  of 
the  court,  may  be  turned  into  the  county  treasury 
and  credited  to  the  general  fund,  and  the  receipt  of 
the  county  treasurer  taken  therefor  and  filed  as  a 
sufficient  voucher.    [81  v.  139;  38  v.  146,  ?  177.] 

i  6192.  When  and  how  Buch  money  paid  to  owner. 
When  the  person  entitled  to  the  money  invested,  or 
turned  into  the  treasury,  shall  satisfy  the  court  of 
his  right  to  receive  the  same,  the  court  shall  order  it 
to  be  paid  over  and  transferred  to  him,  and  in  case  it 
shall  have  been  turned  into  the  treasury, .he  shall 
receive  a  warrant  therefor  from  the  auditor,  upon  the 
certificate  of  the  judge.    [81  v.  139 ;  38  v.  146,  §  178.] 

J  6193.  Judge  responsible  for  safe  keeping  of  oertifi- 
oates,  etc.  The  Judge  with  whom  such  certificates  or 
evidences  of  title  are  deposited,  for  the  time  being, 
and  each  succeeding  judge  to  whom  they  shall  come, 
and  his  sureties,  shall  be  responsible  for  their  safe 
keeping  and  application,  as  provided  in  the  two  pre- 
ceding sections  of  this  chapter.      [38  v.  147,  ?  179.] 
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6194.    Amount  of  personal  estate  to  whicli  widow  is 
entitied.    Eepealed  March  19, 1887.    84  v.  132, 136. 

§  6195.  How  payment  of  distribution  enforced— petition 
therefor.  After  thirty  days  from  the  time  of  the  settle- 
ment of  the  account  of  an  executor,  administrator,  or 
guardian  shall  have  been  made  or  shall  hereafter  be 
made  by  the  probate  court,  and  an  order  of  distribu- 
tion made  thereon,  if  such  executor,  administrator  or 
guardian  shall  neglect  or  refuse  to  pay  to  any  person 
interested  in  said  order  of  distribution,  as  creditor, 
legatee,  widow,  heir,  or  other  distributee,  or  other- 
wise, when  demanded,  his  or  her  share  of  the  estate 
or  property  ordered  to  be  distributed  by  such  probate 
court,  it  shall  be  lawful  for  any  person  interested,  as 
aforesaid,  to  file  a  petition  in  the  probate  court  against 
the  executor,  administrator,  or  guardian  making  sach 
settlement  of  his  or  her  account,  as  aforesaid,  briefly 
setting  forth  in  the  petition  the  amount  and  nature  of 
the  claim  of  the  party  filing  such  petition,  whereupon 
the  probate  judge  shall  forthwith  issue  a  citation 
against  such  executor,  administrator,  or  guardian, 
setting  forth  the  filing  of  the  petition,  the  amount 
claimed  by  the  petitioner,  and  commanding  such  ex- 
ecutor, administrator,  or  guardian,  to  appear  before 
said  probate  court  on  the  return  day  thereof,  to  an- 
swer said  petition,  and  show  cause,  if  any,  why  judg- 
ment should  not  be  rendered  and  execution  awarded 
against  him  or  her  lor  the  amount  claimed  by  such 
petitioner,  and  found  to  be  due  upon  such  settlement 
and  order  of  distribution,  which  citation  shall  be  made 
returnable  not  less  than  twenty  nor  more  than  forty 
days  from  the  date  thereof,  which  shall  be  served  and 
returned  by  the  sheriff  or  other  proper  officer,  as  in 
the  case  of  a  summons,  and  may  issue  to  any  county  in 
the  state.    [78  v.  26 ;  .54  v.  202,  §  1.] 

Form  of  petition  to  compel  distribution.  [Title.]— A..  B.,  the 
plaintiff,  says  that  as  one  of  the  creditors  of  the  estate  of  X.  Y., 

de-eased,  he  is*  entitled  to doUara,  under  the  order  of  dis- 

trilmtion  ma'ie  bv  the  probate  court  of county,  Ohio, 

upon  settl  'ment  or  the  account  of  C.  D.,  as  executor  of  the  last 
(vill  and  testament  [or  administrator  of  the  estate]  of  said  X. 
Y.,  deceased.  Plaintiff  fuither  says  that  although  more  than 
thirty  days  have  elapsed  since  said  order  of  distribution  was 
made,  the  aaid  C  I>.  has  not  paid  to  the  plaintiff  said  sum  of 
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doUara,  nor  any  pail  thereof,  nlttionffh  reqne^teiliiotodo; 

but  has  wholly  neglected  and  refuMHi  to  pay  the  same.  Wlierp> 
foi-e  the  plaintiff  asks  judjnnent  and  exoontion  again^^t  the  naid 

('.  D.  for  said  sum  of dollai'H,  witli  intcroft  Ihri-eon  fwnu 

tlie day  of ,  A.  D.  188—,  being  the  day  on  which  naid 

money  was  nemandcd.  A .  B. 

[Veri/icaiion.] 

Xotea.—^  6195  and  8201  do  not  repeal  ^  «210-(»li,  55  O.  S.  443. 
They  furnish  a  complete  remedy  to  next  of  kin  to  rocovor  their 
share,  if  as  to  any  portion  testator  died  intestate,  88  O.  8.  42B. 

i  6196.  Senrioe,  when  ezeontor  or  admiaiitnttor  non- 
retident.  But  if  such  executor  or  administrator  shall 
reside  out  of  this  state,  the  court  being  satisfied  of 
that  fact,  either  before  or  after  the  return  of  the  cita- 
tion, may  order  such  non-resident  to  be  brought  into 
court,  by  publication  in  some  newspaper  of  the  county 
in  which  the  petition  is  filed,  for  six  consecutive  weeks 
before  the  time  fixed  for  the  hearing  of  said  cause ;  or 
in  case  no  newspaper  be  published  in  the  county,  then 
to  be  published  in  some  newspaper  having  a  general 
circulation  in  said  county.    [54  v.  202,  §  2.  J 


Form  of  notice. ^C.  D.,  who  resides  in  the  State  of 


y 


■will  take  notice  that  A.  B.,  on  the day  of ,  A.  D.  188- , 

filed  his  petition  in  the  probate  court  in  the  county  of , 

and  State  of  Ohio,  alleging  that  as  one  of  the  creditors  of  the 

estate  of  said  X.  Y.,  deceased,  he  is  entitled  to  the  sum  of 

dollars,  with  interest  thereon  fi-om  the day  of 

188 nnder  the  oi*der  of  dintribution  made  by 


said  conrt  npon  settlement  of  the  account  of  said  C.  D.,  as  ex 
ecutor  of  the  last  will  and  testament  \pr  administrator  of  the 
estate]  of  X.  V.,  deceased,  and  that  although  more  than  thirty 
days  have  elapsed  since  said  order  of  distribution  was  made 
anH  although  payment  has  been  demanded  of  said  C.  D.,be  has 
neiflected  and  refused  to  pay  said  A.  B.  the  amount  claimed  by 
liini  as  aforesaid.  The  prayer  of  th'^  petition  is  lor  judgment 
and  execution  against  the  said  C.  D.  for  the  amount  due  said 
A.  B.,  as  aforesaid. 

Said  petition  will  be  for  hearing  on  the  \at  least  »iz  weeks 
after  date  of  first  publication] 188—  A.  B. 

§  6197.  Hearing  and  Jndgment— Exeention^Lien.  On 
the  return  of  the  citation  served,  or  the  service  of 
notice  by  publication,  as  aforesaid,  the  cause  shall  be 
considered  ready  for  hearing,  unless  for  good  cause 
shown  by  either  party  the  same  shall  be  continued 
for  trial  and  judgment,  as  in  other  cases  of  continu- 
ance, and  if  no  good  cause  be  shown,  in  defense  of 
the  claim  of  the  plaintiff  in  such  petition,  it  shall  bo 
lawful  for  such  probate  court  to  render  judgment  in 
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favor  of  such  plaintiff,  against  such  executor  or  ad- 
ministrator, for  the  amount  found  to  be  due  to  the 
petitioner,  and  remaining  unpaid,  upon  the  settle- 
ment and  order  of  distribution,  as  aforesaid,  with  the 
interest  and  costs  of  suit,  and  to  award  execution 
thereon,  as  in  other  cases  of  judgments,  which  exe- 
cution shall  be  served  and  returned,  by  the  sheriff  or 
other  proper  officer,  in  all  respects  as  executions 
issued  from  the  court  of  common  pleas,  and  all 
judgments  rendered  under  this  section  shall  have  like 
liens  upon  the  real  estate  of  the  parties  as  judgments 
rendered  in  the  common  pleas,  and  governed  in  all 
respects  by  the  same  rules.    [54  v.  202,  §  3.] 

""  J  6198.  Probate  Court  may  bring  in  all  necessary  par- 
ties and  determine  all  questions.  If  the  amount  com- 
ing to  any  heir,  legatee,  widow,  or  other  distributee, 
under  such  order  of  distribution,  shall  be  uncertain, 
or  in  dispute,  depending  upon  the  construction  of 
any  devise,  bequest,  conveyance,  contract,  or  advance- 
ment, or  upon  any  other  question,  the  probate  judge 
may  hear  and  determine  all  such  questions  necessary 
to  ascertain  and  fix  the  amount  due  the  plaintiff  in 
such  petition,  and,  if  necessary,  to  hear  and  deter- 
mine, and  settle  the  rights  and  claims  of  all  the  par- 
ties interested,  as  aforesaid,  in  such  order  of  distribu- 
tion, and  for  that  purpose  the  probate  court  is  hereby 
authorized  to  cause  all  the  heirs,  legatees,  or  other 
distributees,  parties  in  interest,  to  be  made  parties  to 
said  petition,  when  the  same  is  necessary,  by  amended 
or  supplemental  petition,  and  service  of  notice,  as  is 
provided  in  the  preceding  section  of  this  chapter;  and 
in  such  case  to  render  judgment  and  award  execution 
against  such  executor  or  administrator  in  favor  of  the 
parties,  respectively,  for  the  amounts,  respectively, 
found  due  them,  with  the  interest  and  costs,  unless 
the  court  should  be  of  opinion  the  costs  should  be 
paid  out  of  the  estate  ordered  to  be  distributed,  or  by 
the  parties,  in  which  case  such  order  shall  be  made 
respecting  the  costs  as  shall  seem  equitable.  [54  v. 
202,  §  4.] 

J  6199.    Probate  court  shall  on  motion  of  either  party 
send  the  case  to  the  common  pleas.    In  all  cases  under 
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the  sections  of  this  chapter  relating  to  the  enforce- 
ment of  an  order  of  distribation,  the  probate  court 
before  which  any  proceeding  shall  be  pending  shall, 
on  motion  of  any  of  the  parties  to  said  proceeding, 
cause  the  same  to  be  reserved  and  sent  to  the  court 
of  common  pleas  of  that  county  for  trial  and  judg- 
ment and  execution,  and  in  case  of  such  reservation 
it  shall  be  the  duty  of  the  probate  judge  forthwith  to 
make  out  a  transcript  of  his  proceedings  in  the  cause, 
so  far  as  he  has  progressed  in  the  same,  which  to- 
gether with  the  petition,  and  all  other  papers  in  the 
cause,  shall  be  forthwith  filed  with  the  clerk  of  the 
court  of  common  pleas  of  the  county  in  which  the 
cause  is  commenced,  and  said  cause  shall  thereafter 
be  carried  on  to  final  judgment  and  execution  in  said 
court  of  common  pleas,  in  all  respects  as  though  the 
same  had  been  originally  commenced  there,  as  a 
civil  action.    [54  v.  202,  i  5  ] 

J  6200.  Common  pleas  to  have  oonourrent  joriBdiction 
to  enforce  order  of  distribntion.  The  court  of  common 
pleas  shall  have  concurrent  original  jurisdiction  with 
the  probate  court,  in  all  cases  provided  for  in  the  four 
sections  preceding  the  next  above,  and  any  creditor, 
legatee,  widow,  or  other  distributee,  as  aforesaid,  may 
bring  a  civil  action  in  the  court  of  common  pleas  of 
the  proper  county,  against  such  executor  or  adminis- 
trator, for  his  or  her  share  of  the  estate,  upon  such 
settlement  and  order  of  distribution,  in  the  same 
manner  as  other  civil  actions,  and  proceed  therein  to 
final  judgment  and  execution,  and  be  governed  in  all 
respects  as  upon  other  civil  actions,  and  to  cause  all 
persons  interested  in  said  cause,  as  heirs,  legatees, 
distributees,  or  otherwise,  to  be  made  parties  to  any 
action  aforesaid,  if  it  shall  be  deemed  necessary,  in 
order  to  a  full  and  complete  settlement  and  adjust- 
ment of  the  rights  of  the  parties,  in  the  same  manner 
as  other  civil  actions,  with  full  power  and  authority 
to  settle  and  determine  the  rights  of  the  parties,  and 
render  judgment  and  award  execution  thereon  as  in 
other  cases.    [54  v.  202,  g  6.] 

Suit  may  be  brought  against  an  administrator  hy  a  distribu- 
tee, individually,  as  for  money  had  and  received  without  nan^- 
jng  him  as  administrator,  2  0. 156;  20  O.  810. 
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i  6201.  Sureties — Their  liability  —  May  be  made  par* 
ties  to  judgment — Defense.  The  sureties  of  every  such 
executor  or  administrator  shall  moreover  be  liable 
upon  the  official  bond  of  the  executor  or  administra- 
tor against  whom  any  judgment  may  be  rendered 
under  the  provisions  of  the  preceding  sedtions,  either 
in  the  probate  court  or  court  of  common  pleas ;  and 
such  sureties  may  be  made  parties  to  any  such  judg- 
ment by  petition  or  action  to  be  commenced  and 
prosecuted  in  the  same  manner  as  is  above  provided 
for  the  commencement  and  prosecuting  causes 
against  executors  or  administrators,  to  final  judgment 
and  execution :  provided,  that  in  all  cases  in  which 
service  of  process  shall  have  been  made  upon  such 
executors  or  administrators,  by  publication,  as  above 
provided,  the  surety  shall  be  permitted  to  make  the 
same  defense  as  the  executor  or  administrator  could 
have  made.    [54  v.  202,  ?  7.] 

i  6202.  Action  in  common  pleas  asking  direction  of 
court  respecting  estate,  wko  may  bring.  Any  executor, 
administrator,  guardian,  or  other  trustee,  may  main- 
tain a  civil  action  in  the  court  of  common  pleas  Against 
the  creditors,  legatees,  distributees,  or  other  parties, 
asking  the  direction  or  judgment  of  the  court  in  any 
matter  respecting  the  trust,  estate,  or  property  to  be 
administered,  and  the  rights  of  the  parties  in  inter- 
est, in  the  same,  manner,  and  as  fully  as  was  formerly 
entertained  in  courts  of  chancery;  and  in  case  any 
executor,  administrator,  guardian,  or  other  trustee, 
after  being  requested  in  writing  by  any  creditor,  lega- 
tee, distributee,  or  other  party  in  interest,  to  bring 
such  action,  fail  for  thirty  days  so  to  do,  the  creditor, 
legatee,  distributee,  or  other  party  making  such  re- 
quest, may  institute  the  same.  [75  v.  903,  g  211 ;  76  v. 
113,  §  1.] 

The  action  can  not  be  maintained  in  cases  where  no  tnist  is 
Involved,  19  O.  S.  468;  see  29  O.  8. 147.  A  trustee  who  ia  also 
§xecutor,  there  being  two  claimants  to  a  fund,  may  ask  the 
direction  of  the  court,  25  O.  S.  128, 133;  see  35  O.  S.  503;  3S  O.  S. 
426;  44  O.  S.  530;  1  C.  C.  R.  820. 

J  6203.    Appeals  from  Probate  Court  and  f^om  Common 

?leas--Bill8  of  ezoeption.     Appeals  shall  be  allowed 

tpom  a»y  final  order^  judgment,  or  decrcQ  of  the  pro- 
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bate  court  to  the  court  of  common  i>lea8,  by  any  per- 
son against  whom  any  such  order,  judgment,  or  de- 
cree may  be  made,  or  who  may^  be  affected  thereby, 
in  the  same  manner  as  is  provided  for  appeals  from 
the  probate  court  to  the  common  pleas  in  other  cases; 
appeals  shall  also  be  allowed  from  any  order  or  judg* 
ment  of  the  court  of  common  pleas,  in  like  manner, 
to  the  circuit  court,  in  proceedings  under  the  sections 
herein  relating  to  the  enforcement  of  orders  of  dis- 
tribution, by  any  person  against  whom  any  such 
judgment  or  order  may  be  rendered,  or  who  may  be 
affected  thereby,  to  the  same  extent  and  in  the  same 
manner  as  is  provided  for  appeals  from  the  common 
pleas  in  other  cases ;  and  bills  of  exceptions  mav  be 
taken  and  allowed  upon  anv  decision  of  the  probate 
court,  court  of  common  pleas,  or  circuit  court,  in 
such  proceedings,  as  in  other  cases.  [83  v.  02 ;  54  t. 
202,  i  9.] 

$6407. 

THE  ADMINISTRATION  BOND :  SUBETIE8IN:   SUIT  ON  I   AND 
OTHER  MATTERS  RELATING  TO  THE  SAME. 

I  6204.  How  inreties  of  exoontor  or  adminittrator  aiay 
be  released.  Any  surety  of  an  executor  or  adminis- 
trator, or  the  executor  or  administrator  of  any  such 
Surety,  may,  at  any  time,  make  application  to  the 
proper  probate  court  to  be  released  from  the  bond  of 
bucn  executor  or  administrator,  by  filing  his  written 
request  therefor  with  the  judge  of  said  court,  and 
giving  at  least  five  days'  notice,  in  writing,  to  such 
executor  or  administrator;  and  if  such  court  upon 
the  hearing  is  of  opinion  there  is  good  reason  there- 
for, the  court  shall  release  such  surety,  and  the  death 
of  a  surety  shall  always  be  deemed  good  cause ;  and 
if  such  executor  or  administrator  fail  to  give  new 
bond,  as  by  such  court  directed,  he  shall  be  removed 
and  his  letters  superseded;  but  such  original  surety 
shall  not  be  released  until  such  executor  or  adminis- 
trator so  gives  bond,  and  such  original  sureties  shall 
be  liable  only  for  the  acts  of  such  executor  or  admin- 
istrator from  the  time  of  the  execution  of  the  origi- 
nal bond  to  the  filing  of  the  second  bond  j  and  thQ 
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costs  of  such  proceeding  shall  be  paid  by  the  surety 
applying  to  be  released,  unless  it  shall  appear  to  the 
court  that  the  administrator  or  executor  is  insolvent, 
incompetent,  or  is  wasting  the  assets  of  the  estate. 
[58  V.  46,  i  1.] 

Liability  of  sureties  on  bond  of  I'emoved  executor  In  action 
by  successor,  20  Bull  55,  following  44  O.  S.  637.  Liability  of 
sureties  on  new  bond  of  executor  for  conversion  of  assets  of 
estate  prior  to  giving  new  bond,  Id,  Refusal  of  administrator 
to  pay  judgment  against  him  on  negotiable  note,  given  by  him 
as  such  not  a  breach  of  the  conditions  of  his  bond,  and  sureties 
not  estopped  in  action  upon  it  to  deny  validity  of  such  judg- 
ment, 89  O.  S.  679;  see  I  6273. 

i  6205.  When  new  bond  may  be  required.  When- 
ever the  sureties  in  any  bond  of  an  executor  or  ad- 
ministrator shall  be  insufficient,  the  court,  on  the 
petition  of  any  person  interested,  and  after  notice  to 
the  principal  in  the  bond  may  require  a  new  bdnd  to 
be  given,  with  two  or  more  sufficient  sureties.  [38 
V.  146,  i  196.] 

§  6206.  Liability  of  prior  sureties.  When  a  new 
bond  shall  be  required,  as  above  provided,  the  sure- 
ties in  the  prior  bond  shall,  nevertheless,  be  liable 
for  all  breaches  of  the  condition  committed  before 
the  new  bond  shall  be  approved  by  the  court.  [38 
V.  146,  i  198.]  see  i  6204  N. 

i  6207.  If  bond  not  given,  may  be  removed  firom 
trust.  If,  in  the  cases  specified  in  the  two  preceding 
sections,  the  principal  shall  not  give  such  new  bond, 
within  such  time  as  shall  be  ordered  by  the  court,  he 
shall  be  removed  from  his  trust,  and  some  other  per- 
son may  be  appointed  in  his  stead,  as  the  circum- 
stances of  the  case  may  require.    [38  v.  146,  ?  199.], 

i  6208.  When  exeoutor  or  administrator  to  give  bond 
of  indemnity  to  surety.  If  any  executor  or  adminis- 
trator shall  waste,  or  unfaithfully  administer  the 
estate,  the  court  granting  the  letters  may,  if  it  thinks 
fit,  on  the  application  of  any  surety  in  the  adminis- 
tration bond,  order  such  executor  or  administrator 
to  render  an  account,  and  to  execute  to  such  surety 
a  bond  of  indemnity,  with  surety  or  sureties  approved 
by  the  court;  and  upon  neglect  or  refusal  to  execute 
§uch  bond  o|  indemnity  within  thetim^  ordered  by  thQ 
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coart,  it  may  remove  him,  and  revoke  hia  letters  tes- 
tamentary, or  letters  of  administration,  and  appoint 
another  administrator  in  his  place.    [38  v.  146,  2  '2i>0.] 

See  $  5&99  n. 

i  6209.  When  unMtliftil  admiaiitration  ihall  b«  prt. 
inmed.  If  an  executor  or  administrator  shall  unreas- 
onably delay  to  raise  money,  bv  collecting  the  debts 
and  effects  of  the  deceased,  or  oy  selling  the  real  es- 
tate, if  necessary,  and  if  he  can  obtain  an  order 
therefor,  or  shall  neglect  to  pay  what  he  has  in  his 
hands ;  and  if,  in  consequence  of  such  delay  or  neg- 
lect, the  estate  of  the  deceased  shall  be  taken  m 
execution  by  any  of  his  creditors,  it  shall  be  deemed 
unfaithful  administration  in  such  executor  or  admin- 
istrator, and  he  shall  be  liable  on  his  administration 
bond  for  all  damages  occasioned  thereby.  [oS  v.  146, 
2  181.] 

See  $  6215. 

g  6210.  Wlien  ereditor  may  ino  on  adminiitration 
bond.  After  a  creditor  is  entitled  by  law  to  the  pay- 
ment of  his  debt,  from  the  executors  or  admistrators. 
and  the  amount  of  the  claim  has  either  been  admitted 
to  be  just  or  allowed  by  them,  or  has  been  ascertained 
by  iudgment  or  award  against  them,  or  by  an  order 
or  distribution,  the  bond  given  by  them  for  the  dis- 
charge of  their  trust,  may  be  put  in  suit  by  such 
creditor,  if  the  executors  or  administrators  shall  neg- 
lect upon  demand  made  by  such  creditor,  to  pay  sucn 
claim.     [38  v.  146,  J  182.] 

This  is  a  cumulatiye  remedy,  89  O.  S.  112,  see  $  6211  n. 

g  6211.  When  legatee  or  distribatee  may  lae  on  ad- 
ministration bond.  Such  suit  may  also  be  brought  by 
a  legatee,  after  he  shall  be  entitled  to  the  payment 
of  his  legacy,  and  by  the  widow,  or  other  distributee, 
to  recover  his  or  ner  share  of  the  personal  estate, 
after  an  order  of  the  court,  ascertaining  the  amount 
due  to  him  or  her,  if  the  executor  or  administrator 
shall  neglect  to  pay  the  same  when  demanded.  [38  v. 
146,  i  183.] 
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Form  of  petition.  [Title.']  Plaintiff  says  he  is  one  of  the 
heirs  at  law  and  legal  distributees  of  the  estate.of  X.  Y.,  de- 
ceased.   Tljat  on  or  about  the <lay  of 188 the 

defendant  was  appointed  the  administrator  of  the  estate  of 
said  decedent,  aad  duly  qualified  and  entered  upon  the  dis- 
charge oi  his  duties  as  such  administrator.  That  before  enter- 
ing upon  the  discharge  of  his  said  duties  and  on  the dav  of 

. 188 he,  together  with  the  defendants,  E.  F.  and  G.  H., 

as  his  sui'eties,  executed  and  filed  in  the  officB  of  the  probate 

court  of county,  Ohio,  their  joint  and  several  bond  as  re- 

qnii*ed  by  law,  in  tne  sum  of dollars,  of  which  the 

following  is  a  copy.  {Here  copy  bond.\  That  after  the  said 
A.  B.  entered  upon  the  discharge  of  his  said  duties  as  admin- 
istrator, a  large  amount  of  assets  came  to  his  hands  to  be  ad- 
ministered, and  on  the ——day  of 188 the  said  A.  B. 

settled  in  said  probate  court  his  accounts  of  administration  and 
there  was  then  found  by  the  consideration  of  said  court  the 

sum  of dollars  in  his  hands  which  the  said  A.  B.  was 

adjudged  to  pay  over  according  to  law.  Plaintiff  as  one  of 
the  heirs  of  the  said  X.  Y.,  is  entitled  to  receive  from  said  ad- 
ministrator the  one-fourth  part  of  the  sum  of dollars, 

to- wit,  the  sum  of dollara. 

That  afterward  on  the day  of ^188 the 

Slaintiff  demanded  of  the  said  A.  B.,  the  sum  of — 
oUars,  but  the  said  A.  B.  did  not  and  would  not  pay  any  part 
thereof. 

Plaintiff  asks  judgTient  against  the  defendants  for  the  said 

sum  of dollars  with  interest  thereon  from  the 

day  of 188— 

[  Veriflcation.'l Attorney  for  plaini  iX 

Notes.— Vvi^ev  this  and  the  pi'eceding  section  the  amonftt 
must  be  liquidated,  2  O.  S.  1.  Demand  of  payment  must  be 
aveiTed,  but  leave  of  court  is  not  necessai^  to  sue,  Je2.,  but  a 
legatee  or  distributee  can  not  sue  within  the  four  years  allowed 
creditors  to  file  their  claims  without  an  order  of  probate  court, 
25  O.  S.  443.  As  against  a  demun'cr  to  the  petition  it  is  a  suf- 
ficient allegation  of  breach  to  set  forth  the  condition  of  the 
bond  alleged  to  have  been  broken  and  aver  the  non -perform- 
ance of  the  condition,  though  the  petition  might  be  open  to  a 
motion  to  make  more  definite  and  certain,  27  O.  S.  366.  Where 
the  bi*eaches  alleged  in  the  bond  of  an  executor  or  administra- 
tor consist  in  his  failing  toi*eturn  an  inventory,  and  of  his  wast- 
ing and  converting  the  assets  of  the  estate  to  his  own  use,  in 
such  case,  the  action  should  be  brought  for  the  benefit  of  the 
estate  and  not  for  the  benefit  of  any  particular  creditor,  lega- 
tee, or  distributee,  25  O.  S.  443;  but  in  such  action  assigning  as 
a  sole  breach  of  the  bond  unfaithful  administration  in  this,  that 
the  administrator  has  neglected  and  failed  on  demand  for  pay- 
ment of  a  claim,  to  bring  lands  belonging  to  the  estate  of  dece- 
dent into  market  to  raise  money  to  pay,  the  plaintiflTs  claim 
against  the  estate,  it  is  a  valid  and  sufficient  defense  that  the 
plaintiffs  have  in  their  possession,  as  surviving  partners  of  the 
decedent  assets  of  the  late  firm  sufficient  in  amount  to  liquid- 
ate their  claim,  30  O.  S.  808.  All  suits  on  the  official  bonds  of 
executors  ox*  administrators  must  be  governed  by  the  law  in 
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toToe  at  the  time  the  b^nd  was  giren,  7  O.  (pt.  1)  2fl6;  SO  O.  M, 
3  6'>lO,  6212  are  not  repealed  by  2  6196  and  6201,  S6  O.  8.  448, 
I  61()8  has  DO  application  to  hUitH  on  administration  bonds,  2  O. 
8.  574.  Frand  in  obtainine  surety  on  executor*s  bond  a  good 
defense  to  the  action,  13  Bull  5M. 

^  6212.     When  oonrt  nifty  ftnthorin  ndt  to  be  brovglit. 

When  it  shall  appear  to  the  probate  court,  on  the 
representation  of  any  person  interested  in  tne  estate 
of  any  deceased  testator  or  intestate,  that  the  execu- 
tor of  administrator  has  failed  to  perform  his  duty,  in 
any  other  particular  than  those  above  specified  in  the 
two  preceding  sections,  the  court  may  authorize  any 
creditor,  next  of  kin,  legatee,  or  other  person  aggrieved 
by  such  maladministration,  to  bring  a  suit  on  the  bond. 
[38  V.  146,  ?  184.] 

Previous  to  such  snit  by  a  legatee  it  is  not  necessary  that  the 
probnte  court  should  find  or  fix  the  amount  of  the  legacy  or  order 
Its  pnynient,  38  (>.  S.  650.  That  an  account  purporting  to  be  a 
final  account  has  been  settled  in  the  probate  court  is  no  bar  to 
an  action  under  this  section  to  recover  assets  converted  by  an 
exerutor  to  his  own  use  and  not  accounted  for.  Id.  Where  the 
breaches  alleged  in  the  bond  consist  of  a  failure  to  return  an 
inventory  or  wasting  and  converting  assets,  etc.,  the  action 
should  bA  brought  for  the  benefit  of  the  estate  and  not  for  the 
benefit  of  the  particular  legatee  or  distributee,  25  O.  S.  443. 

§  6213.  Defense  in  snit  on  ftdminiitration  bond  for  not 
filing  aooonnt— oosts.  In  all  actions  on  any  bond  of  an 
administrator  or  executor,  for  a  breach  thereof,  by  not 
filing  his  final  account  at  the  time  required  by  law,  or 
by  order  of  the  court,  the  defendant  may  aver  and 
give  in  evidence  any  facts  tending  to  show  that  the 
said  breach  did  not  occur  bjr  reason  of  neglect  or  un- 
reasonable delay  of  the  administrator  or  executor  to 
settle  the  estate  or  file  said  account;  and  if  the  defend- 
ant shall  make  good  his  defense,  he  shall  recover  of 
the  plaintiff  his  costs;  and  in  no  case  brought  for  such 
breach  shall  the  plaintiff  recover  more  costs  than  dam- 
ages.    [44v.  76,  U.] 

J  6214.  When  snoceeding  ftdministrator,  eo-ezeeutor 
or  co-administrator  may  sue  on  bond.  In  all  cases  when 
the  powers  of  an  executor  or  administrator  cease  by 
death,  removal,  resignation,  or  in  any  other  manner 
or  shall  have  heretofore  so  ceased,  any  succeeding 
administrator,  or  co-executor,  or  co-administrator, 
may  maintain  an  action  on  the  bond  of  such  execu- 
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tor  or  administrator,  whose  powers  have  ceased, 
against  any  of  the  obligors  thereof,  or  their  legal 
representatives,  for  any  breach  of  the  conditions  of 
the  bond.    [52  v.  24,  §  1.] 

The  averment  of  a  failure  of  an  administrator  or  executor 
who  has  resigned,  to  pav  to  his  successor  the  amount  due  from 
him  on  the  settlement  of  his  accounts,  is  a  sufficient  assignment 
of  a  breach  of  the  condition  of  his  bond,  44  O.  S.  637.  See^ner- 
ally  18  O.  225,  268;  2  O.  S  432.  The  administrator  de  bonis  non 
can  maintain  the  action  without  liquidation  of  the  amount  due, 
28  O.  8.  175,  and  without  leave  of  court,  27  O.  S.  866.  Such  ad- 
ministrator can  maintain  an  action  on  the  bond  of  a  former 
administrator  for  the  assets  of  the  estate  whicti  have  come  into 
his  hands  and  have  not  been  accounted  for;  and  a  judgment 
against  a  former  administrator  on  such  claim  is  evidence 
against  him  and  his  sureties  in  an  action  on  his  administration 
bond,  and  can  only  be  impeached  bj  proof  of  fraud  or  mistake; 
and  a  general  allegation  in  a  petition  on  an  administration 
bond  that  he  did  not  settle  the  estate  within  the  time  required 
by  law  and  refused  to  malce  settlement  is  good,  18  0. 225.  When 
one  of  two  or  more  executors  or  administrators  has  in  his  hands 
the  balance  remaining  for  distribution,  an  action  may  be  main- 
tained against  him  personally  as  for  money  had  and  received 
without  joining  his  co-executor  or  co-administrator,  20  O.  310. 

i  6215.  In  what  courts  and  how  bond  may  be  sned. 
An  action  on  the  bond  may  be  brought  in  the  court 
of  common  pleas  or  superior  court  of  the  county  in 
which  it  was  given,  for  the  particular  relief  only  to 
which  the  plaintiff  is  entitled,  or  it  may  be  framed, 
either  in  the  petition  or  in  any  cross-petition  filed  in 
the  case  with  a  view  to  a  settlement  of  all  matters 
for  which  the  principal  in  the  bond  is  accountable, 
and  any  heirs,  devisees,  legatees,  widow,  or  next  of 
kin,  or  others  who  may  be  liable  on  account  of  assets 
having  come  into  their  hands,  or  who  may  otherwise 
be  proper  or  necessary  parties,  may  be  made  defend- 
ants ;  and  when  the  action  is  framed  for  that  purpose 
and  the  necessary  parties  are  before  the  court,  the 
court  may  adjust  and  settle  the  estate  in  whole  or  in 
part,  rendering  all  judgments  required,  and  may 
award  costs  as  may  be  deemed  proper.  [38  v.  146, 
i  185, 186,  187,  188,  189,  190,  191,  192,  193,  194.] 

Probate  court  has  no  jurisdiction,  25  O.  S.  443;  nor  justice, 
81  O.  S.  655. 

§  6218.  In  suit  on  bond,  claim  allowed  to  be  prima  facie 
evidence  only  of  its  justice — How  such  claim  contested. 
When  suit  is  brought  upon  the  administration  bond, 
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by  a  creditor  whose  claim  has  been  allowed  or  admit- 
t«d  by  the  execator  or  administrator,  such  allowance 
or  admission  shall  be  pri ma /urJe  evidence  only  of  the 
validity  and  justice  of  such  claim ;  and  may,  in  the 
suit  upon  the  administration  bond,  contest  ttie  same, 
and  the  court  may  determine,  by  tlie  verdict  of  a 
jury,  if  either  party  require  it,  tbe  amount  or  justice 
of  the  claim ;  and  if  neither  party  require  a  jury,  the 
court  shall,  by  reference  to  a  master  or  otherwise, 
decide  upon  the  claim.     [38  v.  146,  ?  195.] 

PROCEEDINGS   BY   CREDITORS  AGAINST   THE   IIKIIlfl,    DEVI- 
SEES,   ETC.,    OF   DECEASED   DEBTORS. 

2  6217.  Estate  of  deoeased  la  the  hands  of  heiri,  etc.; 
liable  for  certain  debts.  After  the  settlement  of  any 
estate  by  an  executor  or  administrator,  and  after  the 
expiration  of  the  time  limited  for  the  commencement 
of  actions  against  him  by  the  creditors  of  the  de- 
ceased, the  heirs,  next  of  kin,  widow  as  next  of  kin, 
devisees,  and  legatees  of  the  deceased,  shall  be  liable 
by  action  in  the  common  pleas  or  superior  court,  in 
the  manner  provided  in  the  following  sections,  for 
all  debts  which  could  not  have  been  sued  for,  against 
the  executor  or  administrator,  and  for  which  provis- 
ion shall  not  have  been  made  as  hereinbefore  pro- 
vided.   [38v.  146,  §232.] 

J  6218.  Heirs,  etc.,  to  contribute  to  pay  claims  after 
settlement  of  estate,  and  how.  Any  such  creditor 
whose  right  of  action  shall  first  accrue  after  the  ex- 
piration of  the  time  of  such  limitation,  and  whose 
claim  shall  not  have  been  presented  to  the  court,  or 
if  presented  shall  not  have  been  allowed,  as  herein- 
before provided,  may  recover  the  same  against  the 
heirs,  widow  as  nexl  of  kin,  and  next  of  kin  of  the 
deceased,  and  the  devisees  and  legatees  under  his 
will,  each  one  of  whom  shall  be  liable  to  the  credi- 
tor to  an  amount  not  exceeding  the  value,  whether 
of  real  or  personal  estate,  that  he  or  she  shall  have 
received  under  the  will,  or  by  the  distribution  of  the 
estate  of  the  deceased :  provided,  that  if  by  the  will 
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of  the  deceased  any  part  of  his  estate,  or  any  one  or 
more  of  the  devisees  or  legatees,  shall  be  made  ex- 
clusively liable  for  the  debt,  in  exoneration  of  the 
residue  of  the  estate,  or  of  the  other  devisees  or  leg- 
atees, the  provisions  of  the  will  shall  be  complied 
with  in  that  respect,  and  the  persons  and  eetate  so 
exempt  by  the  will  shall  be  liable  for  only  so  much 
of  the  debt,  if  any,  as  can  not  be  recovered  from 
those  first  chargeable  therewith;  and,  provided  fur- 
ther, no  such  suit  shall  be  maintained  unless  it  be 
commenced  within  one  year  next  after  the  time 
when  the  right  of  action  shall  first  accrue,  except  the 
person  entitled  to  bring  any  action  mentioned  in 
this  section  be,  at  the  time  the  cause  of  action  accrued, 
within  the  age  of  twenty  one  years,  if  a  male,  and 
eighteen  years  if  a  female,  a  married  woman,  insane, 
or  imprisoned,  every  such  person  shall  be  entitled  to 
bring'such  action  within  one  year  after  such  disabil- 
ity is  removed.     [64  v.  57,  g  233.] 

§  6219.  Estate  of  any  heir,  etc.,  liable  after  his  death. 
If  any  of  the  said  heirs,  next  of  kin,  widow,  devisees, 
or  legatees,  shall  die  without  having  paid  his  or  her 
just  proportion  of  such  debt,  his  or  her  executors  or 
administrators  shall  be  liable  therefor,  as  for  his  or. 
her  proper  debt,  to  the  extent  to  which  he  or  she 
would  have  been  liable  if  living.    [38  v.  146,  §  234.] 

g  6220.  Where  two  or  more  liable,  creditor  may  pro- 
ceed against  all  in  one  action.  If  in  the  case  specified 
in  the  two  preceding  sections,  there  should  be  more 
than  one  person  liable  for  the  debt,  the  creditor  shall 
recover  the  same  by  one  action  against  all  the  per- 
sons 80  liable,  or  as  many  of  them  as  are  within  the 
reach  of  process;  and  the  court  shall  thereupon  de- 
termine, by  the  verdict  of  a  jury  if  either  party  re- 
quire it,  what  sum,  if  any,  is  diie  to  the  plaintiff; 
and  they  shall  also  decide^  according  to  the  equities 
of  the  case,  how  much  each  of  the  defendants  is  liable 
to  pay  toward  the  satisfaction  of  the  debt,  and  render 
judgment  accordingly.    [38  v.  146,  ?  235.] 

^  6221.  Insolvency,  etc.,  of  heir  or  devisee  not  to  effect 
liability  of  others.  If  any  one  of  the  heirs,  devisees, 
or  others  who  were  originally  liable  for  the  debt, 
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shall  be  insolvent,  or  unable  to  pay  his  proportion 
thereof,  or  shall  be  beyond  the  reach  of  process,  the 
others  shall,  nevertheless,  be  liable  to  tne  creditor 
for  the  whole  amount  of  his  debt;  provided,  that  no 
one  shall  be  compelled  to  pay  more  than  the  amount 
received  by  him  from  the  estate  of  the  deceased. 
[38  V.  146, 1  23(5.] 

2  6232.  Amendmenti  allowtd  to  bring  in  otlisr  partias. 
No  suit  shall  be  dismissed  or  debarred  for  the  want 
of  includinjr,  as  defendants,  all  the  persons  who 
might  have  been  included ;  but  in  any  stage  of  the 
cause  the  court  may  award  proper  process  to  bring  in 
any  other  parties,  and  may  allow  such  amendments 
as  may  be  necessary  to  charge  them,  as  defendants, 
upon  such  terms  as  the  court  shall  think  reasonable. 
[38  v.  146,  g  237.] 

^  6223.  Heirs,  etc.,  liable  to  eontribntion — How  ro- 
ooverable.  If,  in  consequence  of  insolvency,  absence, 
or  from  any  other  cause,  any  one  of  the  persons  liable 
for  such  debt,  shall  fail  to  pay  his  just  proportion 
thereof  to  the  creditor,  he  shall  be  liable  to  indemnify 
all  who  shall,  by  reason  of  such  failure  on  his  part, 
have  paid  more  than  their  just  proportion  of  the 
debt — such  indemnity  to  be  recovered  by  all  of  them 
jointly,  or  in  separate  actions  by  any  one  or  more  of 
them,  for  his  or  their  parts  respectively,  at  their 
election.    [38  v.  146,  J  238.] 

PBOCEEDIXGS  WHEN  THE  ESTATE  OF  A  DECEASED  PERSON 

IS  INSOLVENT. 

^  6224.  When  estate  insolvent,  court  to  appoint  com- 
missioners to  audit  olaiffls.  When  it  shall  appear  to 
the  court,  from  the  representation  of  an  executor  or 
administrator,  that  the  real  and  personal  estate  of 
the  deceased  will  probably  be  insufficient  for  the 
payment  of  his  debts,  the  court  may,  in  its  discretion, 
appoint  two  or  more  fit  persons  to  be  commissioners 
to  receive  and  examine  all  claims  of  creditors  against 
the  estate  of  the  deceased,  including  those  claims 
duly  presented  and  allowed  by  the  administrator  or 
executor,  and  any  and  all  other  claims  duly  yeiified 
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and  presented  to  them,  and  return  to  the  court  a  list 
of  all  the  claims  that  shall  have  been  thus  laid  before 
them,  with  the  sum  that  they  shall  have  allowed  on 
each  claim;  and  the  commissioners,  before  entering 
on  the  duties  of  their  office,  shall  be  sworn  to  the 
faithful  discharge  thereof.    [85  v.  287.] 

g  6225.  Commiasioners  to  give  notice  of  their  meetings. 
The  commissioners  of  insolvency  shall  appoint  con- 
venient times  and  places  for  their  meetings,  to  receive 
and  examine  all  claims  of  creditors  as  provided  for  in 
section  6224;  and  shall  give  notice  thereof,  in  writing, 
to  each  of  the  creditors  aforesaid  by  mailing  the  same 
to  his  post-office  address;  and  further,  by  causing 
notifications  to  be  posted  up  in  some  public  places 
where  the  deceased  last  dwelt,  or  in  such  other  man- 
ner as  the  court  aforesaid,  having  regard  to  situation 
of  the  creditors  of  the  estate,  may  order.    [85  v.  287.] 

J  6226.  Time  allowed  creditors  to  present  and  prove 
claims— Commissioners  to  report  to  court.  The  period 
of  six  months,  after  the  appointment  of  the  commis- 
sioners, shall  be  allowed  to  the  creditors  to  present 
and  prove  their  claims;  and  the  court  may  allow 
such  further  time  for  this  purpose,  not  to  exceed 
eighteen  months  from  the  date  of  the  commission, 
as  they  may  think  necessary,  according  to  the  cir- 
cumstances of  the  case ;  and  at  the  expiration  of  the 
time  for  the  proof  of  debts,  the  commissioners  shall 
make  their  written  report  to  the  court.  [38  v.  146, 
2  203.] 

§  6227.  Provisions  for  contingent  debts.  If,  at  the 
return  of  the  list  of  claims  against  the  estate,  made 
out  by  the  commissioners  as  hereinbefore  provided, 
or  made  out  by  the  executor  or  administrator,  as 
hereinafter  provided,  any  person  shall  be  liable  as  a 
surety,  for  the  deceased,  or  shall  have  any  other  con- 
tingent claim  against  his  estate,  which  could  not  be 
proved  as  a  debt  under  the  commission,  upon  the 
presentation  and  proof  thereof  before  the  court,  the 
court  shall,  in  ordering  a  dividend,  leave  in  the 
hands  of  the  executor  or  administrator,  a  sum  suffi- 
xuent  to  pay  to  such  contingent  creditor,  a  proportiou 
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eqnal  to  what  shall  then  be  paid  to  the  other  credi- 
tors.    [38  V.  146,  i  204.] 

See  14  O.  391. 

}  6228.  When  oontingent  debt  becomes  absolute.  If, 
at  any  time  within  four  years  after  the  date  of  the 
administration  bond,  such  contingent  debt  shall  be- 
come absolute,  it  may  be  allowed  by  the  court,  if  not 
disputed  by  the  executor  or  administrator;  and,  if 
disputed,  m&y  be  proved  before  the  commissioners 
already  appointed,  or  others  to  be  appointed  by  the 
court,  in  like  manner  as  if  presented  before  the  first 
return  of  the  list  of  claims  against  the  estate.  ['iS 
V.  146,  ?  205.] 

J  6229.  Bividend  thereon— Disposition  of  residi^. 
Upon  the  allowance  of  such  claim,  the  creditor  shall 
be  entitled  to  a  dividend  thereon,  equal  to  what  shall 
have  been  paid  to  other  creditors  so  far  as  the  same 
can  be  paid  without  disturbing  the  former  dividend ; 
and  if  his  claim  shall  not  be  nnally  established,  or  if 
the  dividend  due  to  him  shall  not  exhaust  the  assets 
in  the  hands  of  the  executor  or  administrator,  the 
residue  of  the  assets  shall  be  divided  among  all  the 
creditors  who  shall  have  proved  their  debts.  [38  v. 
146,  i  206.] 

2  6230.  Appeal  from  decision  of  commissioners,  how 
perfected — Hearing  and  costs.  Any  person  whose  claim 
shall  be  disallowed,  in  whole  or  in  part,  by  the  com- 
missioners, and  any  executor  or  aaministrator  who 
shall  be  dissatisfied  with  the  allowance  of  any  claim 
may  appeal  from  the  decision  of  the  commissioners 
to  the  probate  court ;  if  the  creditor  appeals  he  shall, 
within  ten  days  after  the  decision,  file  with  the  com- 
missioners a  bond  to  the  executor  or  administrator, 
with  surety  to  be  approved  by  the  commissioners,  in 
the  sum  of  one  hundred  dollars,  conditioned  to  pay 
all  costs  that  may  be  adjudged  against  him  on  such 
appeal;  the  executor  or  administrator  may  appeal 
by  giving  notice  to  the  commissioners  within  ten 
days ;  and  in  case  of  an  appeal,  the  court  shall,  as 
Soon  as  practicable,  hear  ana  determine  the  question 
^s  to  the  allowance  or  disallowance  of  the  claim,  and 
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shall  adjudge  the  costs  against  the  party  falling  on 
such  hearing.    [38  v.  146,  §  207,  208.] 

J  6231.  How  persons  should  proceed  who  have  omit- 
ted to  appeal.  Any  person  whose  claim  shall  be  dis- 
allowed  by  the  commissioners,  and  who  shall,  by 
accitient,  mistake, -or  otherwise,  and  not  by  his  own 
neglect,  omit  to  claim  or  prosecute  his  appeal,  as 
before  provided,  may,  upon  his  petition,  and  notice 
thereof  to  the  executor  or  administrator,  be  allowed 
by  the  court  to  claim  and  prosecute  his  appeal  in 
manner  aforesaid,  upon  such  terms  as  the  court  shall 
impose,  if  it  shall  appear  by  affidavit  that  justice  re- 
quires a  further  examination  of  his  claim ;  provided, 
no  such  petition  shall  be  sustained,  unless  it  be  pre- 
•mted  within  two  years  after  the  return  of  the  com- 
missioners, and  within  four  years  after  the  date  of 
the  administration  bond,  and  before  final  distribu- 
tion.    [38  V.  146,  i  209.] 

J  6232.  Allowance  of  appeal  not  to  disturb  distribn- 
tion  previously  made.  The  allowance  of  such  appeal, 
and  the  judgment  that  may  follow  thereon,  shall  not 
disturb  any  distribution  that  may  have  been  ordered 
before  notice  of  the  petition,  or  notice  of  the  inten- 
tion to  present  the  same,  shall  have  been  given  to 
the  executor  or  administrator;  but  the  debts,  if  any, 
proved  and  allowed  in  the  case  last  mentioned  shall 
be  paid  only  out  of  such  assets  as  may  remain  in  or 
came  to  the  hands  of  the  executor  or  administrator 
after  payment  of  the  sums  due  on  such  prior  order 
of  distribution.     [38  v.  146,  ?  210.] 

^  6233.  Commissioners  examine  claimants  on  oath 
The  commissioners  may,  when  they  think  it  proper, 
require  an  oath  to  be  administered  to  any  claimant; 
and  they  may  thereupon  examine  him  upon  all  mat- 
ters relating  to  his  claim ;  and  if  he  shall  refuse  to 
take  such  oath,  or  to  answer  fully  to  all  questions 
that  shall  be  lawfully  put  to  him,  the  commissioners 
may  disallow  his  claim,  and  on  any  appeal  from  the 
award  of  the  commissioners,  the  court  shall  have  the 
like  power  to  examine  the  claimant  on  oath,  and  to 
4i9«^Uow  hi9  claim^  if  he  shall  refuse  to  take  the  oath. 
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or  to  answer  fully  upon  his  examination  thereon. 
[38  V.  146,  i  211.] 

J  6234.  Any  oae  of  oommiMionen  to  administer  oath. 
Any  one  of  the  commiasionera  may  administer  the 
said  oath  to  the  claimant,  and  may  also  administer 
the  oath  to  all  witnesses  produced  and  examined  be- 
fore the  commissioners.    [38  y.  146,  i  212.] 

1  6885.  Distribatioa  among  eroditors  after  oommis- 
■ionors  retnjn.  After  the  expiration  of  tliirty  davs 
from  the  return  made  by  tne  commissioners,  the 
court  shall  make  such  an  order  for  the  distribution 
of  the  effects  amon^;  the  creditors  as  the  case 
shall  require ;  and  if,  before  making  such  order,  the 
court  shall  have  notice  of  an  appeal  from  the  com- 
missioners, then  made  or  pending,  they  may  suspend 
the  order  until  the  determination  of  such  appeal,  or 
they  may  order  a  distribution  among  the  creditors 
whose  debts  are  allowed,  leaving  in  the  hands  of  the 
executor  or  administrator  a  sum  sufficient  to  pay  the 
claimant  whose  demand  is  disputed,  a  proportion 
equal  to  what  shall  be  paid  to  the  other  creditors. 
[38  V.  146,  {  213.] 

2  6236.  When  oommissioners  not  appointed,  exeontor 
or  administrater  te  aot  ai  luoh.  If  the  court  shall  not 
think  fit  to  appoint  commissioners,  as  hereinbefore 
provided,  when  satisfied  that  the  estate  will  probably 
be  insolvent,  the  executor  or  administrator  snail  pro- 
ceed, in  the  place  of  such  commissioners,  to  receive 
and  allow,  if  valid,  the  claims  of  creditors  against  the 
estate,  and  return  to  the  court  a  list  of  all  the  claims 
that  shall  have  been  laid  before  him,  with  the  sum 
allowed  by  him  on  each  claim.    [38  v.  146,  J  214.] 

2i^€w  presentation  and  allownnce  of  claim  not  required  in 
such  case,  1  C.  C.  R,  44. 

^  6237.  Executor  or  admlniitrator  shall  give  notioe  of 
insolvency  of  estate  te  oreditori.  The  executor  or  ad- 
ministrator shall,  in  such  case  immediately  after  the 
court  shall  declare  the  estate  probably  insolvent,  give 
notice  to  creditors  of  the  insolvency  of  the  estate,  and 
to  present  their  claims  to  him,  for  allowance,  within 
^i^  months,  hy  causing  notifications  to  be  posted  up 
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in  some  public  places  in  the  township  in  which  the 
deceased  last  dwelt,or  in  such  other  manner  as  the 
court  aforesaid,  having  regard  to  the  situation  of  the 
creditors  of  the  estate,  may  order.    [38  v.  146,  J  215.] 

i  6238.  Form  of  notioe.  The  notice  mentioned  in 
the  preceding  section  may  be  in  substance  as  follows : 

On  the day  of ,  in  the  year ,  the  probate 

court  of county  declared  the  estate  of  — — — 

deceased,  to  be  probably  insolvent:  Ci*editors  are,  therefore, 
required  to  present  their  claims  against  the  estate  to  the  under- 
signed, for  allowance,  within  six  months  from  the  time  above 
mentioned,  or  they  will  not  be  entitled  to  payment. 

Sigrud: 

Date: 1 

Executoi*8  or  administrators,  etc. 

[38  V.  146,  i  216.] 

3  6239.  Time  allowed  in  Bnch  eaie  for  creditors  to 
present  claims. — List  of  claims  to  be  filed.  The  period 
of  six  months,  after  the  court  shall  have  declared  the 
estate  probably  insolvent,  shall  in  such  case  be  al- 
lowed the  creditors,  to  present  their  claims  to  the 
executors  or  administrators ;  and  further  time  may  be 
allowed  therefor,  in  like  manner  as  when  commis- 
sioners are  appointed  to  receive  and  audit  claims;  and 
the  executor  or  administrator,  after  the  expiration  of 
the  said  period,  shall  file  the  list  of  the  claims  here- 
inbefore mentioned.     [38  v.  146,  i  217.] 

J  6240.  Claim  disallowed  may  be  submitted  to  relsrees. 
If  any  claim,  so  presented  to  the  executor  or  adminis- 
trator to  be  allowed  by  him,  shall  be  disallowed,  in 
whole  or  in  part,  it  may  be  referred  to  referees,  by 
the  agreement  of  the  parties,  and  in  the  manner 
heretofore  herein  prescribed.    [38  v.  146,  i  218.] 

§  6241.  If  not  referred,  creditors  to  commence  suit — 
Limitation.  If  such  claim  is  not  referred  by  the  agree- 
ment of  the  parties,  the  creditor  shall  commence  a 
suit  thereon,  within  three  months  after  such  disallow- 
ance, or  within  three  months  after  the  same,  or  any 
part  thereof,  shall  have  become  due,  for  the  recovery 
thereof;  and  if  no  suit  is  commenced  within  the  time 
aforesaid,  the  said  claim  shall  be  forever  barred.  [3§ 
V,  146,  i  219.] 
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2  6848.  Court  or  reteoe  to  award  eotti.  In  any  suit 
or  proceeding  upon  any  claim  mentioned  in  the  pre- 
ceding section,  the  referees  or  court,  before  whom  the 
same  shall  be  tried,  may  direct  such  costs  to  bo 
awarded  against  the  creditor,  or  against  the  executor 
or  administrator,  personally,  or  to  be  paid  out  of  the 
assets  of  the  estate,  as  a  part  of  the  costs  of  adminis- 
tration, as  shall  be  just,  having  reference  to  the  facts 
that  appeared  on  the  trial.    [:)8  y.  146,  {  220.] 

2  6843.  How  judgment  to  bo  ronderod  on  disallowed 
elidm.  The  judgment  on  the  award,  or  in  the  suit 
upon  the  claim  mentioned  in  the  preceding  section, 
shall  be  rendered  in  the  same  manner,  and  with  the 
same  effect,  as  is  provided  in  the  case  of  an  appeal 
from  the  award  of  commissioners.    [38  v.  146,  2  221.] 

2  6244.  When  court  to  make  order  of  diiribntion  on 
return  of  list  of  debti.  The  court  shall,  after  the  ex- 
piration of  thirty  days  from  the  return  by  the  execu- 
tors or  administrators  of  the  list  of  debts,  make  an 
order  of  distribution,  as  provided  in  the  case  of  the 
return  of  the  commissioners,  except  that  the  court 
may,  if  it  thinks  fit,  first  hear  and  determine  any  ex- 
ceptions that  may  be  filed  by  any  person  interested, 
against  the  allow^ance  of  any  debts  which  have  been 
allowed  by  the  executor  or  administrator,  and  the 
court  may  make  an  order  in  relation  to  any  suit  pend- 
ing against  an  executor  or  administrator,  in  like 
manner  as  is  provided  when  an  appeal  is  had,  or 
pending,  before  or  at  the  time  an  order  of  distribution 
IS  required,  upo.n  the  report  of  commissioners.  [38 
V.  146,  2  222.] 

2  6845.  When  court  to  make  further  order  of  distribu- 
tiou.  If  the  whole  assets  should  not  have  been  dis- 
tributed upon  the  first  order  of  distribution,  or  if 
further  assets  should  afterward  come  to  the  hands  of 
the  executor  or  administrator,  the  court  shall  make 
such  further  order  or  orders  for  the  distribution 
thereof,  as  the  case  may  require.    [38  v.  146,  2  223.] 

2  6246.  Action  against  executor  or  administrator  of 
insolvent  estate.  No  action  shall  be  brought  against 
an  executor  or  administrator  after  the  estate  is  repre- 
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sented  insolvent,  unless  ii  be  for  a  demand  that  is 
entitled  to  a  preference,  and  would  not  be  affected  by 
the  insolvency  of  the  estate,  or  unless  the  assets 
should  prove  more  than  sufficient  to  pay  all  the  debts 
allowea  by  the  commissioners,  or  unless  a  claim  is 
presented  and  rejected,  or  disputed  by  the  executor 
or  administrator,  before  the  estate  is  represented  a« 
insolvent,  or  unless  the  suit  is  brought  against  the 
executor  or  administrator,  while  acting  in  the  place 
of  commissioners,  upon  an  estate  represented  to  be 
insolvent,  and  upon  a  claim  disallowed  by  such  exe- 
cutor or  administrator ;  and  if  an  estate  is  represented 
insolvent,  whilst  an  action  is  pending  against  an  exe- 
cutor or  administrator,  for  any  demand  that  is  not 
entitled  to  such  preference,  the  action  may  be  discon- 
tinued without  the  payment  of  costs ;  or,  if  the  de- 
mand is  disputed,  the  action  may  be  tried  and  deter- 
mined, and  judgment  may  be  rendered  thereon,  in 
the  same  manner  and  with  the  same  effect  as  is  pro- 
vided in  the  case  of  an  appeal  from  the  award  of  the 
commissioners;  or  the  action  may  be  continued  at  the 
discretion  of  the  court,  until  it  shall  appear  whether 
the  estate  is  insolvent,  and  if  it  should  not  prove  to  be 
insolvent,  the  plaintiff  may  prosecute  the  action  as  if 
no  such  representation  had  oeen  made.  [38  v.  146, 
i  224.] 

§  6247.  ClaimB  not  preiented  as  required,  barred  nn- 
leiB,  etc.  Every  creditor  of  an  estate  that  proves  to  be 
insolvent,  who  shall  not  have  presented  his  claim  for 
allowance,  in  the  manner  prescribed  herein,  shall  be 
forever  barred  from  recovering  the  same,  unless 
further  assets  of  the  deceased  shall  come  to  the  hands 
of  the  executor  or  administrator,  after  the  order  of 
distribution,  in  which  case,  his  claim  may  be  proved, 
allowed,  and  paid,  in  the  manner  and  with  the  limi- 
tations herein  provided  for  the  case  of  contingent 
debts.     [38  v.  146,  2  225.] 

§  6248.  If  snrplus  remain  after  paying  debts  allowed, 
other  oreditors  may  claim  it.  If,  after  the  report  of  the 
commissioners  of  insolvency,  or  of  the  executor  or 
administrator  acting  in  their  place,  the  assets  shall 
prove  to  be  sufficient  to  pay  all  the  debts  allowed 
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under  the  commission,  or  under  the  report  of  the 
executor  or  administrator,  as  the  case  may  he,  the 
executor  or  administrator  shall  pay  the  same  in  full : 
and  if,  after  such  order  is  made,  any  other  debts  shall 
afterward  be  recovered  against  him,  he  shall  be  liable 
therefor  only  to  the  extent  of  the  assets  then  remain- 
ing in  his  hands.     [38  v.  146,  i  226.] 

i  6249.  How  divided  between  two  or  more  tneh  eredi* 
tors.  If  there  be  two  or  more  such  creditors,  the  as- 
sets, if  not  sufficient  to  pay  their  demands,  in  full, 
shall  be  divided  amon^  them,  in  proportion  to  the 
amount  of  their  respective  debts.      [38  v.  146,  J  227.] 

i  6250.  Exeontor  or  adminietntor  liable  only  fdr 
assets  in  his  hands.  The  executor  or  administrator 
shall,  in  such  case,  be  permitted  to  prove  the  amount 
of  the  assets  in  his  hands,  and  thereupon  judgment 
shall  be  rendered  in  the  usual  form  ;  but  execution 
shall  not  issue  for  more  than  the  amount  of  such 
assets;  and  if  there  is  more  than  one  judgment,  the 
court  shall  apportion  the  amount  between  them.  [38 
V.  136,  i  228.] 

§  6251.  Creditor  may  sue  after  three  years  in  case,  etc. 
If  it  shall  not  be  ascertained,  at  the  end  of  three 
years  after  the  granting  of  letters  testamentary,  or  of 
administration,  whetlier  any  estate  that  has  been  rep- 
resented insolvent,  is,  or  is  not  so  in  fact,  anv  cred- 
itor whose  claim  shall  not  have  been  presented  before 
the  commissioner!^,  or  to  the  executor  or  administra- 
tor who  may  be  acting  in  the  place  of  commissioners, 
may  commence  an  action  therefor,  against  the  exec- 
utor or  administrator;  and  such  action  may  be  con- 
tinued for  the  defendant,  until  it  shall  appear  whether 
the  estate  is  insolvent ;  and  if  it  should  not  prove  to  be 
so,  the  plaintiff  may  prosecute  his  action  as  if  no  such 
representation  had  been  made.     [38  v.  146,  i  229.] 

I  6252.  When  and  how  executor  or  administrator  may 
be  compelled  to  render  his  aooonnt  to  court.  If  any  ex- 
ecutor or  administrator  shall  neglect  to  render  and 
settle  his  accounts  in  court,  within  six  months  after 
the  return  made  by  the  commissioners,  or  by  the  ex- 
ecvjtpr  QT  administrator,  in  their  place,  or  after  the 


'{6253-6255  guabdians,  etc.  202 

final  liquidation  of  the  demands  of  the  creditors,  or 
within  such  further  time  as  the  court  may  allow  to 
collect  the  debts  and  assets,  so  as  to  delay  an  order 
of  distribution,  he  may  be  compelled  to  render  such 
account,  in  the  manner  hereinbefore  directed,  to  com- 
pel the  return  of  an  inventory  |  and  the  same  pro- 
ceedings may  be  had  to  attach  him,  and  to  discharge 
him,  and  the  like  revocation  of  the  letters  granted  to 
him  may  be  made  in  case  of  the  party  absconding  or 
concealing  himself,  so  that  no  order  can  be  personally 
served,  or  of  his  neglecting  to  render  an  account 
within  thirty  days  after  being  committed;  and  new 
letters  shall  be  granted  with  the  like  effect,  and  like 
remedies  on  the  administration  bond,  as  in  those 
cases.    [H8  v.  146,  §  230.] 

J  6253.  Compensation  of  Commissioners.  The  court 
shall  allow  the  commissioners  such  compensation  as 
it  may  deem  reasonable,  for  their  services,  which 
shall  be  paid  by  the  executor  or  administrator,  as  a 
part  of  the  costs  of  administration.    [38  v.  146,  g  23U] 


CHAPTER  lil. 


GUARDIANS  AND  TRUSTEES  OP  MINORS. 

I  6254. .    Probate  oourt  to  appoint  gnardians.   The  pro- 
bate court  in  each  county  shall,  when  necessary,  ap- 
f^oint  guardians  of  minors  resident  in  such  county. 
55  V.  54.  §  1.] 

3  6255.  Onardian  of  the  estate,  of  the  person.  A 
guardian  may  be  appointed  to  take  charge  only  of  the 
estate  of  a  minor;  and  at  the  time  of,  or  subsequent 
to,  the  appointment  of  such  guardian  to  any  minor 
having  neither  father  nor  mother,  or  whose  father 
and  mother  are  both  unsuitable  persons  to  have  the. 
custody,  and  tuition  of  such  minor,  or  whose  inter- 
ests willt  for  any  other  cause,  in  the  opinion  of  the 
court,  be  promoted  thereby,  the  court  may  also  ap- 
point a  guardian  to  have  the  custody  and  provide  lor' 


the  maintebance  and  edacation  of  such  minor :  pro^ 
videdy  however,  that  if  the  powers  of  the  person  ap- 
pointed guardian  he  not  limited  by  the  order  of  ap« 
pointment,  the  person  so  appointed  shall  be  guardian 
both  of  the  person  and  estate  of  the  ward ;  and  the 
court  shall  in  every  instance  appoint  a  euardian  both 
of  the  person  and  estate  of  the  ward,  unless  the  inter- 
ests of  the  minor  will,  in  the  opinion  of  the  court,  be 
promoted  by  the  appointment  of  separate  guardians, 
as  hereinafter  [hereinbefore]  prescribed.  [^  v.  54  2  2. J 

The  guardian  must  give  bond  before  be  can  net,  90  O.  827. 
He  can  only  be  appointed  for  a  resident  minor,  12  0. 195.  He 
derives  his  power  to  act  from  the  appointment  and  riving  bond. 
Letters  of  gaardianship  need  not  in  fact  issue.  la.  Proceed- 
ings for  the  appointment  of  a  guardian  are  proceedings  in  rem. 
The  actual  presence  of  the  ward  is  not  nftcessary.  16  O.  S.  456. 
Probate  court  has  exclusive  Jurisdiction.  16  O.  S.  466;  88  O.  S.  480. 

i  63S6.  Who  ineligible  ai  guardian.  No  person  who 
may  have  been,  or  shall  be,  an  administrator  on  an 
estate,  or  executor  of  a  last  will  and  testament,  shall 
be  appointed  a  guardian  of  the  person  and  estate,  or 
of  the  estate  only  of  any  minor  wno  shall  be  interested 
in  the  estate  administered  upon,  or  who  shall  be  en- 
titled to  any  interest  under  or  by  virtue  of  such  last 
will  and  testament ;  but  an  executor  or  administrator 
may  be  appointed  a  guardian  of  the  person  only  of 
any  minor.     [55  v.  54,  2  3.] 

Administratrix  of  estate  In  which  minor  interested  ineligi- 
ble, 35  O.  S.  660. 

J  6057.  When  minor  may  ohoote  guardian;  or  coart 
may  appoint.  Any  male  infantover  the  age  of  fourteen 
years,  or  a  female  infant  over  the  age  of  twelve  years, 
shall  have  the  right  to  select  a  guardian,  who,  if  a  suit- 
able person,  shall  be  appointed;  but  if  such  minor 
shall  fail  to  select  a  suitable  person,  an  appointment 
may  be  made^  without  reference  to  the  wishes  of  such 
pQinor.  A  minor  shall  not,  in  any  instance,  have  the 
right  to  select  one  person  to  be  the  guardian  of  his 
or  her  estate  only,  and  another  person  to  be  guardian 
of  his  or  her  person  only,  unless  the  court  having  the 
power  of  appointment  shall  be  of  opinion  that  the 
interests  of  such  minor  will  be  promoted  by  the 
choice  and  appointment  of  such  separate  guardianSi 
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instead  of  one  guardian,  both  of  the  person  and  es- 
tate.   [55v.  54,H.] 

}  6258.  How  long  powers  of  gnardian  to  continne — hiq 
lettlement.  When  a  guardian  has  been  appointed  for 
any  minor  before  he  or  she  shall  have  attained  the 
age  for  making  a  selection,  as  fixed  in  the  last  pre- 
ceding section,  the  powers  of  such  guardian  shall 
continue  until  the  ward  shall  arrive  at  ihe  age  of  ma- 
jority, unless  such  guardian  be  sooner  removed  for 
good  cause,  or  such  ward  shall  select  another  suitable 
guardian.  After  such  selection  is  made  and  approved 
by  the  court,  and  the  person  so  selected  is  duly  ap-» 
pointed  and  qualified,  the  powers  of  the  guardian 

Previously  appointed  shall  cease,  and  thereupon  the 
nal  account  of  such  guardian  shall  be  filed  and  set- 
tled in  the  proper  court.    [55  v.  54,  ?  5.] 

Under  a  previous  statute  the  guardianship  of  a  minor  female 
ward  expired  when  she  anived  at  the  age  of  twelve,  11  O.  442, 
flnd  a  sale  of  land  by  the  guardian  after  such  ward  arrived  at 
the  age  of  tv\  elve  was  held  void,  Id. 

J  6259.  Statement  of  ward's  estate  to  be  filed  and 
bond  given — mortgage  in  lien  of  freehold  snrety— oath. 
Before  any  person  shall  be  appointed  guardian  of  the 

gerson  and  estate,  or  of  the  estate  only,  of  any  minor, 
e  shall  file  in  the  oflice  of  the  court  having  such  ap- 
pointment to  make,  a  statement  of  the  whole  estate 
of  said  minor,  and  the  probable  value  thereof,  and 
also  the  probable  annual  rents  of  such  minor's  real 
estate,  and  shall  verify  the  same  by  affidavit,  and 
shall  give  bond,  with  freehold  sureties,  resident  of 
the  state,  one  of  whom  shall  be  resident  of  the  coun- 
ty where  such  guardian  is  appointed,  payable  to  the 
state,  in  double  the  amount  of  the  personal  estate 
belonging  to  said  minor,  and  also  of  the  gross  amount 
of  rents  that  will  be  probably  received  by  the  guardian 
from  the  real  estate  of  said  minor  during  his  or  her 
minority;  provided,  that  in  lieu  of  freehold  surety, 
such  person  may  execute  to  said  minor  a  mortgage 
upon  good  and  unincumbered  real  estate,  first  fur- 
nishing to  said  probate  court  an  abstract  of  his  title 
thereto,  which  shall  by  affidavits  duly  filed  be  shown 
to  be  in  value,  exclusive  of  all  improvements  thereon, 
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sufficient  bo  secure  said  bond  to  the  satisfaction  of 
said  probate  court,  which  mortgage  shall  be  duly  re- 
corded in  the  county  in  which  such  real  estatt^  is  sit- 
uate, and  filed  with  such  probate  court;  which  Iwnd 
shall  be  conditioned  for  the  faithful  discharge  of  the 
duties  of  said  person,  as  such  guardian,  and  shall  be 
approved  by  the  court  making  such  appointment* 
and  such  person  shall  also  take  an  oath  that  he  will 
faithfully  and  honestly  discharge  the  duties  devolv- 
ing upon  him  as  such  guardian.     [55  v.  54,  ?  6.1 

Application  for  appointment  of  guardian.— To  the  Hon. , 

Jadke  of  the  Probate  court  of county,  Ohio: 

Your  petitioner  i-epre^onts  it  to  "be  necct»6ary  that 
the  court  ap|)oiut  a  guurdiim  for  the  folluwing  named 
minors  residing  in  said  count?,  to- wit:  A.  B.,  aged 
one  ye;ir  and  C.  B.,  aged  two  ycai-s,  children  of  D. 
B.  and  E.  B.,  deceased.  Your  petitioner  makes  this  applica- 
tion to  be  appointed  guardian  for  the  person  and  estute  of  said 
minors,  and  he  repi'esents  that  said  minors  have  an  estate 
consisting  of 

Probable  value  of  real  estate % 

u  u     (»  personal  estate t 

"  annual  rents  of  real  estate |  — — 

He  offers  as  sureties  on  his  bond  for  | residence, 

residence, residence. 

[Signed]  ^.  Y. 

Petitioner's  residence, 

Petitioner's  place  of  business, 

,  Attorney. 

Office, 

State  of  Ohio, county,  »a:    Pei-sonally  appeared  "before 

me  the  undersigned.  Judge  of  the  Probate  court  in  and  for  said 
county,  X.  Y.,  who  upon  oath,  deposeth  and  saith  that  the  fore- 

going  statement  is  true  to  the  bept  of  his  knowledge,  and  that 
e  w^Il  faithfully  and  honestly  discharge  the  duties  devolving 
upon  him  as  guardian  for  the  pei'son  ana  estate  of  the  foregoing 
named  minors,  as  required  by  law.  [Signed]  X.  Y. 

Sworn  to  and  subscribed  before  me  this day  of 188 — 

Probate  Judge. 

Form  of  bond.— Know  all  men  by  these  presents,  that  we, 

X.  Y.,  G.  H.  and  I.  J.,  of  the  county  of and  State  of  Ohio, 

are  held  and  firmly  bound  unto  the  State  of  Ohio,  in  the  sum  of 

dollars,  for  the  payment  whereof  well  and  truly  to  be 

made,  we  bind  ourselves,  and  each  of  us,  our  heirs,  executors, 
and  administrators  firml^r  by  these  presents.  Whereas  the  Judge 
of  the  Probate  court  of  said  county  on  the day  of ,  ap- 
pointed X.  Y.  gnardian  of  the  estate  [or  person  and  estate]  of 

A.  B..  aged  one  year  and  C.  B.,  aged  two  years,  chihiren  of  D. 

B.  and  £.  B.,  deceased.  Now  the  condition  of  the  above  obliga- 
tion is  such  that  if  the  said  gnardian  shall  faithfully  discharge 
his  duties  as  such  guardian,  then  the  above  obligation  to  be  void, 
otherwise  to  remain  in  full  force. 

Signed  at ,  this day  of ,  188—, 

Witness. 
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Letters  of  guardiansJUp.—Sthte  of  Ohio, county,  m.* 

To  all  who  shall  see  these  presents,  fleeting. 

Know    ye    that     the     Honorable,     the     Judge     of     the 

Probate    court   of  county    and  State  of  Ohio,   has 

nominated  and  appointed  ana  by  these  pi'esents  does 
appoint  X.  Y.,  guardian  of  the  estate,  [or  pei'son  and 
estate]  of  A.  B.,  a  minor  aged  one  year,  and  C.B.,  a-minor 
aged  two  years,  children  of  D.  B.  and  E.  B.,  deceased,  hereby 
granting  to  said  guardian  all  and  singular  powers  nece-'sai^ 
and  by  law  required  to  enable  him  fully  to  do,  act  and  perform 
all  and  singular,  the  duties  of  such  guardian  for  the  aforesaid 
minors  agreeably  to  the  statute  in  such  cases  made  aad  pix>- 
vided. 

In  testimony  whereof,  etc. 

J  6260.  Bond  of  gnardian  of  person^oath.  Before  a 
person  is  appointed  guardian  to  have  the  custody, 
maintenance,  and  tuition  of  a  minor,  without  the 
right  to  take  charge  of  the  estate  of  such  minor,  he 
shall  give  bond  in  double  the  probable  expenses  of 
mainlining  and  educating  sucn  minor  during  one 
year;  in  all  other  respects  his  bond  shall  be  the  same 
as  if  he  had  charge  of  the  estate  of  his  ward,  and  he 
shall  take  the  same  oath  as  is  prescribed  in  the  pre- 
ceding section.     [55  v.  54,  ?  7.] 

J  6261.  Exoeptions  to  bond — additional  bond.  Excep- 
tions may  be  filed  in  the  proper  court,  b^  anv  person 
on  behalf  of  any  minor  for  whom  a  guardian  has  been 
or  may  be  appointed,  to  the  bond  of  such  guardian, 
as  to  the  sufficiency  of  the  amount  of  the  penalty 
thereof,  or  the  sureties  therein;  whereupon  notice 
shall  be  given  to  such  guardian  to  appear  before  said 
court  within  a  reasonable  time,  not  exceeding  ten 
days,  and  show  cause  against  the  allowance  of  the 
exceptions ;  and  upon  the  hearing  of  such  exceptions 
the  court  may  dismiss  the  same,  or  require  such 
guardian  to  find  additional  sureties  or  security  in  a 
larger  amount,  or  make  such  other  order  as  the  case 
may  require ;  and  it  shall  be  the  duty  of  the  court  by 
which  any  guardian  is  appointed,  to  require,  of  its 
own  motion,  such  guardian  to  give  additional  bond 
whenever,  in  the  opinion  of  said  court,  the  interests 
of  the  ward  of  such  guardian  shall  demand  the  same. 
[55  V.  54,  i  8.] 

Additional  bond,  sureties  on  both  responsible,  8  Cush.  465: 
33Pa.  St.  442.  ' 


297  6tTA&l>lAN  AKD  WARD.  i  6262-6265 

J  6862.  Bond  not  Yoid  on  aoconnt  of  informalitj.  No 
bond  executed  by  a  euardian  shall  be  void,  or  held 
invalid  on  account  of  anv  informality  in  the  same, 
nor  on  account  of  any  informality  or  illegality  in  the 
appointment  of  such  guardian ;  but  Buch  bond  shall 
have  the  same  force  and  effect  as  if  such  appointment 
had  been  legally  made  and  such  bond  executed  in 
proper  form.     [56  v.  64,  ?  9.] 

86  O.  8.  460;  47  Am.  Dec.  41;  »  N.  C.  175;  13  Gratt  fVa)  175; 
46  Am.  Dec.  81;  27  Vt.  202,  see  16  O.  S.  455;  12  AlKn,  I'M. 

i  6868.  Ono  bond  Ibr  two  or  moro  wmrdi,  oto., — foot. 
When  the  same  person  shall  be  appointe<l  guardian 
of  several  minors,  being  children  of  the  same  parent- 
age and  inheriting  from  the  same  estate,  separate 
bonds  shall  not  be  required ;  and  in  such  cases  only 
one  application  shall  be  required,  and  the  letters  of 
guardianship  to  be  issued  to  such  guardian  by  the 
court  shall  be  in  one  copy,  and  not  one  for  each  minor; 
and  the  court  approving  and  recording  such  bond, 
and  issuing  such  letters,  shall  charge  such  fees  as  are 
allowed  by  law  for  such  services,  to  be  charged  but 
once,  and  not  once  for  each  ward  of  such  guardian. 
[63  V.  43,  §  10.] 

10  W.  L.  J.  163. 

J  6264.  Powers  of  guardian  of  person  and  estate  ~ 
rights  of  parents.  Every  person  appointed  guardian 
both  of  the  person  and  estate  of  a  minor,  shall  have 
the  custody  and  tuition  of  his  w^ard,  and  the  manage- 
ment of  such  ward's  estate  during  minority,  unless 
sooner  removed  or  discharged  from  such  trust,  or  the 
guardianship  shall  sooner  determine  from  anv  of  the 
causes  specified  in  this  chapter;  provided,  tliat  the 
father  ot  such  minor,  or  if  there  be  no  father,  the 
mother,  if  suitable  person,  respectively,  shall  have 
the  custody  of  the  person  and  the  Control  of  the 
education  of  such  minor.    [55  v.  54,  §  11.] 

}  6265.  Effect  of  marriage  of  female  ward.  The  mar- 
riage of  a  ward,  if  a  female,  shall  determine  the 
guardianship  as  to  the  person,  but  not  as  to  the  es- 
tate of  such  ward.    [55  v.  64,  J  12.] 
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J  6266.  Parent  may,  by  will,  appoint  a  guardian  for 
minor  children.  Any  father,  or  in  case  the  father  be 
dead  or  have  gone  to  parts  unknown,  any  mother 
may,  by  last  will  in  writing,  appoint  a  guardian  or 
guardians,  for  any  of  his  or  her  children,  whether 
born  at  the  time  of  making  the  will,  or  afterward,  to 
continue  during  the  minority  of  the  child,  or  for  a 
less  time.    [50  v.  297,  §  72.] 

J  6267.  Testamentary  guardian  to  have  preference — 
His  duties,  powers  and  liabilities.  When  a  guardian 
has  been  appointed  by  will,  bv  a  father  or  mother  of 
any  child,  such  guardian  shall  be  entitled  to  prefer- 
ence in  appointment  over  all  others,  without  refer- 
ence to  his  place  of  residence,  or  the  choice  of  such 
minor,  but  his  appointment,  duties,  powers  and  lia- 
bilities shall  in  all  other  respects  be  governed  by  the 
law  regulating  guardians  not  appointed  by  will,  ex- 
cept aa  otherwise  specially  provided.    [55  v.  54,  §  13.] 

§  6268.  When  testamentary  guardian  shall  give  bond, 
etc.  Every  such  testamentary  guardian  shall  give 
bond,  in  like  manner  and  with  like  conditions,  as  is 
required  of  a  guardian  appointedby  the  probate  court; 
provided,  that  when  the  testator,  m  the  will  appoint- 
ing the  guardian,  shall  have  ordered  or  requested 
that  such  bond  should  not  be  given,  the  bond  shall 
not  be  required,  unless,  from  a  change  in  the  situation 
of  circumstances  of  the  guardian,  or  for  other  suffi- 
cient cause,  the  court  of  probate  shall  think  proper 
to  require  it.     [50  v.  297,  ?  73.] 

J  6269.  Duties  of  guardian  of  person  and  estate.  The 
following  shall  be  the  duties  of  every  guardian  of  any 
minor  who  may  be  appointed  to  have  the  custody  of 
such  minor  and  take  charge  of  the  estate  of  such 
minor,  to-wit: 

First— To  make  out  and  file  w^ithin  three  months 
after  his  appointment,  a  full  inventory,  verified  by 
oath,  of  the  real  and  personal  estate  of  his  ward,  with 
the  value  of  the  same,  and  the  value  of  the  yearly 
rent  of  the  real  estate ;  and  failing  so  to  do  for  thirty 
days  after  he  shall  have  been  notified  of  the  expira- 
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lion  of  the  time  by  the  probate  judge,  said  probate 
judge  shall  remove  him,  and  appoint  a  successor. 

Second — To  manage  the  estate  for  the  best  inter- 
ests of  his  ward. 

Third— To  render  on  oath  to  the  proper  court  an 
account  of  the  receipts  and  expenditures  of  such 
guardian,  verified  by  vouchers  or  proof,  once  in 
every  two  years,  or  oftener,  upon  the  order  of  the 
court,  made  upon  motion  of  any  person  interested  in 
said  ward  or  the  property  of  such  ward,  for  good 
cause  shown  by  flifidavit,  and  failing  so  to  do  for 
thirty  days  after  he  shall  have  been  notified  of  the 
expiration  of  the  time  by  the  probate  judpe,  he  shall 
receive  no  allowance  for  services,  unless  the  court 
shall  enter  upon  its  journal  that  such  delav  was 
necessary  and  reasonable;  provided,  that  in  all  cases 
where  the  whole  estate  of  said  ward  or  of  several 
wards  jointly,  under  the  same  appointment  of  guar- 
dianship, shall  not  exceed  two  hundred  dollars  in 
value,  said  guardian  shall  only  be  required  to  render 
such  account  upon  the  termination  of  said  guardian- 
ship, or  upon  the  order  of  said  court,  made  uponjts 
own  motion  or  the  motion  of  some  person  interested 
in  said  ward  or  wards,  or  in  his,  her  or  their  prop- 
erty, for  good  cause  shown,  and  set  forth  upon  the 
journal  of  said  court. 

Fourth — At  the  expiration  of  his  trust,  fully  to 
account  for  and  pay  over  to  the  proper  person  all  of 
the  estate  of  his  ward  remaining  in  his  hands. 

Fifth—To  pay  all  just  debts  due  from  such  ward, 
out  of  the  estate  in  his  hands,  and  collect  all  debts 
due  such  ward,  and  in  case  of  doubtful  debts  to  com- 
pound the  same,  and  appear  for  and  defend,  or  cause 
to  be  defended,  all  such  suits  against  such  ward. 

Sixth — When  anv  ward  has  no  father,  or  having  a 
father  who  is  unable  or  faila  to  educate  such  ward,  it 
shall  be  the  duty  of  his  guardian  to  provide  for  him 
such  education  as  the  amount  of  his  estate  may  jus- 
tify. 

Seventh — To  loan  or  invest  the  money  of  his  ward 
within  a  reasonable  time  after  he  receives  it,  in  notes 
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or  bonds  secured  by  first  mortgage  on  real  estate  of 
at  least  double  tbe  value  of  the  money  loaned  or  in- 
vested, exclusive  of  improvements,  timber,  or  min- 
erals subject  to  destruction,  or  exhaustion ;  in  bonds 
of  the  United  States  or  or  of  any  state  on  which  de- 
fault has  never  been  made  in  payment  of  interest,  or 
bonds  of  any  county  or  city  in  this  state  issued  in 
conformity  to  law ;  or,  with  the  consent  and  approba- 
tion of  the  probate  court,  in  productive  real  estate 
within  this  state,  the  title  to  which  shall  be  taken  in 
the  name  of  the  guardian  as  such;  and  to  manage 
such  investments,  and  when  deemed  proper,  change 
the  same  into  any  other  investments  of  the  above 
classes;  but  no  real  estate  so  purchased  shall  be  sold 
by  the  guardian  except  with  the  consent  and  appro- 
bation of  the  probate  court;  and  if  said  guardian 
fail  to  loan  or  invest  the  money  of  his  ward  within 
such  reasonable  time,  he  shall  account  on  settlement 
for  such  money  and  interest  thereon,  calculated  with 
annual  rests;  and  also  to  settle  and  adjust,  when 
necessary  or  desirable,  the  assets  which  he  may  re- 
ceive in  kind  from  an  executor  or  administrator,  as 
may  be  most  advantageous  to  his  wards.  But  before 
such  settlement  and  adjustment  shall  be  valid  and 
binding,  it  shall  be  approved  by  the  probate  court, 
and  such  approval  entered  on  its  journal;  and  with 
the  like  approval  to  hold  the  assets  as  received  from 
the  executor  or  admininistrator,  or  what  may  be  re- 
ceived in  the  settlement  and  adjustment  of  said 
assets. 

Eighth— To  obey  and  perform  all  the  orders  and 
judgments  of  the  proper  courts  touching  the  guar- 
dianship.    [77  V.  77  ;  59  v.  55,  'i  14.] 
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Inventory  of  the  real  and  personal  estate,  with  the  value  of 
the  same,  and  the  value  of  the  yearly  rent  of  Baid  estate,  be- 
longing to  A.  B.,  minor  child  of  C.  D.,  deceased. 


Description  of  personal  estate  and  value 
thereof, 


Total  value  of  personal  estate. 


VALIE. 


CTS. 


Description    of  real    estate   and  vatne 
thereof,  and  the  yearly  rent  of  same. 


Total  valno  of  re:>l  estate  and  yearly  rent 
of  same,        ....'.. 


Recapitulation . 


Total  value  of  pei'sonal  estate, 
«         "     "  real  estate, 
u         u     H  yearly  rent  of  real  estate, 


State  of  Ohio, 


-county,  M.    Pei-sonally  ai)peai*ed 


before  me,  the  undersigned,  judge  of  the  probate  court  m  and 
for  said  county,  E.  F.,  guardian  of  the  person  and  estate  of 
A,  B.,  minor,  who,  upon  oath  deposeth  and  saith  that  the  an- 
nexed is  a  full  inventory  of  the  real  and  personal  estate  of  the 
said  minor,  with  the  value  of  the  same,  and  the  value  of  the 
vearly  rent  of  said  real  estate  according  to  the  best  of  his 
knowledge.  E.  F. 

Sworn  to  before  me  and  subscribed  in  my  presence  this 

day  of 188— Pi'obate  Judge. 

By Deputy  Clerk. 

i>rote».— Guardian  has  no  authority  to  convert  land  scrip,  11 
O.  S.  581,  and  can  not  assijrn  it  without  an  order  of  court,  28  O. 
S.  50S,  but  land  scrip  converted  in  good  faith  does  not  make  him 
a  trustee,  15  0. 655.  l Jen  given  by  guardian  binds  ward,  2  0. 401 . 

The  settlement  of  guardian^s  account  is  exclusively  within 
the  juris'iiction  of  the  probate  court,  48  O.  S.  86.  Failure  to 
settle  account  within  time  prescribed  by  law,  a  breach  of  his 
bond,  10  W.  L.  J.  IBS;  failure  to  pay  balance  to  minor  is  not,  17 
O.  8.  648.    See  $  6289. 

The  removal  of  a  guardian  for  cause  by  the  probate  court  la 
within  the  meaning,  69  v  55  requiring  the  guardian  at  the  ex- 
pir:ition  of  his  trust  fully  to  account  for  and  pay  over  to  the 
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proper  person  all  the  estate  of  his  ward  remaining  in  his  bands, 
48  O.  S.  86.  He  could  be  sued  on  bond  without  settlement,  7  O. 
(|jt.  1)  228;  but  now  only  after  setllement,  38  O.  8.  480;  43  O.  S. 
86;  12  Bull  197.  Delay  does  not  discharge  sureties^  Id.  Sureties 
liable  for  all  money  received,  35  O.  S.  650.  Liability  of  substi* 
tuted  surety  for  profits  on  sale  of  real  estate  by  guardian,  44  O. 
i:i.  178.  Surety  on  guardian's  bond  having  paid  judgment 
against  him  is  entitled  as  against  assignee  in  b:tnkruptcy  to 
subject  trust  property  to  payment  of  claim,  12  Bull  199. 

The  action  of  an  in/ant  must  be  brought  by  bis  guardian  or 
next  friend,  and  when  the  action  is  brought  by  his  next  fiiend 
the  court  may  dismiss  it.  if  it  is  not  for  the  benefit  of  the  infant, 
or  substitute  the  guaraian  or  any  person  as  the  next  friend, 
%  4998.  Next  friend  is  liable  for  costs  of  action  brought  by  him, 
and  if  insolvent  the  court  may  en  motion  leuuiie  secuiity 
therefor,  $  4999. 

T/ie  defense  of  an  infant  must  be  by  a  guardian  for  the  suit, 
who  may  be  appointed  by  the  court  in  which  the  action  is 
prosecuted,  or  by  a  judge  tnereof,  or  by  a  probate  judge.  $  5008. 

The  appointment  of  guardian  ad  litem  may  be  maile  upon 
the  application  of  the  infant,  if,  being  of  the  age  of  fourteen 
years,  he  apply  within  twenty  days  after  the  retui*n  of  the 
summons,  or  service  by  publication;  and  in  case  of  his  being 
under  sai(l*age,  or  of  his  neglect  so  to  applj,  the  appointment 
may  be  made  on  the  application  of  the  plaintiff,  or  a  friend  of 
the  infant;  but  the  appointment  can  not  be  made  until  after 
service  of  summons,  or  publication,  g  6004. 

A  guai*dian  can  appear  for  his  ward,  21  O.  S.  661,  and  answer, 
7  O.  (pt.  1)  198;  7  O.  (pt.  2)  188. 

Answer  of  guardian. — The  guardian  of  an  infant,  or  of  a 
person  of  unsound  mind,  or  an-  attoraev  for  a  person  in  prison, 
shall  deny  in  the  nnswer  all  material  allegations  of  the  petition 
prejudicial  to  such  defendant,  $  5078. 

Whei-e  an  action  is  prosecuted  by  A.,  guardian  of  B.  on  an 
instrument  payable  to  ^*'A,  guardian  of  B,"  the  fact  that  the 
ward  becomes  of  age  pending  the  suit  affords  no  grounds  to 
abate  it,  39  O.  S.  607. 

Negliffenceof  guardian  suffering  former  guardian  to  collect 
funds,  16  Bull  109.  Power  of  guardian  to  make  contract  with 
attorneys  to  prosecute  claim  in  Avhich  ward  is  interested  for 
compensation  contingent  on  success,  11  Bull  246. 

Chargeable  with  interest,  6  O.  118, 124,  see  W.  562;  10  W.  L.  J. 
16;  17  N.  H.  609;  with  compound  interest  in  case  of  fraud.  46 
Ala.  287;  12  B.  Mon.  187.  Liable  in  makinsr  investment  for  loss 
sustained  by  failure  to  exercise  proper  diligence,  11  Bush  120; 
46  Vt.  678;  8Ii'ed(N.  C.)  Ea.  285;  43  N.  H.  465;  50  Miss.  238;  2« 
N.  J.  Eq.509;  for  using  funds  for  his  ownbeneUt,  41  Ala.  499;  55 
Pa.  St.  110. 

g  6270.    Duties  of  gnardian  of  estate  only.  When  the 

guardian  is  appointed  to  take  charge  only  of  the  es- 
tate of  a  minor,  his  duties  shall  he  the  same  as  those 
specified  in  the  preceding  section,  except  that  he 
snail  not  be  required  to  perform  the  sixth  duty 
therein  mentioned  when  a  guardian  of  the  person  of 
such  minor  has  been  appointed.    [55  v.  64,  g  15.] 
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§  6271.  Duties  of  guardian  of  the  penon,  eto.  When 
a  guardian  is  appointed  to  have  the  custody,  mainte- 
nance, and  education  of  a  minor,  his  duties  shall  be 
as  follows :  First — To  protect  and  control  the  person 
of  his  ward.  Second — To  provide  a  suitable  mainte- 
nance for  his  ward,  when  necessary,  which  shall  be 
paid  out  of  the  estate  of  such  ward  in  the  hands  of  the 
guardian  of  such  estate,  upon  the  order  of  the  guar- 
dian of  the  person  of  such  ward.  Third— When  such 
ward  has  no  father  or  mother,  or  havine  a  father  or 
mother,  and  such  parent  is  unable  or  Tails  to  main- 
tain or  educate  such  ward,  it  shall  be  the  duty  of  the 
guardian  so  appointed  to  provide  for  him  such  main- 
tenance and  education  as  the  amount  of  his  estate 
may  justify,  which  shall  be  paid  out  of  the  estate  of 
such  ward  in  the  hands  of  the  guardian  of  such  es- 
tate, upon  the  order  of  the  guardian  of  the  person  of 
such  ward.  Fourth — To  obey  and  perform  all  the 
orders  and  judgments  of  the  court  touching  the 
guardianship.     [o5  v.  54,  i  16.] 

g  6272.  Bemoval  of  guardian— His  removal  l^om  State 
ends  guardianship.  The  probate  court  may  at  any 
time  remove  any  guardian,  he  having  thirty  days* 
notice  thereof ,  for  habitual  drunkenness,  neglect  of 
his  duties,  incompetency,  fraudulent  conduct,  re- 
moval from  the  county,  or  any  other  cause  which,  in 
the  opinion  of  such  court,  renders  it  for  the  interest 
of  the  ward  that  such  guardian  be  removed;  the 
removal  from  the  State  of  any  person  who  has  been 
heretofore  or  who  may  be  hereafter  appointed  guar- 
dian, shall  of  itself  determine  the  guardianship  of 
such  person.     [55  v.  54,  §  17.] 

See  $  6017  and  note. 

^  6273.  Release  of  surety  of  guardian — extent  of  lia- 
bility. Any  surety  of  a  guardian  may,  at  any  time, 
apply  to  the  proper  probate  court  to  be  released  from 
his  bond  of  such  guardian,  by  filing  his  request  there- 
for with  the  judge  of  such  court,  and  giving  ten  days' 
notice  to  such  guardian,  when  application  will  be 
made  to  such  court  to  release  such  surety ;  and  if 
such  guardian  fail  to  give  new  bond,  as  by  suchcQurt 
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directed,  he  shall  he  removed  and  his  letters  super- 
seded, hut  such  original  surety  shall  not  he  released 
until  such  euardian  so  gives  honds,  and  such  original 
surety  shall  be  liable  only  for  the  acts  of  such  guar- 
dian from  the  time  of  the  execution  of  the  original 
bond  to  the  filing  and  approval  by  the  court  of  such 
new  bond.     [55  v.  54,  §  18.] 

See  $-6301  et  seq.,  6269n. 

In  an  action  upon  a  guardian's  bond  for  the  recovery  of  the 
amount  found  due  the  ward  upon  a  final  settlement  of  the 
guardian's  accounts  in  the  probate  couil;,  the  sureties  are  con- 
cluded by  the  settlement,  in  the  absence  of  fraud  and  collusion 
to  question  its  correctness  or  to  demand  a  re-heai*ing  of  the 
accounts,  44  O.  S.  339.  Surety  discharged  after  embezzlement 
of  guardian  and  new  bond  given  not  discharged  from  liability 
on  bond,  42  O.  S.  549.  see  1  C.  C.  R.  285.  Sureties  not  released 
by  ward's  receipt  in'  full  to  guai-dian  after  majority  without 
payment  in  fact,  8  Bull  29.  Jurisdiction  of  superior  court  in 
action  on  guardian's  bond.  Id.  To  maintain  an  action  upon  a 
guardian's  bond  for  money  of  the  war4  not  paid  over  by  the 
guardian,  the  amount  must  first  be  ascertained  by  the  pix>bate 
court  upon  a  settlement  of  his  accounts,  12  Bull  197;  38  O.  S. 
430.  The  probate  court  has  power  to  compel  such  settlement 
by  a  non-resident  guardian  or  on  his  default  to  ascertain  the 
amount  upon  evidence.  Notice  to  him  may  be  as  provided, 
g  6406, 12  Bull  197. 

A  guardian  of  the  person  and  estate  of  a  minor  having  re- 
ceived, after  giving  bond,  money  belonging  to  his  ward  and 
converted  it  to  his  own  use,  the  subsequent  resignation  of  the 
guardian,  and  his  removal  to  and  re -appointment  and  qualifi- 
cation in  another  state  and  filing  an  account  there,  in  which  he 
charged  himself  with  the  amount  found  due  by  the  former  court 
at  the  time  of  his  resignation,  will  not  exonerate  the  sureties  on 
the  first  bond,  with  respect  to  the  money  so  conveited,  but  they 
will  be  liable  upon  the  ground  that  the  guardian  failed  to  faith- 
fully perform  his  duties.  Nor  will  the  fact  that  before  such 
second  appointment  he  was  selected  by  his  ward  as  her  guard- 
ian, operate  to  release  such  sureties,  1  C.  C.  R.  285. 

i  6274.  Beaignation  of  guardian,  etc.  The  court  bv 
which  any  guardian  has  been  or  may  be  appointed, 
may,  for  reasons  satisfactory  to  such  court,  accept  the 
resignation  of  any  such  guardian  and  appoint  another 
in  his  stead.    [55  v.  54,  ?  19.] 

When  a  ^ardaln  is  superseded  and  another  guardian  ap- 
pointed in  his  stead  proceedings  in  an  action  against  the  former 
as  such  after  he  has  been  superseded  will  not  operate  against 
or  bind  the  ward  or  the  succeeding  guardian,  2  O.  401. 

g  6275.  Onardians  duties  enforced.  It  shall  be  the 
duty  of  the  court  by  which  any  guardian  has  been  or 
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ma^  be  appointed  to  enforce  the  return,  at  the  pre- 
scribed times,  of  all  inventories  and  accoonta  required 
to  be  filed  in  such  court  by  such  guardian,  and  also  to 
enforce  the  performance  of  all  other  duties  devolvine 
upon  guardians  appointed  by  such  court,  either  with 
or  without  complaint  being  first  made,  and  thereupon 
to  make  and  enter  such  judgments  and  orders  as  may 
be  requisite  in  any  case  to  promote  the  faithful  and 
correct  discharge  of  the  duties  of  such  guardians,  or 
to  preserve  the  estate  of  minors  for  whom  such 
guardians  may  have  been  or  shall  be  appointed.  [55 
V.  54,  i  20.] 

410.  S.  206. 

i  6276.  Effdot  of  removal  of  ward  from  itata — and  ap- 
pointment of  foreign  guardian.  When  a  minor,  for  whom 
a  guardian  has  been  appointed  in  this  state,  shall  re- 
move to  another  state  or  territory,  and  a  guardian  of 
such  infant  shall  be  there  appointed,  the  guardian 
appointed  in  this  state  may  be  removed,  andreouired 
to  settle  his  account  as  hereinafter  provided.  [55  v. 
5  J,  i  17.] 

J  6277.  When  and  nnder  what  oirenmstancei  the 
guardian  here  may  be  removed.  Such  removal  shall 
not  be  made  unless  the  guardian  appointed  in  another 
state  or  territory  shall  apply  to  the  probate  court  in 
this  state  which  made  the  former  appointment,  and 
file  therein  an  exemplification  from  the  record  of  the 
court  making  the  foreign  appointment,  containing  all 
the  entries  and  proceedings  in  relation  to  his  appoint- 
ment, and  his  giving  bond,  with  a  copy  thereof  and 
of  the  letters  of  guardianship,  all  authenticated  as  re- 
quired by  the  act  of  congress  in  that  behalf;  and  be- 
fore such  application  shall  be  heard,  or  any  action 
taken  therein  by  the  court,  at  least  thirty  days*  writ- 
ten notice  shall  be  served  on  the  guardian  appointed 
in  this  state,  specifying  the  object  of  the  application 
and  the  time  when  the  same  will  be  heard :  provided, 
no  such  removal  shall  be  made  in  favor  of  any  foreign 
guardian,  unless  at  the  time  of  the  hearing  the  state 
or  territory  in  which  he  was  appointed  has  made  a 
similar  provision  as  to  wards  removing  from  such 
ptate  or  territory;  and  provided,  further,  that  th^ 
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court  may,  in  any  case,  deny  the  application  unless 
satisfied  that  the  removal  of  the  guardian  appointed 
in  this  state  would  be  to  the  interest  of  the  ward. 
[65  V.  7,  i  2.] 

g  6278.  What  to  be  done  if  gnardian  here  removed. 
If  the  court,  on  such  hearing,  remove  the  guardian, 
the  court  may  cause  all  suitable  orders  to  "be  made 
discharging  the  resident  guardian,  and  authorizing 
the  paymg  over  and  delivery  to  the  foreign  guardian 
all  moneys  and  other  property  in  the  hands  of  the 
resident  guardian  after  his  settlement.     [65  v.  7,  g  2.] 

J  6279.  When  foreign  guardian  of  foreign  ward  may 
demand  or  reoeive  property  of  his  ward  in  this  State.  In 
any  case  in  which  a  guardian  not  appointed  in  this 
State  and  his  ward  are  both  non-residents  of  this 
State,  and  the  ward  is  entitled  to  money  or  other 
proj)erty  in  the  lawful  custody  of  any  executor,  ad- 
ministrator, or  other  person  in  this  State,  such  guar- 
dian may,  by  the  order  of  the  probate  court  of  the 
proper  county,  upon  filing  therein  the  proofs  named 
m  the  second  preceding  section,  and  giving  notice  to 
such  custodian  as  therein  prescribed,  be  permitted  to 
demand,  receive,  or  recover,  by  suit,  such  money  or 
other  property,  and  remove  the  same,  unless  the 
terms  of  limitation  attending  the  right  by  which  the 
ward  owns  the  same,  conflict  with  such  removal.  [65 
V.  7,  2  1.] 

Foreign  gnardian  ineligible  to  appointment  as  such  in  Ohio 
will  not  be  permitted  to  collect  money  due  the  ward  in  this 
State,  19  Bull  106. 

J  6280.  Sale  of  personal  and  real  estate  of  minors— 
One  application  for  sale  of  real  estate  of  two  or  more 
vards — Two  or  more  guardians  may  join.  The  guardian 
of  the  person  and  estate,  or  of  estate  only,  shall  have 
power,  when  for  the  interest  of  the  ward,  to  sell  all 
or  any  part  of  the  personal  estate  of  the  ward,  and 
whenever  necessary  for  the  education,  support,  or 
payment  of  just  debts  of  any  minor,  or  for  the  dis- 
charge of  any  liens  on  the  real  estate  of  such  minor, 
or  whenever  the  real  estate  of  such  minor  is  sufler- 
ing  unavoidable  waste,  or  a  better  investment  of  the 
yalue  thereof  can  be  made,  and  the  court  shall  b^ 
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satisfied  that  a  sale  -thereof  will  be  for  the  benefit  of 
any  minor,  the  probate  court  by  which  a  guardian  of 
the  person  and  estate,  or  of  the  estate  on! v,  has  been 
appointed,  may,  on  the  application  of  such  guardian, 
order  the  real  estate  of  such  minor,  or  a  part  thereof, 
situate  in  this  State,  to  be  sold ;  and  where  any  per- 
son is  such  guardian  for  two  or  more  minors  whose 
real  estate  is  owned  by  them  jointly,  or  in  common, 
the  guardian  mav  in  one  application  ask  for  the  sale 
of  the  interest  of  all  or  any  number  of  his  wards  in 
such  real  estate;  and  where  different  persons  are 
guardians  of  minors  so  interested  jointly,  or  in  com- 
mon, in  the  same  real  estate,  such  guardians  may 
join  in  one  application ;  and  on  the  hearing,  in  either 
case,  the  court  may  authorize  the  sale  of  the  interest 
of  one  or  more  or  of  all  such  wards,  as,  in  its  discre- 
tion, it  may  deem  right  and  proper.  [56  v.  88,  {22; 
59  V.  19,  i  1.] 

The  power  to  sell  real  estate  does  not  exist  independent  of 
statute,  38  Mo.  18;  47  N.  Y.  21;  6  K.  I.  296;  6  Hill  (N.  Y.)  416;  14 
S.  ar  R.  486;  18  Gratt  (Va.)  651,  Bee  SO  Mich.  836:  85  la.  621;  19 
111.  295.  The  statute  raunt  be  strictly  followed,  20' Cal.  862:  24  la. 
131;  41  Pa.  St.  120;  47  111.  278;  2  Pet.  (U.  8.)  157;  25  3Io.  684. 
Conversion  of  ward's  real  estate  into  personal  does  not  alter 
course  of  descent,  16  Bull  271. 

J  6881.  Petition  for  lale  of  real  estate.  Such  appli- 
cation for  sale  of  real  estate  shall  be  by  petition,  which 
shall  set  forth,  specifically :  First— The  value  and 
character  of  all  personal  estate  belonging  to  such 
ward  that  has  come  to  the  knowledge  or  posses- 
sion of  such  guardian.  Second — The  disposition  made 
of  such  personal  estate.  Third — The  amount  and 
condition  of  such  ward's  personal  estate,  if  any,  de- 
pendent upon  the  settlement  of  any  decedent's  es- 
tate, or  the  execution  of  any  trust.  Fourth — The 
annual  value  of  the  real  estate  of  the  ward,  with  a 
pertinent  description  of  such  real  estate.  Fifth — 
The  amount  of  rent  received,  and  the  application 
thereof.  Sixth — The  proposed  manner  of  re-invest- 
ing the  proceeds  of  the  sale,  if  asked  for  that  purpose. 
Seventh — Each  item  of  indebtedness,  or  the  amount 
and  character  of  the  lien,  if  the  sale  is  prayed  for  the 
discharge  thereof.     Eighth— The  age  of  the  ward^ 
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where  and  with  whom  residing.  Ninth — If  there  be 
no  personal  estate  belonging  to  such  ward  in  poses- 
sion  or  expectancy,  and  none  has  come  into  the  hands 
of  such  guardian,  and  no  rents  have  been  received, 
the  fact  shall  be  stated  in  the  petition :  If  it  is  de- 
sired that  the  land  sought  to  be  sold,  or  any  part 
thereof,  shall  be  laid  out  in  town  lots,  that  fact  shall 
be  stated  and  the  reasons  therefor,  and  the  manner 
in  which  the  same  is  to  be  laid  out.  [55  v.  54,  i  23 ; 
52v.  76,  §1,2.] 

The  petition  must  contain  a  description  of  all  the  i*eal  estate 
of  the  ward,  and  when  the  contrary  does  not  appear  it  will  be 
pi*esumed  that  the  real  estate  described  in  the  petition  includes 
all  that  the  ward  owns,  26  O.  S.  636. 

§  6382.  Kotioe  of  filing  petition,  etc.  Upon  such 
petition  being  filed,  verified  by  the  oath  of  the  guar- 
dian, the  court  shall  order  the  petitioner  to  give  no- 
tice to  his  ward,  who  shall  be  defendant  to  the  peti- 
tion, of  the  filing  and  demand  thereof,  and  the  time 
when  the  same  will  be  heard,  in  such  manner  as  to 
the  court  sh>ill  seem  reasonable  and  proper.  [55  v. 
54,  i  24.] 

§  6283.  Hearing  of  petition — Appraiser 8~ Survey  into 
town  lots.  At  the  time  appointed  for  the  hearing  of 
said  petition,  and  being  satisfied  that  the  notice 
named  in  the  last  preceding  section  has  been  given, 
and  that  such  real  estate  ought  to  be  sold,  the  court 
shall  appoint  three  freeholders  of  the  county  in 
which  said  real  estate  shall  be  situated,  who  are  not 
of  kin  to  the  petitioner,  to  appraise  said  real  estate ; 
and  if  such  petition  seeks  to  have  the  land  or  any 
part  thereof  laid  out  into  town  lots,  and  the  court 
finds  that  it  will  be  to  the  advantage  of  the  ward  to 
have  the  same  done,  the  court  shall  also  authorize 
the  survey  and  platting  of  the  land  for  that  purpose. 
[56  V.  88,  i  25 ;  52  v.  76,  i  2.] 

Judgment  and  order  to  appraise,  see  $  6155. 

§  6284.  Oath  of  appraisers,  Said  appraisers  shall 
take  an  oath  to  truly  and  impartially  appraise  said 
real  estate  at  the  fair  cash  value,  which  oath  shall  b^ 
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indonsed  on  the  certificate  of  their  appointment,  or 
order  of  sale  issued  by  the  court.    [56  v.  54,  }  26.] 

J  6286.  Guardian  to  exeonta  bond  before  tale.  Upon 
the  appraisement  of  said  real  estate  being  filed, 
signed  by  said  appraisers,  the  court  shall  require 
such  ^ardian  to  execute  a  bond,  with  sufficient 
freehold  sureties,  payable  to  the  state  in  double  the 
appraised  value  of  such  real  estate,  with  condition 
for  the  faithful  discharge  of  his  duties,  and  the  faith- 
ful payment,  and  accounting  for,  of  all  moneys  aris- 
ing from  such  sale  according  to  law.     [55  v.  54,  i  27.1 

Form  of  report  of  appraisers,  see  nnder  g  6157. 

[Follow  form  under  |  6150  to  *  and  continue.]  The  con- 
dition of  the  above  oliligation  is  snch  that  whereas,  the  above 
bound  A.  B.  was  hei-etofore  appointed  guai'dian  of  the  estate 
of  X.  Y.,  a  minor  child  of county,  Ohio;  and  wiiich  ap- 
pointment the  said  A.  B.  accepted  and  gave  bond  and  took  tiie 
oath  required  by  law. 

And.  whereas,  the  said  A.  B.  as  such  ^ardian  has  made 

application  to  the  probate  c^urt  of county  for  an  order 

to  sell  certain  real  estate  of  said  minor  wliich,  under  pro- 
ceedings in  said  court  duly  had,  has  been  appraised  at  the  sum 
of  dollars. 

And,  whereas,  said  court  has  ordered  said  A.  B.  to  execute 
a  bond  as  such  guardian  accoi*ding  to  the  statute  in  such  cat»es 
made  and  pi-ovided. 

Now,  therefore,  if  the  said  A.  B.  shall  faithfully  discharge 
his  duties  as  guardian  of  the  aforesaid  X.  Y.  and  shall  faith- 
fully make  payment  and  account  for  all  moneys  arising  from 
such  sale  according  to  law,  then  this  obligation  to  be  void ;  other- 
wise to  remain  in  full  force.  [Signed.] 

Executed  in  presence  of 

^  6286.  Order  of  sale  of  real  estate— private  sale  when 
—laying  ont  in  town  lots.  Upon  such  bond  being  filed 
and  approved  by  the  court,  it  shall  ofder  the  sale  of 
snch  real  estate,  at  auction,  for  not  less  than  two- 
thirds  of  the  appraised  value  thereof,  providing  in  the 
order  for  reasonable  notice  and  the  place  of  such  sale 
in  the  county  in  which  such  real  estate  shall  lie ;  and 
the  credit  to  be  given  for  the  payment  of  the  purchase 
money,  and  the  deferred  payments  of  the  purchase 
money  shall  be  secured  by  a  mortgage  executed  by 
the  purchaser  on  the  real  estate  sold,  and  they  shall 
bear  interest  at  the  legal  rate  per  annum  from  the  day 
of  sale,  payable  annually :  provided,  however,  that  if 
it  is  made  to  appear  to  such  probate  court  that  it  will 
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be  more  for  the  interest  of  said  ward  to  sell  such  real 
estate  at  private  sale,  it  may  authorize  said  guardian 
to  sell  the  same  at  private  sale,  either  in  whole  or  in 
parcels,  and  upon  such  terms  of  paymt  nt  as  may  be 
prescribed  by  the  court;  and  in  no  case  shall  such 
real  estate  be  sold  at  private  sale- for  less  than  the  ap- 
praised value  thereof ;  and  if  the  petition  includes  an 
application  for  the  laying  out  into  town  lots  of  the 
land  to  be  sold,  or  any  part  thereof,  and  the  court  ap- 
prove the  survey  and  plat  made  for  that  purpose,  the 
court  shall  also  authorize  the  guardian,  on  behalf  of 
his  ward,  to  sign,  seal,  and  acknowledge  the  plat  in 
that  behalf  for  record  according  to  law.  [04  v.  14, 
8  28;  56  V.  88,  ?  25 ;  52  v.  76,  U  1,  2,] 

Jforms. — Order  for  public  or  private  Hale  §6161.— Notice  of  sale 
g  6159.  Sale  of  land  without  giving  bond  not  void,  42  O.  S.  254; 
26  Je2.  636;  16  Bull.  89. 

J  6287.  Report  of  sale,  oonfirniation  and  deed.  Upon 
the  return  of  the  order  of  sale  issued  by  the  court, 
such  guardian  shall  make  report  of  the  sale  by  him 
made;  whereupon  the  court,  on  being  satisfied  that 
such  sale  was  fairly  and  legally  made,  shall  confirm 
the  same,  and  order  the  petitioner  to  execute  a  deed 
of  conveyance  for  the  real  estate  so  sold,'  upon  the 
purchaser  securing  the  deferred  payments  of  the 
purchase  money  in  the  manner  prescribed  in  the  last 
preceding  section.    [55  v.  54,  i  29.] 

Forms. — Report  of  sale;  when  no  sale  effected.  Oi*der 
of  re-appraisement,  $  6162.  Confirmation,  etc.,  and  deeti, 
$6162.  Doctrine  of  caveat  emptor  applies',  32  Ga.  376;  86  111.  523; 
1  Neb.  254 ;  8  O.  S.  277;  13  Pa.  St.  124;  9  Wheat.  (U.  S.  )  116;  eee 
8  Mass.  162;  10  O.  S.  557;  52  Am.  Dec.  463;  9  Cal.  181. 

J  6288.  Gaardian's  oompensation.  Every  guardian 
shall  be  allowed,  by  the  court  settling  his  account, 
the  amount  of  all  his  reasonable  expenses  incurred 
in  the  execution  of  his  trust ;  and  also  such  compen- 
sation for  his  services  as  the  court  shall  deem  reason- 
able.   [55v.  64,  §30.] 

See  $6188.  Loss  through  ignorance  when  acting  in  good  faith 
does  not  deprive  guardian  of  all  compensation,  12  Bull  59,  see 
15  Pick.  471;  65  N.  C.  266;  11  Vt.  122;  84^Ala.  442;  3  Johns  Ch.  48; 
29  Ga.  758;  32  Me.  159;  46  Pa.  St.  347;  40  Vt.  678;  23  Ark.  47;  12 
Gratt  (Va.)  608.  * 
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§  6289.  Effect  of  Mttlement  with  eovt  Wlien  and 
how  ward  may  reyiew  settlement.  The  settlement  made 
in  the  probate  court  of  the  accoants  of  a  guardian 
shall  be  final  between  him  and  his  ward,  unless  an 
appeal  be  taken  therefrom  to  the  court  of  common 
pleas  in  the  manner  provided  by  law;  saving,  how- 
ever, to  any  such  ward  the  right  of  opening  and  re- 
viewing such  settlement,  for  fraud  or  manifest  mis^ 
take,  by  civil  action  in  the  court  of  common  pleas  of 
the  county  in  which  such  settlement  was  made,  or 
the  county  where  such  guardian  may  reside  when 
the  petition  is  filed,  at  the  option  of  the  plaintiff  in 
such  action,  at  an;^  time  within  two  years  after  the 
said  ward  shall  arrive  at  full  age.    [55  v.  54,  i  31.] 

So ttlemont  final  iinleis  nppealed  from  82  O.  S.  18.  Snretics 
concluded  by  .•settlement,  44  O.  S.  %i9.  Their  liability  not  uf- 
fected  by  correction,  35  O.  S,  550,  see  62G9n. 

§  6290.  Foreign  minors  and  gnardiani ;  their  rights 
in  this  state.  Sale  of  their  lands.  Additional  seonrity. 
Minors  living  out  of  this  state  and  owning  lands 
within  the  same  shall  be  entitled  to  the  benefit  of 
this  act;  and  guardians  of  minors  residing  out  of  this 
state,  who  have  been  appointed  according  to  the  laws 
of  the  state  or  territory  where  they  may  reside,  shall 
have  the  right  to  brin^  and  maintain  actions  and 
enforce  the  collection  of  ludgments,  rendered  in  such 
cases  in  their  favor,  in  the  same  manner  and  to  the 
same  extent  that  they  CQuld  do  if  they  had  been  ap- 
pointed under  the  laws  of  this  state,  upon  giving 
security  for  the  costs  which  may  accrue  in  such 
actions,  in  the  same  way  other  non-residents  are 
obliged  to  do  under  the  laws  of  this  state.  All  appli- 
cations for  the  sale  of  real  estate  by  guardians  of 
minors  who  live  out  of  this  state  shall  be  made  in  the 
county  in  which  the  land  is  situate ;  or,  if  situate  in 
more  counties  than  one,  then  in  one  of  the  counties 
in  which  a  part  of  such  real  estate  is  situate ;  and  ad- 
ditional security  shall  be  required  from  such  guardian 
or  guardians,  when  deemed  necessary,  and  such  as 
may  be  approved  by  the  probate  court  of  the  county 
in  which  such  application  is  made.    [55  v.  54,  §  32.] 
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J  6291.  Settlement  by  exeontori,  adminifltrators,  eto., 
of  gnardians.  How  enforced.  When  any  guardian  has 
died,  or  may  hereafter  die,  or  shall,  by  reason  of  in- 
sanit^ror  other  incompetency,  be  placed  under  guard- 
ianship, before  the  settlement  in  court  of  his  or  her 
guardianship  account,  it  shall  be  the  duty  of  the  ex- 
ecutor, administrator,  or  guardian,  of  such  deceased 
or  incompetent  guardian  to  settle  said  account,  in  the 
same  manner  as  such  guardian  ought  to  have  done ; 
and  any  person  having  an  interest  in  the  settlement 
of  such  account,  or  the  court  by  which  such  guardian 
was  appointed,  of  its  own  motion,  may,  by  citation  to 
be  issued,  returned,  and  proceeded  upon  according 
to  the  provisions  of  law  which  may  then  be  in  force 
for  the  settlement  of  decedent's  estates,  compel  such 
settlement  to  be  made  by  the  administrator,  execu- 
tor, or  guardian  of  such  deceased  or  incompetent 
person  as  aforesaid.  The  executor,  administrator,  or 
guardian  making  such  settlement  shall  be  allowed 
such  compensation  for  the  same  as  the  court  with 
which  the  settlement  is  made  shall  deem  reasonable. 
[84  V.  204 ;  55  v.  64,  i  33.] 

$  6175.  A  35  O.  S.  550;  42  O.  S.  549.. 

i  6292.  Effect  of  marriage  of  female  guardian — her 
account  and  settlement.  When  any  unmarried  woman, 
who  has  been  or  may  be  appointed  guardian  of  any 
minor,  shall  marry,  such  marriage  shall  of  itself 
determine  the  guardianship  of  such  woman ;  and  the 
probate  court  of  the  proper  county  shall  appoint 
another  guardian  for  such  minor,  to  which  last  named 
guardian  all  the  estate  of  such  minor  shall,  on  de- 
mand, be  delivered  up  by  such  former  guardian ;  and 
she  shall  forthwith  render  her  guardianship  account 
for  final  settlement.     [56  v.  88,  §  34.] 

19  Bull  106. 

§  6293.  Wards  may  be  bound  out  upon  approval  of 
probate  court.  The  guardian  of  a  female  under  twelve 
years  of  age  or  a  male  under  fourteen  years  of  a^, 
may,  if  it  be  necessary,  bind  such  minor  to  any  suit- 
able person,  until  such  minor  shall  arrive  at  the  age 
of  twenty-one  if  a  male  or  eighteen  if  a  female,  or  for 
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a  shorter  period,  but  no  such  indenture  shall  be  cxe- 
.  cuted  unless  the  probate  court  appointing  such  guar- 
dian shall  first  approve  such  bindins  and  tlie  terms 
and  conditions  of  the  indentures,  ana  evi<lence  such 
approval  by  a  certificate  under  the  seal  of  tlie  court, 
indorsed  upon  the  indentures.  [5C  v.  88,  §  6.] 
.See  $3118-3136. 

2  6294.  Beleaae  of  wards  tax  title  by  guardian— eiFeot 
of  tender  of  deed.  When  any  minor  has  title  to  an  v 
real  estate  by  tax  title  only,  the  ffuardian  of  sucn 
minor  may,  if  he  deem  it  advisable,  by  deed  of  release 
and  quit  claim  convey  such  minor  s  interest  or  title 
to  the  person  entitled  to  redeem  such  real  estate, 
upon  receiving  from  such  person  the  full  amount  paid 
for  such  tax  title  with  the  penalty  and  interest  al- 
lowed by  law  in  that  behalf;  and  if  any  such  guardian 
shall  tender  such  deed  to  the  person  so  entitled  to 
redeem  such  real  estate,  and  such  person  shall  refuse 
to  accept  the  same  and  pay  as  aforesaid,  such  person 
in  any  proceeding  thereafter  instituted  to  redeem  or 
recover  such  real  estate  shall  not  recover  costs.  [50 
v.  265,  i  1,  2.] 

2  6295.  Power  of  guardian  to  lease  for  three  yean. 
A  guardian  of  the  person  and  estate,  or  of  the  estate 
only,  of  any  minor  may  lease  the  real  estate  of  his 
ward  for  any  term  not  exceeding  three  years  and  not 
extending  beyond  the  minority.     [69  v.  65,  ?  14.] 

18  Pa.  St.  9;  58  N.  T.  18.5;  47  Am.  Dec.  41;  15  111.  62,  33  Id.  212; 
53Pa.  St.  600;  25  Wis.  646.  Terminated  on  ward's  attaining 
majority,  etc.,  16  Mass.  443;  6 Paige  390  or  at  his  death, 46 N.  i. 
694;  10  £:ast.  494. 

g  6296.  Power  to  lease  for  fifteen  years  to  save  prop- 
erty from  sale.  Such  guardian  may  also  lease  the  real 
estate  of  his  ward  for  any  term  not  exceeding  fifteen 
years,  although  such  term  extend  beyond  the  minor- 
ity, whenever  the  court  appointing  him  shall,  on  his 
application,  find  that  such  lease  will  be  to  the  ad- 
vantage of  the  ward,  and  is  necessary  to  secure  the 
improvement  of  the  real  estate  and  to  increase  its 
rents,  and  that  such  increase  is  needed  for  the  sup- 
port and  education  of  his  ward  or  to  pay  his  liabilities 
or  any  liens  on  or  claims  against  his  estate,  and  that 
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by  such  lease  a  sale  of  real  estate  for  these  purposes 
may  be  prevented.    [73  v.  207,  §  1|  3.] 

§  6297.  Petition  for  lease.  Such  application  shall  be 
by  petition,  which  shall  contain  a  description  of  the 
real  estate  and  a  particular  statement  of  its  vahie  and 
the  value  of  all  other  property  or  effects  of  the  ward, 
and  his  income  and  expenses,  a  detailed  statement  of 
the  improvements  proposed  and  the  liabilities  or  ex- 
pense of  support  and  education  to  be  provided  for, 
the  rent  of  the  real  estate  as  it  is,  and  the  probable  in- 
crease of  rent  if  the  improvements  are  made,  the 
means  intended  to  be  used  in  making  the  improve- 
ments and  the  proposed  terms  and  time  of  the  lease ; 
and  such  other  facts  as  shall  be  pertinent  to  the 
question  whether  the  authority  for  making  the  lease 
should  be  granted.    [73  v.  207,  J  2.] 

J  6298.  Who  may  unite  in  application  and  proceedings 
thereon.  In  such  application  the  guardian  may  act 
on  behalf  of  two  or  more  wards,  and  two  or  more 
guardians  of  different  wards  may  unite,  when  all  the 
wards  are  jointly  or  in  common  interested  in  the 
real  estate,  and  the  same  rules  shall  apply  as  to  par- 
ties and  notice  as  in  application  for  sale  of  real  es- 
tate; and  on  the  hearing  the  court  shall  appoint 
three  disinterested  freeholders  of  the  county  in 
which  the  real  estate  is  situate,  who  are  not  of  kin  to 
the  petitioner,  to  view  the  premises  and  report  under 
oath  their  opinion  of  the  probable  cost  of  the  im- 
provements proposed,  whether  the  same  and  the 
proposed  lease  would  be  for  the  best  interest  of  the 
ward  or  wards,  and  if  so  upon  what  terms  the  lease 
should  be  made,  and  the  report  shall  be  returned  on 
or  before  a  day  named  in  the  order  for  the  final  hear- 
ing of  the  case.    [73  v.  207,  §  3,  5,  6.] 

J  6299.  Hearing  and  orders  thereon.  On  the  final 
hearine;,  if  the  report  of  the  freeholders  be  in  favor 
of  the  lease,  and  the  court  be  of  opinion  that  it  will 
be  to  the  advantage  of  the  ward  or  wards  to  improve 
and  lease  the  real  estate,  and  that  such  lease  is  nec- 
essary to  secure  the  improvements  and  increase  the 
rents,  and  that  such  increase  is  needed  for  the  sup- 
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port  and  education  of  the  ward  or  wardfl,  or  to  pay 
his  or  their  liabilities  or  liens  or  other  claims  against 
his  or  their  estate,  and  that  by  such  lease  a  sale  of 
real  estate  for  any  of  these  purposes  may  be  pre- 
vented, the  court  shall  make  an  order  authorizing 
the  leajse  to  be  made  on  such  terms  and  in  such 
manner  as  the  court  shall  think  proper.  [73  v.  207, 
§4.] 

J  6800.  How  improvementi  may  be  made.  In  the 
lease  made  in  pursuance  of  such  order,  it  may  be 
provided  that  the  improvements  shall  bo  made  by 
the  tenant  as  part  of  the  rent,  or  by  the  guardian, 
either  out  of  the  rent  or  other  means  of  the  ward  or 
wards,  as  the  court  may  have  directed.  [73  v.  207, 
§1.] 

J  6301.  When  lease  extendixig  beyond  minority  de- 
termines— Lien  of  tenant  for  improvements.  Anv  lease 
made  by  a  guardian  to  extend  beyond  the  minority 
shall,  nevertheless,  determine  when  the  ward,  if 
there  be  but  one,  arrives  at  full  age,  or  if  more  than 
one,  when  all  of  them  arrive  at  fuil  age,  unless  such 
ward  or  wards  then  confirm  the  same;  and  in  case 
of  the  death  of  the  ward,  if  there  be  but  one,  or  of  all 
of  them,  if  more  than  one,  the  lease  shall  also  de- 
termine, unless  the  legal  representatives  of  such 
ward  or  wards  confirm  the  same ;  if  there  be  more 
than  one  ward,  and  some,  but  not  all  die,  the  lease 
shall  continue  till  the  survivor  or  survivors  reach 
full  age;  and  when  such  lease  is  determined  by  rea- 
son of  the  death  or  majority  of  the  ward  or  wards, 
the  tenant  shall  have  a  lien  on  the  premises  for  any 
sum  or  sums  expended  by  him  in  pursuance  of  the 
lease  in  making  improvements  and  for  which  com- 
pensation shall  not  have  been  made,  either  by  the 
rent  or  otherwise.    [73  v.  207,  ?  1.] 

OP  LUNATICS,  IDIOTS  AND  IMBECILES. 

J  6802.  Onardian  for  idiot,  imbecile  and  lunatic — Wbo 
is  an  imbecile.  The  probate  court,  upon  satisfactory 
proof  that  any  person  resident  of  the  county,  or 
having  a  legal  settlement  in  any  township  thereof, 
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is  an  idiot,  imbecile  or  lunatic,  shall  appoint  a  guard- 
ian for  such  person,  which  guardian  shall,  by  vir- 
tue of  such  appointment,  be  the  guardian  of  the 
minor  children  of  his  ward,  unless  the  court  shall 
appoint  some  other  person  as  their  guardian;  an 
imbecile  shall,  in  this  chapter,  be  understood  to 
mean  a  person  who,  not  born  idiotic,  has  become  so. 
[53  V.  81,  i  41,  43,  44 ;  69  v.  174,  H ;  3a  v.  40,  §  17.] 

Appointment  of  guardian  for  an  imbecile  is  only  priTna  facie 
evidence  of  imbecility,  35  O.  S.  587.  Appointment  mav  be  for 
lunatic  and  minor,  and  that  for  lunatic  continues  ana  bonds- 
men liable,  36  O.  S.  460.  The  due  appointment  b^  the  probate 
court  of  a  guardian  for  a  person  as  an  idiot,  imbecile  or  lunatic 
is  conclusive  evidence  of  such  person's  incapacutj  to  make  or 
latil'y  a  contract  or  do  any  act  m  derogation  of  his  guardian^s 
authority  pending  the  guardianship;  us  to  the  ward's  capacity 
to  marry,  to  make  a  will  or  commit  a  crime  the  appointment 
IS  only  prima  /aci«  evidence  of  incompetency,  19  Bull  64.  No  no- 
tice required  on  application  for  appointment  of  guardian  for 
imbecile,  18  Bull  37.  Omission  of  journal  to  show  notice  sup- 
plied by  nunc  pro  tunc  entry  alter  tema.  Id.  Appeal  from 
order  of  probate  overruling  motion  of  imbecih;  ward  to  term- 
inate guardianship;  19  Buir4^. 

§  6303.  When  wife  may  be  appointed  gnardian—Lia- 
bility  of  sureties.  When  any  person  having  a  wife 
shall  be  declared  to  be  an  idiot,  imbecile,  or  lunatic, 
it  shall  be  lawful  for  the  probate  judge  to  appoint 
the  wife  of  such  person  his  guardian,  if  it  be  made 
to  appear  to  the  satisfaction  of  the  judge  that  she  is 
competent  to  discharge  the  duties  of  such  appoint- 
ment, and  any  married  woman  appointed  such  guard- 
ian shall,  in  her  said  capacity,  have  power  to  enter 
into  official  bonds,  and  she  and  her  sureties  thereon 
shall  be  liable  in  the  same  manner,  and  to  the  same 
extent  as  though  said  bond  was  executed  bv  a/(p?nw« 
sole.    [53v.  81,  H2.] 

J  6304.  Laws  applicable  to  guardians  of  lunatics, 
idiots,  imbeciles  and  their  children;  settlement  of  such 
guardians.  All  laws  relating  to  guardians  for  minors 
and  their  wards,  and  all  laws  pointing  out  the  duties, 
rights,  and  liabilities  of  such  guardians  and  their 
sureties,  in  force  for  the  time  being,  shall  be  appli- 
cable to  guardians  for  idiots,  imbeciles,  and  lunatics, 
and  their  children,  except  as  otherwise  specially  pro- 
vided; but  in  the  settlement  of  the  accounts  of  such 
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guardians,  no  voucher  shall  he  received  from  or  al- 
lowed as  a  credit  to  the  guardian  of  any  idiot,  im- 
hecile,  or  lunatic,  which  shall  be  signed  or  purport  to 
be  signed  by  such  idiot,  imbecile,  or  lunatic;  and  pro- 
vided, that  any  settlement  of  the  account  of  any  such 
guardian  heretofore  made*  in  which  any  such  receipt 
shall  have  been  allowed  as  credit  to  hucIi  guardian, 
shall  be  held  and  deemed  absolutely  null  and  voi<), 
and  any  settlement  made  by  any  such  guardian  shall, 
at  any  time  within  two  years  after  the  appointment 
of  another  guardian,  or  after  the  disability  of  such 
ward  may  be  removed,  or  such  ward  may  die,  be 
opened  up  and  reviewed,  on  the  motion  of  suVh  newly 
appointed  guardian,  or  legal  representative,  or  of  anv 
other  interested  person,  notice  of  which  motion  shall 
be  given  by  publication  or  otherwise  as  the  probate 
judge  may  direct.    [65  v.  206,  §  45.] 

Liability  of  sureties,  see  44  O.  S.  178,  *i6273«. 

J  6305.  Suit  by  guardian  of  idiot,  imbeoile  or  lunatio, 
and.  revivor  of  same.  Such  guardian  may  sue  in  his 
own  name,  describing  himself  as  guardian  of  the  ward 
for  whom  he  sues,  and  when  his  guardianship  shall 
cease,  by  his  death,  removal,  or  otherwise,  or  by  the 
decease  of  his  ward,  any  suit,  action,  or  proceeding 
then  pending  shall  not  abate,  if  the  right  survive,  but 
his  successor  as  guardian,  or  such  idiot,  imbecile,  or 
lunatic,  if  he  be  restored  to  his  reason  or  the  execu- 
tor or  administrator  of  such  idiot,  imbecile,  or  lunatic 
as  the  case  may  require,  shall  be  made  party  to  the 
suit  or  other  proceeding,  in  like  manner  as  is  or  may 
be  provided  by  law  for  making  an  executor  or  admin- 
istrator party  to  a  suit  or  proceeding  of  a  like  kind, 
where  the  plaintiff  dies  during  its  pendency.  [5J  v. 
81,  i  46.] 

2  6306.  Sale  of  real  estate  by  guardian  of  idiot,  imbe- 
oile orlanatic— Petition— Private  sale— Wife  party  defen- 
dant.  AVhenever  the  sale  of  the  real  estate  of  such 
ward  is  necessary  for  his  sunport,  or  the  support  of 
his  family,  or  the  payment  of  his  debts,  or  such  sale 
will  be  for  the  interest  of  such  ward,  or  his  children, 
the  guardian  may  sell  the  same  under  like  proceed- 
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ings  as  are  or  may  be  required  by  law  to. authorize 
the  sale  of  real  estate  by  the  guardian  of  a  minor,  or 
if  it  be  more  for  the  interest  of  such  idiot,  imbecile, 
or  lunatic,  or  his  children,  the  probate  court,  upon 
the  petition  of  the  guardian,  may  authorize  him  to 
sell  said  real  estate  at  private  sale,  either  in  whole  or 
in  parcels,  and  upon  such  terms  of  pa^^ment  as  shall 
be  prescribed  by  the  court :  Said  petition  shall  con- 
tain a  pertinent  description  of  the  real  estate  pro- 
posed to  be  sold,  a  statement  of  its  value  as.  nearly  as 
can  be  ascertained,  and  the  facts  on  which  the  appli- 
cation is  founded,  and  if,  upon  hearing,  the  court 
shall  be  satisfied  that  it  will  be  more  for  the  interest 
of  the  ward  that  said  real  estate  should  be  sold  at 
private  than  at  public  sale,  the  court  may  make  an 
order  authorizing  said  sale,  and  prescribing  the  terms 
thereof,  first  taking  from  said  guardian  a  sufficient 
bond  for  the  faithful  performance  of  his  duty  in  the 
premises,  and  for  accounting  for  the  proceeds  of  all 
sales  made  under  said  order:  provided,  however,  that 
the  guardian  shall  not  be  authorized  to  sell  the  real 
estate  at  private  sale  for  less  than  its  full  appraised 
value ;  and  if  the  ward  have  a  wife  she  shall  be  made 
a  defendant  to  the'petition,  and  if  she  file  her  answer 
consenting  to  the  sale  free  and  discharged  of  all  right 
and  expectancy  of  dower  therein,  such  answer  shall, 
on  the  sale  being  confirmed,  be  a  full  release  of  her 
expectancy  of  dower,  and  unless  in  such  answer  she 
waive  any  allowance  in  lieu  of  dower,  the  court,  shall 
allow  her  out  of  the  proceeds  of  the  sale  such  sum  in 
money  as  is  the  just  and  reasonable  value  of  her  ex- 
pectancy of  dower.    [60  v.  76,  §  47 ;  59  v.  55,  §  1.] 

§  6307.  Dower  of  idiotio,  imbecile  or  insane  widow, 
how  assigned  or  sold  by  guardian.  The  guardian  of  any 
idiotic,  imbecile,  or  insane  widow,  who  has  or  is  sup- 
posed to  have  a  right  of  dower  in  any  lands  or  tene- 
ments, of  which  her  husband  was  seized  as  an  estate 
of  inheritance,  or  in  any  land  held  by  bond,  article, 
or  other  evidence  of  claim,  where  the  dower  has  not 
been  assigned,  shall  have  power  to  sell,  compromise, 
or  adjust  the  same  upon  such  terms  as  he  shall  deem 
lor  the  interest  of  such  widow,  and  as  the  probata 
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court  of  the  county  in  which  the  guardian  was  ap- 
pointed shall  approve ;  and  after  such  approval,  the 
guardian  may  execute  and  deliver  all  needful  deeds, 
releases,  and  agreements  for  the  sale,  compromise  or 
assignment  of  such  dower.    f02  v.  102,  ^  1,  2,  3.] 

g  6308.  Ouardian  empowered  to  lease  aad  improTO 
estate  —  termiiiation  of  lease — lien  of  tenant.  Such 
guardian  may  also,  in  like  manner  as  the  guardian  of 
a  minor,  and  on  like  proceedings,  be  authorized  to 
lease  and  improve  the  real  estate  of  his  ward ;  and  if 
the  lease  extend  beyond  the  time  of  the  restoration 
of  such  ward  to  sound  mind,  or  his  death,  such  lease 
shall  determine  on  his  restoration  or  death,  unless 
the  same  be  confirmed  by  such  ward  or  his  legal 
representatives ;  but  if  such  lease  determine  by  reason 
of  the  restoration  of  the  ward  or  his  death,  the  tenant 
shall  have  a  lien  on  the  premises  for  any  sum  or 
sums  expended  by  him  in  pursuance  of  the  lease  in 
making  improvements  and  for  which  compensation 
shall  not  have  been  made  either  by  the  rent  or  other- 
wise.   [73  V.  207,  a  1,  2,  3,  4,  5,  6.] 

§  6309.  Long  lease  by  guardian  may  be  anthorised  by 
oourt — lease  for  three  yean  without  order  of  oonrt.  Such 
guardian  may  also  be  authorized  by  the  probate  court 
to  lease  the  real  estate  of  his  ward  or  any  part  thereof 
for  any  limited  term  of  years  or  by  perpetual  lease, 
with  or  without  the  privilege  of  purchase,  whenever 
the  court  on  his  application  shall  find  that  the  same 
is  necessary  for  the  support  of  his  ward  or  the  support 
of  his  family,  or  that  such  leasing  will  be  for  the  best 
interests  of  him  or  them ;  but  such  guardian  may 
lease  the  real  estate  of  his  ward  for  any  term  not  ex- 
ceeding three  years  without  any  application  to  the 
court.    [64  V.  48,  §  1.] 


6310.  Application  for  authority  to  make  long  lease. 
The  application  for  authority  to  make  such  long  lease 
or  leases  shall  be  by  petition,  setting  forth  the  char- 
acter of  the  idiocy,  imbecility,  or  lunacy  of  the  ward, 
whether  curable  or  incurable,  temporary  or  confirmed, 
and  its  duration,  the  number,  names,  ages,  and  resi- 
dence pf  the  family  of  th^  ward,  including  the  wife  Qf 
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husband  of  the  ward,  and  of  those  who  have  the  next 
estate  of  inheritance  from  said  ward,  all  of  whom  as 
well  as  the  ward  shall  be  made  defendants;  and  the 
petition  shall  also  contain  a  description  of  the  real 
estate,  its  value,  and  tlie  amount  for  which  it  can 
probably  be  leased,  the  reasons  for  the  proposed  lease, 
and  the  terms,  covenants,  conditions,  and  stipula- 
tions on  which  it  is  proposed  to  lease  the  same.  [64 
V.  48,  U  1,  2,  3.] 

§  6311.  Proceedings  on  Bnch  application.  On  filing 
the  i)etition,  the  same  proceedings  shall  be  had  as  on 
petition  for  sale  of  the  real  estate  of  a  minor,  except 
that  the  appraisers  shall  appraise  not  only  the  value 
of  the  real  estate,  but  also  the  value  of  its  annual 
rent  upon  the  terms,  covenants,  conditions  and  stip- 
ulations of  the  lease  as  proposed  in  the  petition ;  and 
the  appraisers  shall  also  state  in  their  report  their 
opinion  whether  the  proposed  lease  will  be  to  the 
interests  of  the  ward  and  his  family,  and  they  may 
also  suggest  any  change  in  the  terms,  covenants,  con- 
ditions and  stipulations  proposed  in  the  petition; 
and  on  the  return  of  the  appraisement  the  guardian 
shall  not  be  required  to  give  an  additional  bond,  but 
in  case  of  sale  under  the  terms  of  the  lease,  he  shall 
be  required  to  give  such  bond  before  the  confirma- 
tion of  the  sale.     [6t  v.  48,  §  1,  2.] 

§  6312.  Final  hearing  and  orders.  Upon  the  final 
hearing,  if  the  prayer  of  the  petition  be  granted,  the 
court  may  prescribe  the  terms,  covenants,  conditions, 
and  stipulations  of  the  lease,  either  in  accordance 
with  those  set  forth  in  the  petition  or  otherwise,  and 
authorizing  the  lease  to  be  made  by  public  or  private 
letting,  as  may  be  deemed  best;  but  in  no  case  shall 
the  leasing  be  allowed  for  a  less  rent  than  that 
named  in  the  report  of  the  appraisers,  and  the  lease 
shall  not  take  effect  till  the  same,  with  the  security 
therein,  is  approved  and  confirmed.  [64  v.  48,  §  2,  3.] 

^  6313.  Completion  of  real  estate  contract — Additional 
bond.  The  guardian  of  an  idiot,  imbecile,  or  lunatic, 
whether  appointed  by  a  court  in  this  state  or  else- 
'W^here,  may  complete  the  real  contracts  of  his  ward, 
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or  any  authorized  contract  of  a  guardian  who  has 
died  or  been  removed,  in  like  manner  and  by  like 
proceedings  as  the  real  contract  of  a  decedent  may, 
under  an  order  of  court,  be  specifically  performed  by 
his  executor  or  administrator;  but  in  all  cases  when 
the  guardian,  by  virtue  of  such  contract  or  the  com- 
pletion thereof,  shall  receive  or  be  entitled  to  receive 
any  monevs  not  amply  covered  b^  his  bond,  the 
court  shall  require  of  him  an  additional  bond,  with 
sureties,  in  respect  of  such  moneys.    [60  v.  76,  2  48.] 

I  6314.  Intolvenoy  of  Innatiof .  If  the  estate  of  the 
idiot,  imbecile,  or  lunatic,  is  insolvent,  or  will  proba^ 
bly  be  insolvent,  the  same  shall  be  settled  by  the 

fuardian  in  like  manner,  and  like  proceedings  may 
e  had  as  is  or  may  be  required  by  law  for  the  settle- 
ment of  the  insolvent  estate  of  a  deceased  person. 
[53  V.  81,  i  49.] 

i  6315.  Foreign  guardian  of  foreign  idiot,  imbeoilo 
or  Innatio  may  diipose  of  property  belonging  to  Ui  ward. 
The  foreign  guardian  (conservator,  trustee,  or  other 
person  having  power  similar  to  those  of  guardians  in 
this  state),  of  a  foregn  idiot,  imbecile*  or  lunatic, 
appointed  in  any  other  state  of  the  United  States,  or 
any  territory  thereof,  may  possess,  manage,  or  dis- 
pose, of  the  real  and  personal  estate  of  his  ward,  sit- 
uate in  this  state,  in  like  manner  and  with  like  au- 
thority as  guardians  of  idiots,  imbeciles,  or  lunatics 
appointed  by  the  courts  of  this  state,  after  comply- 
ing with  the  following  requirements:  First — An 
authenticated  copy  of  the  foreign!  commission  of 
idiocy  or  lunacy  proved,  allowed  and  recorded  in  the 
probate  court  of  the  county  or  one  of  the  counties 
in  which  such  estate  is  situate,  in  like  manner  as  is 
or  may  be  provided  by  law  for  the  admission  to 
record  of  an  authenticated  copy  of  a  will  made  in 
any  other  of  the  United  States.  Second — Evidence 
satisfactory  to  the  court  here,  before  which  such  for- 
eign commission  is  approved,  that  such  idiocy  or 
lunacy  still  continues.  Third — The  foreign  guardian, 
conservator,  trustee,  or  other  person  having  powers 
similar  to  those  of  guardians  m  this  state,  shall  file 
his  bond,  with  sureties,  residing  in  this  state  or  else« 
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where,  to  the  acceptance  of  the  court,  conditioned 
for  the  faithful  administration  of  his  guardianship. 
[62  V.  43,  §  50.] 

i  6316.  When  gnardianship  to  terminate.  Whenever 
the  probate  jud^e  shall  be  satisfied  that  an  idiot, 
imbecile,  or  lunatic,  or  a  person  as  to  whom  guardian- 
ship has  been  granted  as  such,  is  restored  to  reason, 
or  that  letters  of  guardianship  have  been  improperly 
issued,  he  shall  make  an  entry  upon  the  journal  that 
said  guardianship  terminate ;  and  the  guardianship 
shall  thereupon  cease  and  the  accounts  of  the  guard- 
ian shall  be  settled  by  the  court.    [53  v.  81,  i  51.] 

OF  DRUNKARDS. 

i  6317.  When  guardian  to  he  appointed  for  drunkard. 
The  probate  court  upon  satisfactory  proof  that  any 
person  resident  of  the  county  wherein  the  application 
may  be  made,  is  incapable  of  taking  care  of  and  pre- 
serving his  or  her  property,  by  reason  of  intemper- 
ance or  habitual  drunkenness,  shall  forthwith  appoint 
a  guardian  of  the  property  of  such  person,  which 
guardian  shall,  by  virtue  of  such  appointment,  be 
guardian  also  of  the  minor  child  or  children  of  his 
ward,  in  case  no  other  be  appointed ;  and  all  laws 
relating  to  guardians  for  lunatics,  idiots,  and  imbe- 
ciles, and  their  wards,  and  all  lawiS  pointing  out  the 
qualifications,  duties,  rights,  and  liabilities  of  such 
guardians,  and  their  sureties,  in  force  for  the  time 
being,  shall  be  applicable  to  the  guardians  contem- 
plated by  this  title.    [68  v.  6,  ?  1.] 

Common  pleaa  formerly  conld  appoint.  29  O.  S.  82.  No  right 
to  a  jury,  Id.  Guai*dian  may  employ  lunatic's  'wife  to  act, 
1  Bnll  104. 

i  6318.  Notiee  to  he  served  on  party,  etc.  Sale  there^ 
after  invalid.  At  least  five,  but  not  more  than  ten, 
days  prior  to  the  time  when  the  application  for  the 
appointment  of  the  guardian  authorized  by  the  fore- 
going section  shall  be  made,  a  notice,  in  writing, 
setting  forth  the  time  and  place  of  the  hearing  of  the 
application,  shall  be  served  upon  the  person  for 
whose  property  such  appointment  may  be  sought: 
and  from  tne  time  of  the  service  of  such  notice  until 
the  hearing,  or  the  day  thereof,  as  to  all  persona 
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having  notice  of  such  proceeding,  no  sale,  gift,  con- 
veyance, or  incumbrance,  of  the  propertv  of  such 
intemperate  person  or  habitual  drunkard,  shall  be 
valid.     [68  v.  6,  ?  2.] 

J  6319.  When  gaardianihip  tball  terminata.  The 
court  upon  reasonable  notice  to  such  guardian,  and 
to  the  person  or  persons  on  whose  application  the 
appointment  was  made,  and  satisfactory  proof  that 
the  necessity  for  such  guardian  no  longer  exists,  shall 
order  that  the  relation  of  guardian  and  ward  termi- 
nate, and  that  the  ward  be  restored  to  the  full  con* 
trol  of  his  property,  as  before  the  appointment. 
[68  v.  6,  i  3.] 

TRUSTEES  FOB   NON-BESIDENTS. 

i  6980.  How  tmitaei  are  appointed  for  non*residents. 
When  any  minor,  idiot,  lunatic,  or  imbecile,  residing 
out  of  this  state,  has  any  real  estate,  goods,  chattels, 
rights,  credits,  moneys,  or  effects  in  this  state,  the 
probate  court  of  the  countjr  where  such  property  or 
any  part  of  it  may  be  situate,  shall  have  power, 
whenever  it  considers  it  necessary,  to  appoint  a 
trustee  of  such  minor,  idiot,  lunatic,  or  imbecile,  to 
manage,  collect,  lease,  and  take  care  of  such  property. 
[72  V.  161,  ?  1.]     • 

}  6321.  Jnrisdiotion.  The  appointment  of  a  trustee, 
first  lawfully  made,  shall  extend  to  all  the  property 
and  effects  of  the  minor,  idiot,  lunatic,  or  imoecile  in 
this  state,  and  shall  exclude  the  jurisdiction  of  the 
probate  court  of  any  other  county:    [72  v.  161,  i  2.] 

I  6322.  Bond  and  duties.  The  trustee  shall  give 
bond,  payable  to  the  state  of  Ohio,  with  such  sureties 
and  in  such  sum  as  shall  be  approved  by  the  court, 
not  less  than  double  the  value  of  all  the  property  that 
will  probably  come  into  his  hands,  and  shall  take  up- 
on himself  the  care  and  management  of  the  estate 
and  property  of  such  minor,  idiot,  lunatic,  or  imbecile, 
situate  m  this  state,  and  the  collection  of  debts  and 
other  demands  due  such  minor,  idiot,  lunatic,  or  im- 
becile, from  persons  residing  or  being  in  this  state^ 
and  shall  settle  with  the  court,  and  be  liab?e  to  euit 
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or  removal  for  neglect  or  misconduct  in  the  perform* 
ance  of  his  duties,  in  like  manner  as  is  or  may  be 
provided  by  law  in  respect  to  jraardians  of  minors, 
and  as  is  or  may  be  provided  by  law  for  the  settle- 
ment of  the  accounts  of  trustees.    [72  v.  161,  2  3.] 

2  6833.  Tmitee  may  leaie  or  sell  real  eitate  as  guard- 
ian of  minor.  The  trustee  may  lease  or  sell  the  real 
estate  of  such  minor,  idiot,  lunatic,  or  imbecile,  under 
the  same  rules  and  limitations  as  are  now  or  may  be 
provided  by  law  for  the  sale  of  real  estate  by  guard- 
ians of  minors  in  this  state.    [72  v.  161,  i  4.] 

{  6824.  How  long  trustee  to  hold  offioe.  The  said 
trustee  shall,  unless  removed  by  the  court,  hold  his 
appointment  until  such  minor  arrives  at  the  age  of 
majority,  whether  such  minor  be  under  twelve  or 
fourteen  years  of  ase  or  not  at  the  time  of  such  ap- 
pointment, or  until  the  disabilitv  of  such  idiot,  luna- 
tic, or  imbecile  shall  be  removed,  or  the  minor,  idiot, 
imbecile,  or  lunatic  die.    [72  v.  161,  2  5.] 

2  6325.  When  and  to  whom  trustee  shall  pay  over 
money.  All  moneys  due  to  such  minor,  idiot, 
lunatic,  or  imbecile,  in  the  hands  of  such  trustee, 
shall,  during  the  minority  of  such  minor,  or  during 
the  disability  of  such  idiot,  lunatic,  or  imbecile,  be 

fiaid  over  to  the  foreign  guardian  of  such  minor,  idiot, 
unatic,  or  imbecile,  so  lar  as  necessary  or  proper  for 
his  support  and  maintenance,  or  in  case  of  the  de- 
cease of^Buch  minor,  or  of  such  idiot,  lunatic,  or  imbe- 
cile, to  the  administrator  or  other  legal  representative 
of  such  minor,  idiot,  lunatic,  or  imbecile :  provided, 
that  the  court  which  appointed  such  trustee  shall  have 
satisfactory  proof,  as  nereinafter  provided,  of  the 
authority  of  such  guardian,  or  administrator,  or  other 
legal  representative,  to  receive  the  monevs  or  estates 
of  such  minor,  idiot,  lunatic,  or  imbecile,  and  that 
the  security  given  by  such  guardian,  or  administrator, 
or  other  legal  representative,  is  sufficient  to  protect 
the  interest  of  such  minor,  idiot,  lunatic,  or  imbecile, 
or  his  or  her  estate,  and  shall  moreover  deem  it  best 
for  the  minor,  idiot,  lunatic,  or  imbecile,  or  his  or  her 
estate.    [72  v.  161,  2  6.] 
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6826.  How  fonign  gaardiMi,  eto.,  may  oollMt  amMj. 
When  any  foreiip  goardiAn,  adniiniBtrator,  or  other 
legal  repreaentative  of  such  minor,  idiot,  lunatic,  or 
imbecile,  shall  apply  to  have  all  or  any  of  the  moneva 
or  property  in  the  nands  of  aach  trustee  paid  or  de- 
livered over  to  him,  he  shall  file  his  petition,  or 
motion,  to  that  effect,  in  the  court  by  which  such 
trustee  was  appointed,  giving  such  trustee  thirty 
days'  notice  of  the  time  of  hearing  thereon,  and  he 
shall  also  produce  an  exemplification  from  under  the 
seal  of  the  office  (if  there  be  a  seal)  of  the  proper 
court  of  the  state  of  his  residence,  containing  all  the 
entries  on  record  in  relation  to  his  appointment, 
giving  bond,  etc.,  and  authenticated  as  required  by 
the  act  of  congress  in  such  cases ;  and  upon  the  hear* 
ing  thereof,  the  court  shall  make  such  order,  as, 
under  all  the  circumstances,  it  shall  deem  for  the 
best  interests  of  such  minor,  idiot,  lunatic,  or  imbe- 
cile, or  his  or  her  estate.    [72  v.  161,  i  7.] 

J  6827.  Tnutee  may  loan  money  in  oortain  oaio 
When  any  money  of  such  minor,  idiot,  lunatic,  or 
imbecile  may  be  in  the  hands  of  such  trustee,  and 
not  likely  to  be  needed  for  the  support  and  educa- 
tion of  such  minor,  idiot,  lunatic,  or  imbecile,  said 
trustee  shall  loan  the  same  in  the  same  manner  as 
euardians  by  the  laws  of  this  state  are  required  to 
loan  the  moneys  of  their  wards.    [72  v.  161,  {  8.] 

TRUSTEES  GENERALLY,  AND  THEIR  ACCOUNTING. 

§  6328.  Tmsteei  mait  render  biennial  aoconnt.  Any 
trustee  of  any  non-resident  idiot,  imbecile,  or  luna- 
tic, appointed  as  aforesaid,  and  any  trustee  hereto- 
fore or  hereafter  created  by  any  last  will  or  deed, 
or  appointed  by  any  competent  authority,  to  execute 
any  trust  created  by  any  such  last  will  or  deed, 
shall,  as  often  as  once  each  two  years,  render  an 
account  of  the  execution  of  his  said  trust,  to  the 
probate  court  of  the  county  in  which  he  was  ap- 
pointed, or  in  which  such  last  will  or  deed  may  oe 
recorded,  in  the  manner  provided  by  law  for  the 
settlement  of  the  accounts  of  executors  and  admin- 
istrators :  provided,  this  section  shall  not  apply  in 
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any  case  in  which  the  will  or  deed  creating  each 
trust  designates  any  other  tribunal  for  the  settlement 
of  the  trust,  or  in  which  any  other  tribunal  shall 
have  acquired  jurisdiction.    [70  v.  100,  J  1.] 

{  6329.  Citations  and  notioei.  The  probate  court 
shall  issue  and  have  served  in  the  same  manner  as  is 
or  may  be  provided  by  law,  in  the  case  of  the  settle- 
ment of  executors  and  administrators,  the  necessary 
citations  and  notices  by  publication  or  otherwise, 
requiring  all  persons  interested,  to  attend  such  settle- 
ment and  make  objections  thereto,  if  any  they  have. 
[70  V.  100,  ?2.] 

2  6830.  Probate  court  to  determine  as  to  execution  of 
trust.  The  said  court  shall  have  full  power  to  hear 
and  determine  all  matters  relative  to  the  manner  in 
which  the  trustee  has  executed  his  said  trust,  and  as 
to  the  correctness  of  his  accounts  rendered  as  afore- 
said; and  to  require  any  trustee,  created  as  aforesaid 
within  such  county,  on  the  determination  of  his 
said  trust,  or  on  the  removal  or  resignation  of  such 
trustee,  or  in  case  of  the  death  of  the  trustee,  to 
require  his  executor  or  administrator  to  render  a 
final  account  of  the  manner  in  which  he  has  execut- 
ed his  said  trust,  and  to  hear  and  determine  all  mat- 
ters relating  thereto,  in  the  same  manner  as  the 
accounts  of  executors  and  administrators  are  required 
by  law  to  be  settled.    [70  v.  100,  i  3.] 

J  6331.  Appeal  from  determination  of  probate  court. 
The  determination  of  the  probate  court  on  any  such 
settlement,  whether  final  or  intermediate,  may  be 
appealed  from  in  the  manner  provided  for  an  appeal 
from  said  court  on  the  settlement  of  the  accounts  of 
executors  and  administrators,  and  the  like  proceed- 
ings shall  be  had  on  such  appeal,  and  the  result  of 
such  proceedings  on  appeal  certified  back  to  the  pro- 
bate court.    [70  V.  100,  ?  4.] 

2  6333.  Eoroe  and  effect  of  determination.  The  de- 
termination of  the  probate  court  on  any  such  settle- 
ment, shall  have  the  same  force  and  efiect  as  the  like 
determination  as  to  the  account  of  an  administrator 
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or  executor;  and  when  an  account  is  settled  in  the 
absence  of  any  person  adversely  interested,  and  with- 
out actual  notice  to  him,  the  account  may  be  opened 
on  his  filing  exceptions  to  the  account,  at  any  time 
within  eight  months  thereafter ;  and  upon  any  settle- 
ment of  an  account  by  a  trustee,  all  his  former  ac- 
counts may  be  so  far  opened  as  to  correct  any  mis- 
take or  error  therein,  excepting  that  any  matter  of 
dispute  between  two  parties,  which  had  been  prev- 
iously heard  and  determined  by  the  court,  shall  not 
be  again  brought  in  question  by  either  of  the  same 
parties  without  leave  of  the  court.    [70  v.  100,  {  5.] 

16  Bull  69.  The  Bui-eties  of  a  gnardinn  may  on  their  own 
motion  become  parties  to  the  settlement  of  final  account  for  the 
purpo-e  of  coiTecting  errors  in  that  or  a  former  account,  Id. 

i  6333.  Allowance  of  compeniation.  The  probate 
court  shall  have  power  to  make  such  allowance  as 
compensation  to  trustees  for  their  services  and  ex- 
penses in  executing  their  trusts,  as  the  court  may 
deem  just  and  equitoble,  not  exceeding  the  compen- 
sation allowed  to  guardians  for  like  services;  and 
said  judee  shall  have  the  same  fees  as  in  the  settle- 
ments ofadministrators  and  executors.  [70  v.  100,  i  6.] 

J  6334.  When  court  laay  accept  reilgnation  of  trtiitoe 
or  remove  him.  The  probate  court  may  accept  the 
resignation  of  any  trustee  accounting  therein,  or  who 
has  been  appointed  thereby,  or  may  remove  any  such 
trustee  for  any  cause  for  which  the  guardian  of  a 
minor  may  be  removed,  or  because  the  interest  of  the 
trust  requires  such  removal ;  and  when  the  minor  for 
whom  the  trustee  was  appointed,  has  since  the  ap- 
pointment, become  a  resident  of  the  state  and  for 
whom  a  resident  guardian  has  been  appointed,  the 
probate  court  shall  remove  such  trustee  and  require 
an  immediate  settlement  of  his  account,  and  upon 
the  resignation,  removal  or  death  of  any  such  trustee, 
the  probate  court  may  appoint  a  saccessor,  who  shall 
give  bond  in  the  same  manner  and  with  like  condi- 
tions as  required  by  law  of  guardians  of  minors. 
[81  V.  134;  80  v.  43;  78  v.  44.] 

Power  of  probate  court,  to  Ull  vacancies  caused  by  death,  etc* 
89  O.  S.  29;  resignation  of  trustee  in  default,  40  O.  S.  400. 
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Appointment  by  eonfto  of  reoord  of  trnstooi  to  manage 
ftindi  of  unknown  or  non-resident  partiei.  When- 
ever in  any  action  or  proceeding  pending  in  anv 
court  of  record,  it  shall  be  made  to  appear  to  such 
court,  that  any  person  or  persons,  entitled  to  all  or 
any  part  of  the  proceeds  of  property  sold  in  such  action 
or  proceeding,  is  or  are  unknown  or  non-residents  of 
this  state,  and  not  represented  in  such  action  or  pro- 
ceeding, or  if  it  be  so  made  to  appear  that  the  person 
or  persons  so  entitled,  can  not  at  the  time  be 
definitely  ascertained  or  determined,  the  court  may 
appoint  a  trustee  to  receive,  hold  and  manage  such 
proceeds  or  such  part  thereof,  and  to  whom  the  notes 
and  mortgage  for  the  unpaid  part  thereof  shall  be 
made,  delivered  and  paid.    [84  v.  232.] 

Id.  Bond  required — duties— inbjeot  to  order  of  court — 
report — payment — removal — eompensation.  Such  trustee 
shall  before  entering  upon  his  duties  give  bond  to 
the  State  of  Ohio,  in  a  sum  one  and  one-half  times 
the  amount  to  be  received  by  him,  conditioned  as  the 
court  may  order,  and  with  surety  to  be  approved  by 
the  clerk  of  such  court;  and  it  shall  be  the  duty  of 
such  trustee  to  collect,  by  action  or  otherwise,  the 
unpaid  part  of  such  proceeds,  and  to  invest,  re-invest 
and  manage  such  fund  for  the  best  interest  thereof, 
making  only  such  investments  and  upon  like  securi- 
ties as  guardians  are  by  law  authorized  to  make ;  such 
trustee  shall,  at  all  times,  be  subject  to  the  order  of 
the  court,  and  shall,  when  required  by  the  court, 
report  to  it  his  proceedings  and  the  amount  and  con- 
dition of  the  fund.  He  shall  pay  over  such  fund 
only  upon  the  order  of  the  court  appointing  him :  he 
may  at  any  time  be  removed  by  the  court,  and  he 
shall  receive  only  such  compensation  as  tne  court 
may  allow,  to  be  paid  out  of  such  fund.  [84  v  232.] 

Id.  Application  of  the  act.  Effect  of  payment  to 
trustee.  The  provisions  of  this  act  shall  apply  to 
actions  and  proceedings  now  pending,  as  well  as  to 
those  hereafter  commenced ;  such  payment  to  such 
trustee  shall  be  a  bar  to  any  claim  thereafter  made 
by  any  person  whomsoever;  and  the  person  or  per- 
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sons,  or  corporations,  so  paving,  shall,  in  no  case  be 
required  to  see  to  the  application  of  the  money  so 
paid.    [84  V.  232.] 


CHAPTER  IV. 
INSOLVENT  DEBTORS. 

VOLUNTARY  ASSIGNMENTS. 

i  6335.  Aiiignae  mast  give  bond  in  Probate  Conrt. 
Additional  bond.  When  assignment  to  take  effect. 
When  any  person,  partnership,  association,  or  cor- 
poration, shall  make  an  assignment  to  a  trustee  of 
any  property,  money,  rights,  or  credits,  in  trust  for 
the  benefit  of  creditors,  it  shall  be  the  duty  of  said 
assignee,  within  ten  days  after  the  delivery  of  the 
assignment  to  him,  and  before  disposing  of  any  prop- 
.erty  so  assigned,  to  appear  before  the  probate  judge 
of  the  county  in  which  the  assignor  resided  at  the 
time  of  executing  the  said  assignment,  produce  the 
original  assignment,  or  a  copy  thereof,  cause  the 
same  to  be  filed  in  the  probate  court,  and  enter  into 
a  bond,  payable  to  the  state,  in  such  sum  and  with 
such  sureties  as  shall  be  approved  by  the  court,  con- 
ditioned for  the  faithful  performance,  by  said  assignee, 
of  his  duties  according  to  law ;  and  the  court  may  re- 
quire the  assignee,  or  any  trustee  subsequently 
appointed,  to  execute  an  additional  undertaking 
whenever  the  interests  of  the  creditors  of  the  assignor 
demand  the  same ;  any  such  assignment  shall  take 
effect  only  from  the  time  of  its  delivery  to  the  probate 
judge,  and  the  exact  time  of  such  delivery  shall  be 
Indorsed  thereon  by  the  probate  judge,  who  shall 
immediately  note  the  filing  on  the  journal  of  the 
court ;  and  it  may  be  delivered  by  the  assignor  to  the 
probate  judge  either  before  or  after  its  delivery  to  the 
assignee.    [57  v.  39,  U ;  56  v.  231,  §  18.] 
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Deed  of  Assignment.— Kiww  all  men  by  these  pi'esenta,  that 

whereas  I,  A.B.,  of  the  city  of ,  county  of ,  and 

State  of  OhiO;  being  indebted  to  divers  persons  in  varied  sums 
of  money,  which  I  am  now  unable  to  pay  m  fullaud  whei^as  I  am 
desirous  to  convey  all  my  property  for  the  benefit  of  creditor 
without  any  preiei-ence  or  priority.  Now  therefoi-e,  I,  the 
said  A.  B.,  in  consideration  of  the  premises  and  of  one  dollar 
to  me  paid  by  C.  D.,  the  receipt  of  which  is  hereby  acknowl- 
edged, have  granted,  bargained,' sold,  assigned,  transferred 
and  set  over,  and  by  these  presents  do  grant,  baigain,  sell, 
assign,  transfer  and  set  over  unto  said  C.  D.  all  an  of  singular 
the  lands,  tenements,  hei'editanients  nnd  appurtenances, goods, 
chattels,  stocks,  pix)mis8ory  notes,  debts,  cnoses  in  action,  evi- 
dences of  debt,  claims,  demands,  pix)perty  and  efl'ects  of  every 
description  belonging  to  me,  wherever  the  same  may  be  situated, 
except  such  property  as  is  by  law  exempt  from  execution;  to 
have  and  to  nol((  the  same  uuto  the  said  C.  D.  in  trust  to  sell 
and  dispose  of  the  said  real  and  peraonal  property  and  to  col- 
lect, sue  for  and  demand,  receive  and  recover  ali  such  sums  of 
money  as  may  be  or  become  due,  and  payable  on  said  ()romi8- 
SO17  notes,  debts,  choses  in  action,  evidences  of  debt,  claims  and 
demands,  and  then  in  trust  to  apply  the  proceeds  from  the 
same  as  follows: 

Firat— To  pay  the  lawful  costs  and  expenses  of  executing 
the  trust  hei*eby  created,  including  reasonable  attorney's 
fees  for  legal  advice  in  regard  to  the  formation  of  the  trust, 
and  for  drawing  this  deed  of  trust. 

Second— To  pay  each  and  all  creditors  the  full  sums  that 
may  be  due  and  owing  to  them  from  me;  provided,  however, 
that  if  there  shall  not  be  sufUcient  funds  with  which  to  pay  all 
said  debts,  then  the  said  debts  are  to  be  paid  ratably  and  in 
proportion. 

Third— If  the  proceeds  as  aforesaid  shall  be  more  than  suffi- 
cient to  pay  and  satisfy  every  one  of  my  creditors^  then  to  pay 
and  retuin  to  me  the  balance  that  may  be  left,  if  any,  after 
paying  all  my  creditors  as  aforesaid. 

And  I  do  hereby  nominate,  constitute  and  appoint  the  said 
C.  D.  my  true  and  lawful  attorney,  irrevocable  in  my  name  or 
otherwise,  for  the  purpose  aforesaid,  to  execute  the  trust  here- 
by created;  giving  and  granting  unto  my  said  attorney  full 
power  and  authority  to  do  and  perform  every  act,  deed  and 
thing  requisite  and  necessary  in  the  premises,  as  fully  to  all 
intents  and  purposes,  as  1  might  or  could  do  if  this  assignment 
had  not  been  made;  with  full  power  of  substitution  and  revo- 
cation, hereby  satisfying  and  confirming  all  my  said  attorney 
or  his  substitute  may  lawfully  do  or  cause  to  be  done  in  the 
premises  by  virtue  hereof. 

In  witness  whereof,  I  have  herennto  set  my  hand  this  — ~~- 

day  of ,  in  the  year  one  thousand  eight  hundred  and 

eighty-eight.  A.  B. 

Signed  and  acknowledged  in  presence  of 

State  of  Ohio, county,  ss :    Be  it  remembered  that  on 

the  day  of .  1888,  before  me,  the  subscriber,  a  notary 

public  in  and  for  said  county,  personally  came  A.  B.,  the 
gi'antor  in  the  foregoing  deed,  and  acknowledged  the  signing 
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thereof  to  be  his  rolantnry  act  and  deed  for  the  naes  and  pur* 
poses  therein  mentioned. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name 

and  affixed  my  notarial  seal  on  the day  uf ,  18H8. 

E.  F, 
Notary  Public  in  and  for county,  Ohio. 

Acceptance.—l  hereby  accept  the  trust  created  by  the  aboTe 
instrument  and  agi'ee  to  faithfully  periorm  the  same. 

day  of ,  1«88.  C.  D. 

Deed  of  assignment  by  partners. — Know  nil  men  by  theso 
presents,  that  A.  B.  and  C.  D.,  partners  as  A.  U.  A  Co.,  in  the 

,^— —  business,  at ,  in  confiderntion  of  one  dollar  to  them 

paid  by  £.  F.,  of  the  same  place,  the  i*eceipt  of  which  is  hei-eby 
acknowledged,  and  other  consideratioos,  do  hei-ebv  sell  and 
convey  unto  the  sHid  E.  F.«  his  successors  and  af^signs,  all  of 
the  pi*operty  and  ssnets  of  said  pailnership  of  whatever  nature 
or  kind  and  wherever  situated,  consisting  principally  of  the 
stock  in  trade  of  naid  partnership,  situated  fn  the  al)ove  men- 
tioned premises,  the  book  .tccoiints,  and  bills  receivsible  of  said 
business,  etc.,  to  have  and  hold  said  prupeity  and  assets  sub- 
ject to  ceitam  chatt»*l  mortgages  died  this  day  to  the  use  of  the 
said  E.  F.,  his  successor  and  assigns,  in  trust  for  the  following 
ns^s  and  pui-poses,  to- wit:  To  convert  the  said  property  and 
assets  into  money  and  distribute  the  c^ame  under  iind  in  accoid- 
ance  with  the  laws  of  the  State  of  Ohio,  governing  the  admin- 
istration of  the  estates  of  insolvent  debtoi*s  and  the  order  of  the 
Probate  court  of county,  Ohio. 

In  witness  whei'eof  we  have  hereunto  set  our  hands  this 

day  of ,  188—, 

Signed  in  the  presence  of 

Deed  of  asitonmcni.— Whereas  I,  George  E.  House,  of 
Mount  Gilead,  Morrow  countv,  Ohio,  having  been  engaged  in 
the  mercantile  business  in  said  town,  and  being  unable  lo  meet 
the  payment  of  my  claims  as  they  fall  due,  and  being  desirous 
that  an  my  creditors  shall  share  equally.  In  proportion  to  their 
several  claims,  in  the  proceeds  of  mjr  property,  do  therefore 
hereby  sell,  convey  and  assign  to  Smith  Thomas,  for  the  ben- 
efit of'my  creditors,  the  following  real  estate  [//ere  follows  a 
description  of  the  real  estate  conveyed.  \  To  have  and  to  hold 
and  dispose  of  the  same  In  the  manner  prescribed  by  the  sta- 
tute regulating  assignments  for  the  benefit  of  creditors  subject 
to  all  incumbrances,  now  on  said  premises  and  reserving  to  the 
said  George  E.  House,  his  right  of  homestead  under  the  statute 
in  said  premises.  And  I,  the  said  George  E.  House,  do  hereby 
sell  and  assign  to  the  said  Smith  Thomas,  for  the  benefit  of  my 
creditors  as  aforesaid,  all  my  personal  property,  notes  and 
book  accounts,  excepting  from  this  assignment  such  proper- 
ty as  I  may  hold  [exempt]  from  execution  lawfully. 

This  form  was  held  good  in  16  O.  S.  434. 

.Bond.— Whereas  by  a  certain  ieed  of  assignment  executed 

by  A.  B.,  of county,  State  of  Ohio,  to  C.  D.,  on  the 

day  of — ,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty ,  the  said  C.  D.  was  appointed  assignee 

(or  the  benefit  of  creditors  [or  trustee]  of  A.  B.,  for  the  pur« 
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poses  therein  expressed.  Now  therefore,  we,  C.  D.,  E.  F.  and 
G.  H.,  undertake  and  bind  ourselves  unto  the  State  of  Ohio  in 
the  sum  of doUai-s  that  the  said  C.  D.  will  faithfully  per- 
form ail  his  duties  as  such  assignee  [or  ti*ustee]  according  to 
law. 

Witness  our  hand,  this day  of ,  A.  D.  188—. 

Signed  in  presence  of 

Notss.— Acceptance  of  assignment  presumed,  9  Bull  350. 
Refusal  to  accept  does  not  revest  property  in  assignee,  6  Gratt 
174;  13  B.  Mon.  560.  After  acceptance  trust  can  not  be  re- 
nounced without  consent  of  parties  intei-ested,  Burrill  on  As- 
signments, $  269.    See  1  H.  369. 

A  cknowledgement  of  deed  of  assignment  necessary  to  con- 
vey real  estate,  40  O.  S.  109. 

Appeal.—^  6407. 

Assent  of  creditors  not  necessary  to  validity  of  assignment, 
12  O.  S.  591. 

Assignee  in  this  state  not  only  represents  the  assignor  but 
the  creditors,  11  Bull  283;  25  O.  S.  549. 

^^^acAment.— Insolvent  changing  business  into  corporation 
without  fraud nlent  intent,  not  ground  for,  11  Bull  272. 

Bank  deposit  equitably  belonging  to  bank  does  not  pass  by 
assignment,  39  O.  S.  600.  Drawing  and  delivery  of  check  on 
fund  in  bank,  an  equitable  assignment  pro  tanto  and  holder 
may  recover  in  full  though  drawer  assigns  before  presentation 
and  acceptance,  1  C.  C.  K.  1.  Payment  of  ante  dated  check  by 
bank  having  knowledge  of  assignment  no  defense  to  action  by 
assignee,  40  O.  S.  1. 

Bankruptcy.— Disch&rs^e  in,  does  not  affect  rights  of  cred- 
itors under  assignment  made  long  prior  to  the  ^''Bankrupt 
Act, "  12  Bull  286. 

Collusive  assignment.— Rights  of  creditors  under.  A  cred- 
itor of  two  insolvent  debtoi-s  who  proves  his  claim  and  takes 
hiH  dividend  against  one,  loses  his  right  to  proceed  against  the 
other  for  the  unp.-iid  balance,  but  no  creditor  of  both  debtors 
by  taking  judgment  against  one,  loses  his  right  to  his  pro  rata 
dividends  in  the  proceeds  of  the  property  of  both,  41  O.  S.  187. 

Coniribution.—Whure  a  member  of  an  insolvent  corporation 
voluntarily  pays  the  debts  of  the  corporation,  he  can  not  re- 
cover from  another  member  who  was  at  the  time  of  such  pay- 
ment solvent  and  within  the  same  jurisdiction,  his  pro  rato 
share  of  his  indebtedness,  3  C.  C.  K.  1. 

Corporation. -M&y  assign,  3  Barb.  Ch.  119.  124;  and  an  as- 
signment does  not  work  a  dissolution,  21  Barb.  221,  224;  92  Pa. 
St.  3i»6.  Banking  company  can  not  assign  prefeiTing creditors, 
g  7644.  Judgment  against  stockholder  of  insolvent  corporation 
final  as  to  creditors,  39  O.  S.  543.  Stockholders,  liability;  when 
statute  of  limitations  begins  to  run,  15  Bull  164;  40  O.  S.  507. 
Stockholders,  imtividual  liability,  see  cases  collected  in  3  C  C. 
B.  1,  4. 

Description.— T>etective  will  not  defeat  assignment.  2  Sandf. 
S.  C.  143;  7  Ala.  873;  cured  oy  schedule,  16  Pick.  247.  See  22 
Kas.  106;  9  Neb.  40;  15  Conn.  162;  nor  omission  to  annex 
schedule,  7  Pet.  608,  614;  6  Mass.  &S9;  1  Edw.  Ch.  256, 264.  Mis- 
take in  amount  of  debt  cori*ected,  5  S.  &  R.  401;  2  Met.  105;  3 
Xjred.  Eq.  N.  C.  178;  but  not  so  as  to  preijudice  rights  of  otoer 
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creditors,  4  J.  J.  Harsh.  468, 465;  intentional  omiflsion  of  prop- 
erty in  schedule  when  held  not  to  vitiate,  1ft  Bull  872. 

nistribtUUm.^-Only  on  allowed  claims,  82  O.  S.  500.  Assiff> 
nee  bound  by  court's  distribiiiion,  37  O.  S.  222;  muj»t  be  accord - 
ingto  law  of  domical,  81  O.  8. 611. 

foreign  asHgntnent.^Does  not  affect  real  estate  in  Ohio,  2 
O.  234;  3  O.  488.  Foreign  asnigninent  of  Ohio  land  superior  to 
subsequent  foreign  attachment,  9  0. 180;  see  17  Bull  174.  For- 
eign assignment  of  perHonalty  superior  to  subsequently  ma- 
tured cross-demand  held  by  Ohio  debtor,  27  O.  S.  8ft6;  or  sub- 
sequent attachment  of  Ohio  debtor,  9  Bull  350;  when  the  as- 
signment is  valid  where  made.  Id.;  81  O.  8.  61;  and  not 
invalid  according  to  the  laws  of  the  state  where  the  pmpertv 
is,  see  142  Ma^s.  58;  18  Bull  85;  and  generally,  88  How.  Pr.  59; 
34  Barb.  547:  6  Wall  807:  7  Id.  139;  W  N.  Y,  248;  98  Id.  82;  71 
Me.  514;  32  Vt.  442,  460;  8:f  Mo.  866;  15  Bull  394.  Deed  of  assign- 
ment takes  effect  when  mailed,  81  O.  8.  611.  Powers  of  foreign 
assignee.  14  Bull  325. 

Husband  and  wife.— Taiking  title  in  name  of,  not  within 
meaning  of,  $  6314;  (before  revision)  84  O.  8.  615;  Cf.  42  O.  8. 
168, 171.  See  mortgage^  »als^  infra.  Whether  married  woman 
can  make  an  assignment,  14  Ball  197. 

Jnsuranc0.— Befoi'e  bond  of  assignee  filed,  14  Bull  285.  In- 
solvency of  insurance  compsnv  excuses  insured  from  paying 
subsequent  premiums,  14  Bull  205. 

i>ien«.— Assignee  takes  subject  to,  88  O.  S.  6:0.  Assignment 
does  not  affect  priority  of,  26  O.  S.  63;  40  O.  8. 109.  Juagmcnt 
can  not  attach  after  assignment,  14  O.  3.  MO.  See  45  O.  s.  825; 
18  Bull  816.  Dee-lof  assignment  excepting  ^*  all  existing  liens" 
does  not  give  priority  to  mortgage  lien  void  as  to  creditora, 
though  valid  as  to  assignor,  42  O.  8.  295. 

Limitation. —See  i  6344, 6352  notes.  Of  action  on  assignee's  bond, 
ten  years  ^  4984.  Payment  of  dividend  not  a  new  proinitHj  un- 
der limitation  act,  16  O.  8.  666;  parment  on  account  good  nn- 
swer  to  plea  of  statute,  12  Bull  144.  The  statute  of  limitation 
does  no't  run  in  favor  of  an  assignee,  12  Bull  286. 

Mortgage. —Void  as  to  creditors,  void  as  to  assignee,  25  O.  8. 
649;  42  O.  S.  295;  see  11  Bull  283.  Rights  of  assignee  superior 
to  invalid  mortgage,  8  O.  S.  5;  and  to  prior  uni*ecorded  mort- 
gage, 2  C.  C.  R.  485;  but  not  to  jsrior  valid  mortgage,  20  O.  390; 
though  given  to  particular  creditors  on  same  day  as  assignment 
if  filed  first,  15  Bull  8;  nor  to  deed  intended  as  a  mortgage 
though  not  a  legal  one,  and  though  filed  after  deed  of  assign- 
ment. 44  O.  8.  210;  nor  to  mortgage  to  trustee  to  secure  bona 
fide  indebtedness  to  wife,  40  O.  8.  287;  or  to  infant,  17  Bull  64. 
Assignee  can  not  prevent  foreclosure  of  ai*slgnors'  mortgage, 
81  O.  8. 158;  but  can  sell  property  free  from  chattel  mortgage, 
86  0.  8.  1;  87  0.  S.  218. 

Parties. — Creditors  not  necessary  parties  in  action  against 
assignee,  29  O.  S.  441.    See  $  6344  n. 

Partnership.—  A  partner  can  not  make  an  assignment  for 
the  fli*m,  unless  the  others  consent,  1  D.  239;  29  O.  S.  441;  but 
sole  surviving  insolvent  partner  can,  15  Bull  372;  8.  C.  118  U. 
8.  3.  Ratification  of  assignment  by  partner's  relates  back  to 
date  of  assignment,  29  O.  8.  441;  but  not  so  as  to  defeat  inter- 
yening  rights,  /d.    Where  there  are  joint  and  separate  assets 
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and  Joint  and  separate  debts,  the  Joint  assets  mnst  Ant  be  ap- 
plied lo  the  payment  of  Joint  debts,  and  'the  individual  assets 
to  the  payment  of  individual  debts.  If  there  be  any  surplus  in 
either  of  the  funds  after  the  payment  of  that  fund,  the  creditors 
of  the  other  will  shai*e  e^uaUy  in  the  distribution  of  the  sur-v 

Slua,  7  O.  S.  179;  bat  assignment  of  individual  membei's.  after 
issolntion  defeats  firm  ci-editors*  preference  in  i-espect  of  Arm 
assets.  Both  classes  of  creditors  must  then  shai'e  equally,  5  O. 
S.  SOS.  Assignment  by  insolvent  flinn  works  dissolution,  6  W. 
&  S.  238;  or  by  one  partner  of  his  interest  in  the  firm  to  the 
other  paitDers,  13  Pa.  St.  617.  Asssignment  by  limited  part- 
nership pr^feiTing  ci-editors  void  as  against  iiartnei'ship  cx'ed- 
itors,$  3156;  by  partners  one  of  whom  is  an  infant  void,  21  How. 
(N.  X .)  Pr.  8S4.  Semble^  that  paitnership  assignment  not  invalid 
because  individual  pi*operty  not  assigned,  15  Bull  10.  Where 
tliere  are  uo  co-partnership  funds  and  no  solvent  partner,  the 
Joint-creditors  may  come  upon  the  separate  estate  of  a  paitner 
jpro  rata  with  the  separate  ci'editors,  17  Bull  171. 

Po««eMzon.— Assignee  should  take  possession  of  the  property 
at  once,  Bunill  on  Assignments,  $  Sra.  Actual  possession  not 
necessary  to  vest  title  in  assignee,  81  O.  S.  611.  Delivery  of 
keys  of  place  where  goods  stored  held  sufiicient,  50  N.  Y.  852. 
Possession  by  assignor  2>7*tma  facie  but  not  conclusive  evidence 
of  fraud,  9  O.  153;  3  Id.  527;  W,  190.  Assignee  may  employ 
assignor  as  agent  to  assist  him,  4  Snndf.  S.  C.  252, 272;  S.C.  6N. 
Y.  510;  10  N.  Y.  591;  24  How.  Pr.  94.  Acceptance  of  assi^- 
ment  does  not  bind  assignor  for  payment  of  rent  of  premises 
leased  by  debtor,  1  Miles  (Pa.)  858;  but  if  he  elects  to  take 
and  entei-s  into  possession  he  becomes  bound,  27  Ala.  630, 633. 

Release. — Assij^nment  containing  stipulation  for  release  as 
condition  for  i*eceiving  benefit  or  preference  thereunder  invalid, 
6  O.  178;  W.  606,  701;  14  Johns.  468;  11  Wend.  1»7;  37  N.  Y.  135; 
88N.  Y.9. 

i2eptevin.— Assignment  after  commencement  of  action  but 
before  service  of  order  of  delivery  does  not  defeat,  83  O.  S.  528. 
Liability  of  sureties  on  replevin  bond  in  action  revived  in  name 
of  successor  of  assignee,  41  O.  S.  591. 

Jteservatiom. — An  assignment  containing  a  stipulalion  re- 
serving any  benefit  os  advantage  to  the  debtor  at  the  expense 
of  creditors  is  invalid,  5  Cow»547:  18  S.  &  M.  22,  27;  18  Ala.  784; 
787;  2  Pick.  129;  6  Gratt.  444;  5  Kas.  324,  reserving  any  part  of 
his  property  in  trust  for  himself,  5  Cow.  547;  6 Hill  438;  15  N.  Y. 
208,  giving  assignor  right  to  retain  temporarily  possession  of 
assigned  propeity,  10  Ala.  231;  26 /d.  172;  71  Mo.  80;  12  N.  J.  £q. 
214;  13  Pa.  St.  579  contra;  1  Gratt  274;  9  Pick  21;  22  Ala.  288, 
reserving  to  assignor  the  power  of  making  leases,  3  Md.  11,  or 
reserving  to  him  a  control  over  the  sale  of  the  real  estate,  26 
Grait.  568,  or  the  power  to  appoint  new  assignees,  2  Johns.  Ch. 
665  or  name  an  assignee's  successor,  8  Barb.  Ch.  644,  have  been 
held  objectionable,  but  provisions  reserving  right  of  tiiistees  to 
employ  debtor  to  manage  the  property  temporarily  have  been 
upheld,  20  L.  J.  C.  P.  N.  S.  217;  7  Ala.  765;  10  Id.  92;  8  Cold. 
(Tenn.)  284,  or  excepting  from  the  operation  of  the  conveyance 
a  certain  portion  of  the  property  for  the  use  of  the  debtor, 
8  Gratt.  457;  4  Wheat.  399;  9  N.  Y.  520,  or  reserving  surplus  to 
assignor  after  payment  of  debts  of  all  creditors,  15  N.  x .  120: 
16  Mo.  696;  54  Pa.  St.  465;  17  Vt.  310,  of  partnei*8hip,  9  Paige  297, 
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80S  (unless  payment  of  individual  debta  is  not  provided  for,  16 
K.  Y.  484,)  or  the  payment  of  the  debts  of  such  of  the  cre<litort 
as  are  provided  for  in  the  aesijrnment,  9  O.  8.  M6  (act  1868,  not 
void  but  inures  to  benefit  of  all)  or  reseiTing  surplus  to  assignor 
on  condition  of  creditors  releasing  debtor.  8  Watts  196;  8  Leigh 
'271;  82  Minn.  60,  though  the  weight  of  authoritv  is  to  the  con- 
trary, 4  Dall.  76;  1  Head.  84;  14  Ind  IStt;  40  Md.  414:  20  8.  C. 
410;  12  Ala.  101.  Peed  reserving  fee  of  drauglitsman  aeld  void 
under  Maryland  statute,  14  Bull  840. 

Mights  of  assignee  no  greater  than  those  of  assignor,  88  O. 
S.  t)3,  but  see,  36  O.  S.  11, 16;  87  Id.  218. 

Sale.—^o  relief  against  mistakes,  41  O.  S.  70,  se^  10  Bull  49. 
Dower  not  extlnguisned  bv,  81  O.  8.  l.*>8.  Power  of  court  to  fix 
]>rice  after  three  returns  of  no  sale,  40  O.  S.  880.  Express  power 
to  sell  on  credit  held  not  to  defeat  assignment,  6  O.  8.  611 
(1856).  Assignee  can  not  pui-chase,  see  11  O.  67;  14  /d. 
228.  Action  to  set  aside  fraudulent  in  oitler  to  effect  better  ssle 
of  property  levied  on.  29  O.  8.  697.  Fraud  of  stockholder  of  in> 
solvent  corporation  will  not  affect  sale  by  assignee  in  good 
faith,  31  O.  S.  60.   See  $6360. 

Set-off . — Claims  acquired  after  assignment  can  not  be  set-off 
atrainst  assignee,  22  N.  Y.  489.  Creditor  can  not  set-off  his  de- 
niand  agninst  value  of  articles  purchased  by  him  at  assignee's 
sale,  1  Ilalst.  104.  Set-off  of  claims  not  due,  see  34  O.  8.  881. 
Joint  may  be  set-off  against  single  debts  in  cases  of  insolvency, 
41  O.  S.  403.  See  generally  $  6075  «.,  Code  of  Civil  Procedure. 

Surety^  see  Keplevin,  supra;  of  insolvent  administrator  not 
liable  tor  debt  due  from  administrator  to  estate,  41  O.  S.  C88; 
16  Bull  392. 

Time  of  taJcing  effect.— On  delivery  of  dee<l  to  probate  Judge, 
g  6335,  of  foreign  assignment  when  mailed,  31  O.  8.  611. 

Usury. ^Assignee  can  not  set  up,  if  assignor  could  not,  S 
Bull  657.    Beneficiaries  can  set  up,  14  O.  8.  200. 

What  property  passes. — Rights  of  action  for  damages  pass 
by  the  assignment,  18  Conn.  622,  and  unpaid  stock  subscriptions, 
10  Mo.  App.  499;  670;  674.  and  insurance  policies,  140  Mass.  168; 

8  Wheat.  268,  book  accounts,  4  Mass.  608, 511,  right  to  use  a  trade 
mark,  134  M/iss.  247,  contingent  interests  and  expectancies, 
2  Storv  630.  Judgments  and  executions,  93  N.  Y.  374;  16  Mass. 
481,  bank  deposits,  47  N.  Y.  Super.  Ct.  322;  4  Sandf.  8.  C.  604; 

9  N.  Y.  211;  assigtior's  intei*est  in  wife's  property,  1  Green  Ch. 
513,  membership  in  N.  Y.  Pi-oduce  Exchange, 9  Bull  376;  10  Bull 
163  contra  Id.^  but  claims  for  personal  torts  do  not,  18  Pa.  St. 
249.  "Where  purchases  are  made  by  a  firm  some  time  before 
an  assignment,  but  arrive  subsequently,  the  title  thereto  vests 
in  the  assignee,  the  seller  having  failed  to  exercise  the  right  of 
stoppage  m  transitu;  but  property  the  title  to  which  is  ac- 
quired subsequent  to  the  assignment  does  not  pass."  Bnrriil 
on  Assignments  $  112,  citing, 22 Pa.  St. 427;  18  0. 8. 210;  41  Mich. 
675:  87  Pa.  St«.  228. 

What  constitutes  an  assignment. — A  creditor  received  secur- 
ities from  an  insolvent  debtor  in  trust,  to  be  sold,  and  out  of  the 
proceeds  to  pay  her  own  claim  and  the  claims  of  certain  other 
creditors,  held  an  assignment  for  the  benefit  of  ci'editors,  19 
Bull,  180  citing,  4  O.  S.  45. 

Miscellaneous. — Provisions  in  deed  empowering  assignee  to 
effect  insurance  on  property,  11  Barb.  198,  employ  ageutiSt,87  X,^ 
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Y.  808;  8  Dana  247,  pay  rents  and  taxes  on  real  estate,  28  How. 
Pr.  838,  or  interost  on  mortgaged  premises,  11  Barb.  196  upheld; 
and  provisions  exempting  a»8iguee  from  liability  for  acts  of 
agents,  18  Gratt.  887;  18  Barb.  549,  but  not  for  acts  of  assignor's 
agents,  1  Sandf.  Ch.  4, 6,  nor  fur  his  own  acts,  44  N.  H.  48;  33  111. 
8^;  87  Barb.  621,  see  49  Conn.  282. 

§  6386.  On  fidlnre  to  file  Msignment  or  give  bond, 
eonrt  to  appoint  a  tmstee.  If  any  such  assignment 
or  a  copy  thereof  shall,  for  ten  dajrs  after  the  execu- 
tion of  the  assignment,  not  be  nled  in  the  probate 
court  as  aforesaid,  or  if  the  assignee  named  thereon 
fail  for  that  time  to  give  bond  as  aforesaid,  the  court 
shall,  on  the  application  of  the  assignor,  or  of  any  one 
of  his  creditors,  make  an  order  removing  such  as- 
signee and  appoint  a  trustee  in  his  place ;  provided, 
that  if  more  than  one  assignee  be  named  in  the 
assignment,  and  some  of  them  fail  as  aforesaid,  the 
court  may  permit  the  assignee  or  assignees  comply- 
ing with  the  preceding  section  to  qualify  and  enter 
upon  the  discharge  of  the  duties  of  the  trust  [71  y. 
74,  §  2 ;  74  v.  110,  ?  4.] 

i  6337.  Besignation  of  assignee — appointment  of  tms- 
tee— filling  vacanoy — additional  tmstees.  Any  assignee 
who  has  qualified,  and  any  trustee  appointed  by  the 
court  who  has  qualified,  may,  with  the  consent  of  the 
court,  resign  his  trust ;  and  in  case  of  the  death,  re- 
moval, or  resignation  of  a  sole  assignee  or  trustee, 
the  court  shall  appoint  one  or  more  trustees  in  his 
place ;  but  if  there  be  one  or  more  assignees  or  trus- 
tees who  have  not  died,  resigned,  or  been  removed, 
the  court  may  either  fill  the  vacancy  caused  by  the 
death,  resignation,  or  removal,  or  allow  the  remain- 
ing assignee  or  assignees,  trustee  or  trustees,  to  exe- 
cute the  trust,  as  the  court  may  deem  best  for  the 
trust ;  and  the  court  may  at  any  time,  on  application 
of  a  majority  of  the  creditors  in  amount,  appoint  an 
additional  trustee.    [71  v.  101,  §  1,  3,  4.] 

2  6388.  Election  of  tmstee  by  creditors.  Whenever 
a  petition  shall  be  filed  with  the  court,  signed  by 
creditors  of  the  assignor  who  own  not  less  than  one 
thousand  dollars  of  debts  against  the  assignor, 
and  the  validity  of  such  debts  is  shown  by  the  sched- 
ule of  debts  on  file  in  the  court,  or  otherwise  estab- 
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lished  to  the  satisfaction  of  the  coart,  Drajring  forper- 
mission  to  elect  a  trustee  or  trustees,  the  court  snail, 
by  its  order,  fix  a  time  for  such  election,  and  cause 
notices  to  be  sent  b^  mail  or  otherwise  to  each  of  the 
creditors  of  the  assignor,  specifying  the  time  when 
the  creditors  shall  meet  at  the  court  room  for  the 
election  of  a  trustee  or  trustees ;  and  at  the  time 
named,  in  such  order,  if  creditors  representing  fifty 
per  cent,  or  more  of  the  debts  of  the  assignor  are 
present  in  [lerson  or  by  attorney,  they  may  proceed 
to  the  election  of  a  trustee  or  trustees,  a  majority  in 
value  of  all  the  debts  so  represented  at  such  meetine 
being  necessary  to  a  choice ;  and  the  proceedings  of 
the  meeting  showing  what  creditors  were  present  as 
aforesaid,  and  the  amount  of  the  debts  held  by  them 
respectively,  and  who  cast  their  several  votes,  shall 
be  made  out  and  signed  Inr  the  president  and  secre- 
tary of  the  meeting  and  nled  w^ith  the  court ;  and  if 
the  court  approve  the  choice,  and  the  trustee  or 
trustees  so  elected  appear  within  ten  davs  thereafter 
and  give  bond,  the  court  shall  appoint  nim  or  them 
as  such  trustee  or  trustees,  and  remove  the  preceding 
assignee  or  trustee :  provided,  that  the  summary  de- 
termination of  the  court  as  to  who  are  creditors  and 
the  amount  of  their  claims  in  this  section  provided, 
shall  have  no  effect  as  to  the  validity  of  such  claims, 
except  for  the  purpose  of  such  election.  [71  v.  73, 
214.f 

J  6339.  Bsmoval  of  aisignee,  etc.,  by  the  court — Effect  of 
new  bond.  The  court  may  remove  any  assignee  or 
trustee,  specifying  in  the  order  the  cause  of  removal ; 
and  on  application  made  by  any  surety  or  sureties 
of  any  assignee  or  trustee,  the  court  may,  if  satisfied 
of  the  reasonableness  of  the  application,  require 
such  assignee  or  trustee  to  eive  a  new  bond,  or  on 
failure  so  to  do,  the  court  shall  remove  such  assignee 
or  trustee;  and  upon  a  new  bond  being  given  in 
accordance  with  such  order  and  approved  by  the 
court,  the  sureties  in  the  original  bond  shall  be  by 
the  order  of  the  court  discharged  from  further  lia- 
bility.   [71  V.  73,  ?  14.] 

i  Ball,  83, 87. 
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2  6340.  Tniftee  appointed,  tp  give  bond — His  rights 
on  giving  bond.  Whenever  the  probate  court  appoints 
a  trastee,  whether  in  place  of  an  assignee,  or  of  a 
trustee  before  appointed  by  the '  court,  such  trustee 
shall,  within  ten  days  after  his  appointment,  give 
bond  as  aforesaid,  or,  failing  so  to  do,  he  may  be 
considered  as  declining  the  appointment,  and  the 
place  may  be  filled  by  the  court ;  and  when  a  trustee 
shall  have  given  bond,  he  shall  succeed  to  all  the 
rights,  powers  and  privileges  of  the  preceding  assig- 
nee or  trustee ;  and  the  court  may  make  and  enforce 
all  orders  necessary  to  put  the  newly  appointed  trus- 
tee into  possession  of  all  property,  moneys,  books, 
papers,  evidences  of  title,  and  other  effects  covered 
by  the  assignment,  or  in  any  way  belonging  to  the 
trust ;  and  such  trustee  may,  by  suit  in  the  court  of 
common  pleas,  or  otherwise,  compel  the  delivery  to 
him  of  all  such  property,  moneys,  books,  papers,  ev- 
idences of  title,  and  other  effects.  [71  v.  74,  g  2 ;  71, 
V.  73,  ?  14 ;  73  V.  101,  I  4.] 

§  6341.  Settlement  on  resignation,  removal,  or  death. 
How  enforced.  On  the  resignation  or  removal  of  an 
assignee,  or  trustee  appointed  by  the  court,  such 
assignee  or  trustee  shall  forthwith  file  and  settle  his 
account,  and  on  the  death  of  any  such  assignee  or 
trustee,  his  legal  representative  shall  forthwith  file 
and  settle  such  account ;  and  immediately  after  such 
settlement  such  assignee,  or  trustee,  or  his  legal  rep- 
resentative shall  pay  over  to  his  successor,  all  moneys 
found  due  from  him  to  the  trust;  and  on  failure  so  to 
do,  or  on  failure  to  file  and  settle  such  account,  or 
deliver  over  to  his  successor  all  property,  moneys, 
books,  evidences  of  title,  papers,  and  other  effects 
in  any  way  belonging  to  the  trust,  such  successor 
may,  by  action  in  the  common  pleas  or  otherwise, 
proceed  on  his  bond  against  such  assignee,  or  trustee, 
or  his  legal  representative  and  the  sureties  in  such 
bond.    [71  V.  74,  §  2 ;  73  v.  101,  ?  4.] 

86  O.  S.  458;  41  O.  S.  591.  The  action  may  be  brought  in  the 
superior  court,  1  C.  C.  R.  20.  Power  of  court  to  settle  account 
though  not  formally  i-efiled  after  resignation  of  assignee,  1  C. 
C.  R.  550,  • 
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{  6843.  Title  to  be  eonvejed  to  trnitet.  Whenever 
the  court  appoints  a  trustee  to  act  in  place  of  the 
assignee  of  the  debtor,  the  assignee  and  the  debtor 
shall  forthwith  convey  to  such  trustee  the  title  to  all 
the  real  estate  embraced  in  the  assignment.  [68  v. 
41,  I  2.] 

{  6848.  Assignmenti  in  contemplation  of  iasolTenej  to 
inure  to  benefit  of  all  erediton.  All  assignments  in 
trust  to  a  trustee  or  trustees,  made  in  contemplation 
of  insolvency,  with  the  intent  to  prefer  one  or  more 
creditors,  shall  inure  to  the  equal  benefit  of  all  credi- 
tors in  proportion  to  the  amount  of  their  respective 
claims^  ana  the  trusts  arising  under  the  same  shall  be 
administered  in  conformity  with  the  provisions  of  this 
chapter.    [56  v.  231,  J  16.] 

See  $  6335  notes.  Assignments  for  prefeii'ed  creditors  innre  to 
all,  5  O.  S.  218;  W.  261 ;  698,  and  assienments  for  part  of  creditors, 
9*0.  S.  646,  (act  1863)  to  secure  all  creditors  but  one,  ]  D.  4S7, 
and  mortg^Mce  to  secure  debt  due  mortgagee,  20  0. 889,  to  several 
creditors,  2D.  224,  to  several  indoi-sei-s  to  indemnify  thorn  and 
6ecui*e  other  creditors,  4  O.  S.  602,  but  mortgage  to  secure  two 
creditors  mortgagees  held  not  to  inure  to  all,  4  W.  L.  G.  97. 
Assignments  in  trust  inni*e  to  all  creditor,  1  O.  S.  46;  4  O.  8. 
46;  602.  But  a  creditor  ^as  a  light  to  secure  himself  by  obtain- 
ing a  lien  on  the  property  of  a  railing  debtor  and  if  done  fairly 
he  may  thus  obtain  a  pi-eference  over  other  ci'editoi's,  20  O.  640; 
4  O.  S.  602.  Preferences  may  be  given  by  direct  transfers,  5  O. 
178;  11  O.  894;  8  O.  890,  may  be  conditional  byway  of  mortgage, 
20  O.  510,  546,  or  given  by  confessing  judgment,  1  H.  875;  4  Johns. 
Ch.  682;  26  Pa.  St.  92.  In  all  cases  they  must  be  made  in  good 
faith  and  not  in  tiiist,  1  H.  875;  1  0. 8.  237.  The  statutes  of  1836, 
18:%,  1858  and  1850  did  not  affect  absolute  convevances,  11  O.  894, 
899;  8  O.  990,  891  nor  conditional  by  way  of  mortgage  unless  for 
the  benefit  of  another  creditor  than  the  mortgagee.  Burrill  on 
Assignments,  citing,  4  O.  S.  45;  602;  1  Id.  237;  10  Id.  170:  5  Id. 
218.  Assignment  giving  preference  is  void  as  to  the  preference, 
9  O.  92.  Deed  of  assignment  giving  preferences  to  be  construed 
strictly,  14  Bull  168. 

Mortgage  of  lands  executed  by  an  Insolvent  debtor  to  a 
trustee  to  secure  a  bona  fide  indebtedness  to  his  wife,  does  not 
Inure  to  the  l)enefit  of  all  the  creditors  of  the  mortgagor.  40  O. 
S.  287.  A  mortgage  in  trust  to  secure  the  debt  &t  an  infant 
creditor,  who,  witliont  a  trustee  or  guardian,  could  not  have 
made  the  security  available  tohimself,  will  be  held  not  to  inure 
to  the  benefit  of  all  the  creditors  of  the  moitgagor,  17  Bull  64, 
66,  see  $  6835n,  mortgage.  • 

J  6344.  Transfers,  etc.,  to  hinder,  delay  or  defraud 
creditors  void — Application  of  creditor — Appointment  of 
trustee— Kotice  of  suit  by  creditor.    AH  transfers^  con- 
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veyances,  or  fusadenmenta  made  by  a  debtor  or  pro- 
cured by  him  to  De  made  with  intent  to  hinder,  de- 
lay, or  defraud  creditors,  shall  be  declared  void  at 
the  suit  of  any  creditor;  and  the  probate  judge  of 
the  proper  county,  after  any  such  transfer,  convey- 
ance, or  assignment  shall  have  been  declared,  by  a 
court  of  competent  jurisdiction,  to  have  been  made, 
with  the  intent  aforesaid,  or  in  trust  with  the  intent 
mentioned  in  the  next  preceding  section,  shall, 
on  the  application  of  any  creditor,  appoint  a 
trustee  according  to  the  provisions  of  this  chapter, 
who,  upon  being  duly  qualified,  shall  proceea  by 
due  course  of  law  to  recover  possession  of  all  prop- 
erty so  transferred,  conveyed,  or  assigned,  and  to 
administer  the  same  as  in  other  cases  of  assignments 
to  trustees  for  the  benefit  of  creditors:  provided, 
however,  that  any  creditor  instituting  a  suit  for  the 
purpose  aforesaid,  shall  cause  notice  of  the  pendency 
and  object  thereof  to  be  published  for  at  least  four 
consecutive  weeks  in  some  newspaper  printed  or  of 
general  circulation  in  the  county  in  wmch  said  suit 
,  shall  be  pending ;  and  all  creditors  who  shall,  within 
fifteen  days  next  after  the  expiration  of  said  notice, 
file  an  answer  in  Eaid  action  in  the  nature  of  a  cross- 
petition,  praying  to  be  made  parties  thereto,  and 
setting  forth  the  nature  and  amount  of  their  respec- 
tive claims,  and  shall  secure  the  payment  of  their 
pro  rata  stiare  of  the  costs  and  expenses  of  such 
action,  including  reasonable  counsel  fees,  in  propor- 
tion to  the  amount  of  their  said  claims,  either  by  a 
deposit  of  money,  or  by  an  undertaking  given  to  the 
plaintiff  in  such  sum,  and  with  such  security  as  the 
court  or  clerk  thereof  shall  require  and  approve, 
shall  be  first  entitled,  with  the  plaintiff,  to  the  bene- 
fits of  such  transfer,  conveyance,  or  assignment,  in 
proportion  to  the  amounts  of  their  respective  claims ; 
and  in  case  of  such  notice  being  given,  the  court 
in  which  such  transfer,  conveyance,  or  assignment 
phall  have  been  declared  to  have  been  made  with 
the  intent  aforesaid,  may  proceed  fully  to  administer 
the  trust,  both  as  to  the  creditors  who  are  parties  as 
^foresaid,  and  tho^e  ^ho  Jiaye  not  come  in  and  be^u 
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so  made  parties,  distributing  to  the  latter  the  snr- 

gluSy  ii  any,  after  satisfying  the  claims  of  those  who 
ave  preference  as  aforesaid ;  but  if  such  court  shall 
not  so  administer  the  trust,  or  if  such  notice  shall 
not  have  been  given,  the  said  court  shall  forthwith, 
on  declaring  the  intent  aforesaid,  cause  a  copy  of  the 
judj^ent  to  be  certified  to  the  proper  probate  court, 
which  shall,  on  its  own  motion,  appoint  a  trustee  as 
in  this  chapter  provided;  ana  after  the  costs  and 
expenses  aforesaid,  and  the  claims  of  the  aforesaid 
preferred  creditors  shall  have  been  paid  bv  such 
trustee,  the  residue  in  his  hands,  if  any,  shall  inure 
to  the  equal  benefit  of  the  remaining  creditors,  in 
proportion  to  the  amount  of  their  claims.  [00  v.  8, 
«17.] 

iVb^.— See  1 0335  notes.  The  act  of  18S5  (Swanks  stat.  1841 
pp.  717,  718)  was  directed  against  fraudulent  conveyances  to 
trustees  in  contemplation  of  insolvency,  preferring  creditors, 
8  O.  890;  S91;  ttie  act  of  1888  (Swanks  stat.  1864^  p.  468)  against 
all  conveyances  to  trustees  in  contemplation  of  insolvency  pre- 
ferring creditors  Id. ;  the  act  of  1858  (8.  &  C.  p.  718)  agauist  all 
fraudulent  conveyances,  and  the  act  of  1863  (1  Sayler  n.  354,) 
gave  creditors  the  remedy  provided  in  this  section.  The  act 
of  1850  applied  to  fraudulent  conveyances  made  before  as  well 
as  after  its  passage,  and  a  creditor  by  filing  his  petition,  etc. ' 
could  obtain  no  priority  over  other  creditors  of  tne  insolvent 
debtor,  14  O.  S.  443. 

Evidence.— Fraud  is  not  presumed,  W.  506,  burden  of  prov- 
ing is  on  the  party  setting  it  up,  5  O.  S.  124,  of  showing  solvencj 
of  debtor  on  defendant,  23  O.  S.  473;  2  Id,  878,  of  showing  con- 
sideration when  assignment  recites  none,  on  assignee.  16  O.  S. 
88.  Grantee  may  show  fraud,  I  O.  S.  262.  Fraua  need  not  be 
proved  beyond  a  reasonable  doubt,  1  C.  S.  C.  R.  292.  Secret 
trust  prima  facie  evidence  of,  16  O.  S.  88.  Sale  Just  before 
judgment  evidence  of  but  not  conclusive,  3  O.  627;  retaining 
power  of  sale  evidence  of,  20  O.  889;  1  O.  S.  246.  Subsequent 
acts  of  vendor  not  evidence  against  vendee,  37  O.  S.  194. 
Debtor's  examination  under  $  6472  competent  evidence  in 
action  to  set  aside  sale,  40  O.  S.  345.  Other  considerations  than 
that  named  in  the  deed  may  be  shown,  21  O.  S.  295. 

Judanient.—CopY  of  to  be  certified  to  probate  couii;,  39  O. 
S.  203. 

Limiiation.— Action  barred  after  lapse  of  four  years,  under 
$  4982;  32  O.  8.  228;  2  C.  S.  C.  R.  523. 

Notice  of  the  pendency  and  object  of  the  suit  must  be  given, 
21  O.  S.  295  (Act  1868)  ;  39  O.  8.  203;  1  Bull  109,  see  2  C.  8. 
C.  R.  40. 

^^ Or  procured  by  him  to  be  wad«."— Before  the  insertion  of 
this  clause  it  was  held  that  the  statute  operated  only  upon 
fraudulent  transfers,  etc.,  made  by  the  debtor  himself,  and  that 
where  an  insolrent  debtor  purchased  real  estate  with  intent  to 
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defraud  his  creditors  and  cauped  the  Tendor  to  convey  it  to  an- 
other, who  conveyed  it  to  his  wife,  such  conveyance  was  not 
within  the  meaning  of  the  statute,  hut  his  interest  must  be  sub- 
jected under  $  &&61,  S4  O.  S.  645  (Act  1863).  Under  a  subsequent 
amendment  which  did  not  contain  this  clause,  it  was  held 
that  where  a  person  insolvent  at  the  time  executed  a  note  with- 
out consideration  to  another  with  waiTant  of  attorney  to  con- 
fess iudgment  and  judgment  was  taken  and  execution  issued 
and  levied  on  the  goods  of  the  maker  of  such  note  the  transac- 
tion was  within  the  meaning  of  this  section,  42  O.  S.  168,  171. 

^*By  a  court  o/  competent  jurisdiction,",—The  probate  court 
has -no  jurisdiction  to  set  aside  fraudulent  conveyances,  nor  to 
declare  transfers  to  have  been  made  with  intent  to  prefer,  etc. ," 
17  Bui  64,  citing  44  O.  S.  497,  see  $  6140  n. 

Parties. — Any  creditor  may  bring  the  action  before,  32  O.  S. 
228;  2  C.  S.  C.  K.  523,  or  after  ju«lgment,  13  O.  S.  263  or  levy,  29 
O.  S.  597,  and  a  creditor  of  an  insolvent  corporation  after  ap- 
pointment of  receiver,  40  O.  S.  575,  and  administrator  of  frand- 
nlent  grantor,  29  O.  S.  264  {qucere^  34  i^.  1);  when  necessary 
to  sell  land  to  pav  debts,  $  6139, 6140,  see  44  O.  S.  497,  but  cred- 
itor sanctioning  fraud  can  not,  8  O.  529;  3  O.  S.  544,  and  cred- 
itor with  notice  of  bill  under  act  (4  Cur.  3352)  can  not  afterward 
sue  though  notice  was  not  published,  2  C.  S.  C.  R.  40.  Paities 
to  fraud  and  their  privies  estopped  to  impeach  it,  15  O.  4(^. 
Fraudulent  vendor  and  vendee  necessary  parties,  though  not 
united  in  interest  under  $  4987;  39  O.  S.  563,  and  beneficiaries  of 
the  conveyance,  7  Bull  113;  but  party  having  no  intei'est  can 
not  be  made  defendant,  6  Bull  666.  Creditors  of  vendor  may 
file  cross-petition  in  replevin  by  fraudulent  vendee,  1  C.  S.  C. 
B.  292.    Claimant  for  tort  must  reduce  it  to  judgment,  30  O.  S.  11. 

Pleading.— Petition  must  aver  that  the  conveyance  was 
made  with  intent  to  hinder,  delay  or  defraud  subsequent  cred- 
itors, 30  O.  S.  11;  1  O.S.  51;  9  O.S.  430  (intention  not  material  in 
case  of  existing  creditors.  21  O.  S.  295;  304;  16  O.  S.  433)  must 
describe  the  property  with  such  deflniteness  as  to  enable  it  to 
be  identified,  2  Wall  237.  Where  the  petition  shows  that  the 
conveyance  was  made  more  than  four  years  prior  to  the  action 
it  must  aver  that  the  fraud  was  not  discovered  within  that  per- 
iod, 82  O.  S.  228;  2  C.  S.  C.  11,523.  But  it  need  not  aver  that 
there  is  no  other  property  out  of  which  to  make  the  claim  by 
execution,  29  O.  S.  597;  25  O.S.  500;  nor  that  the  creditor  has 
reduced  his  claim  to  judgment,  32  O.  S.  228;  2  C.  S.  C.  B.  523. 

Secured  creditor.— Conveyance  not  fraudulent  as  to,  40  O.  S. 
184:  8Rec.  358. 

WTiat  is  fraudulent  conveyance^  c^c— Confession  of  judg- 
ment without  Indebtedness  ana  levy  and  sale  under  it,  42  O.  S. 
168.  Conveving  property  in  fraud  of  intended  wife,  40  O.  S. 
107,  see  41  O.'  S.  147.  Purchase  in  wife's  name,  W.  889,  or  child's, 
6  O.  8.  52.  Gift  by  one  in  debt  prima  facie  fraudulent,  6  0. 121 ; 
2  O.  S.  873;  23  O.  S.  478.  Secret  trust,  16  O.  S.  88.  Retaining  pos- 
session in  sale  by  warehouse  receipt,  37  O.  S.  254.  Sale  of  goo4ls 
to  delay  creditors,  20  0. 389;  33  O.  S.  246.  Mortgage,  9  O.  S.  480, 
for  double  amount,  due,  36  O.  S.  442  (bona  fide  mortgagee  of 
vendee  protected,  18  O.  S.  546;  38  Id.  76.)  Conveyance  to  qual- 
ify surety  who  agrees  to  re-convey,  6  Bull  63,  but  gift  without 
intent  to  defraud  is  not,  1 0.  S.  1,  nor  gift  if  enough  property 
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is  left  to  par  debts,  15  0. 108;  W.  751,  nor  joint  debtor's  ronvey- 
aiiec  to  cu-ucbtor  to  pay  Joint  debt,  6  Bull  07,  nor  conveyance 
in  payment  of  debtor  and  for  his  itiwuuiitig  yrant(>r*8  deljt,  Jd» 
825;  lior  nuU'  for  notes  to  pay  creditors,  7  liuli  M,  nor  conve>'- 
ance  to  cqiiiiubiq  owner,  W.  aiU  Q  r  conveyance  to  wife  n»r 
former  i-eleat^c  of  dow  er,  9  Rec.  «23:  nor  cDnveyancc  to  trtintecs 
for  beiietit  of  grant«»r's  wife  and  child' en  as  atcuinst^i  cieditor 
whose  claim  was  at  the  time  amply  hccurcd  b\  mortgage.  And 
the  f  ict  that  the  mortgage  seen  ity  is  biib^e()tiently  lo^t  by  the 
creditor's  laches  does  not  make  such  conveyance  framltilent,  40 
O.  S  184. 

§  6345.  Unsettled  aMignmenti  heretofore  made— cita- 
tion of  assignee  to  give  bail.  In  all  cases  of  aFKignmontS 
heretofore  made,  where  no  iBiial  settUnient  and  dis- 
tribution has  been  made,  the  probate  judge  of  the 
proper  county  sliali  have  the  power,  on  the  applica- 
tion of  any  creditor  of  the  assignor,  to  issue  a  citation 
against  such  assignee,  requiring  him  to  appear  before 
such  probate  judge,  on  the  day  named  in  such  citation, 
to  show  cause  why  he  should  not  give  bail  for  the 
execution  of  his  trust  according  to  the  provisions  of 
this  chapter;  and  such  probate  judge,  on  good  cause 
shown,  may  require  such  assignee  to  give  bail  accord- 
ing to  the  provisions  of  this  chapter;  and  in  case  such 
assignee  shall  fail  to  appear  as  required  by  such  cita- 
tion, or  shall  fail  to  give  bail  within  the  time  ordered 
by  such  probate  judge,  such  probate  judge  shall  re- 
move him  and  appoint  another  trustee,  and  after  the 
giving  bail  by  any  assignee,  or  trustee  so  appointed, 
as  provided  in  this  section,  the  same  proceeding  shall 
benad  as  provided  in  this  chapter  in  case  of  assign- 
ments hereafter  made.    [56  v.  231,  §  21.] 

J  6346.  Kotioe  of  appointment.  Every  assignee,  or 
trustee  appointed  on  the  assignee  failing  to  qualify, 
shall  within  thirty  days  after  giving  bond,  cause 
notice  to  be  giv<n  in  some  newspaper  of  general  cir- 
culation in  the  county,  for  three  successive  weeks,  of 
his  appointment  as  such  assignee  or  trustee.  [56  v. 
231,(4.] 

^orm.— Notice  is  hereby  given  that  the  tindcrsigned  has  been 
duly  appointed  and  qualified  as  assignee  in  trust  [or  trustee] 

for  the  benefit  of  tlie  creditoi-s  of  A.  B.,  of county, 

Ohio,  by  the  probate  court  of county,  Ohio. 

A.  B.,  Assignee,  [or  Trustee]  etc. 
Office, 
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i  6847.  Appointment  of  appraisers. — Betum  of  in- 
ventory and  appraisement-^ When  jnstioe  may  appoint 
appraisers — Beal  estate  without  the  state  assigned  for 
benefit  of  creditors  need  not  be  appraised — Filing  sohed- 
nle  of  debts  of  assignor.  Immediately  upon  the 
assignee  giving  bond,  or  if  the  assignee  fail  to  give 
bond,  then  upon  the  trustee  appointed  by  the  court 
giving  bond,  the  court  shall  appoint  three  suitable, 
disinterested  persons  appraisers  of  the  property  and 
assets  of  the  assignor ;  and  the  said  assignee  or  trus- 
tee shall,  within  thirty  days  after  giving  bond,  unless 
for  good  cause  shown  the  court  shall  allow  a  longer 
time,  make  and  file  in  the  court  an  inventory,  veri- 
fied by  his  oath,  of  all  the  property,  moneys,  rights, 
and  credits  of  the  assignor  included  in  the  assign- 
ment, which  shall  have  come  to  his  possession  or 
knowledge,  together  with  an  appraisement  thereof 
by  said  appraisers  under  their  oath :  provided,  how- 
ever, that  if  any  part  of  said  estate  or  efiects  be  in 
any  other  county,  the  assignee  or  trustee  may  have 
appraisers  as  to  such  part  of  the  estate  and  effects, 
appointed  by  any  disinterested  justice  of  such  coun- 
ty ;  and  provided,  further,  that  if  the  assignment  in- 
cludes real  estate  situate  without  this  state,  it  shall 
not  be  necessary  to  have  such  real  estate  appraised, 
but  the  assignee,  or  trustee  appointed  by  the  court 
shall  sell  such  real  estate  at  public  or  private  sale, 
and  the  sale  shall  be  confirmed,  if  the  court  find 
that  the  same  has  been  made  in  ^ood  faith  and  for  a 
fair  price;  and  at  the  time  of  filing  the  inventory, 
the  assignee  or  trustee  shall  also  file  a  schedule  of 
all  the  debts  and  liabilities  of  the  assignor  within 
his  knowledge,  which  schedule  shall  be  verified  by 
the  oath  of  the  assignee  or  trustee ;  which  schedule 
shall  contain  the  post-office  address  of  each  of  such 
alleged  creditors  as  far  as  the  same  can  be  given. 
[56v.  231,§3,4;  68  v.  41,  §  1.] 

6  O.  S.  611;  81  O.  S.  158,  201;  41  Id.  70.  Seo  forms  under 
$6046,  6157. 

i  6348.  Exempt  property  excepted  unless  expressly 
waived,  and  wife's  property ;  homestead  to  be  set  off.  No 
assignment  for  the  benefit  of  .creditors  shall  be  con- 
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strued  to  inclade  or  cover  any  property  exempt  from 

levy  or  sale  on  execution,  or  from  oeinff  by  any  legal 

process  applied  to  the  payment  of  debts,  unless  in 

the  assignment  the  exemption  is  expresslv  waived,  or 

any  property  belonging  to  the  wife  of  tne  assignor, 

nor  to  reqmre  the  assignor  to  deliver  up  any  of  such 

property ;  and  as  to  the  homestead  exemption,  and 

exempt  property  that  has  to  be  selected  by  the  debtor 

and  his  wife,  the  appraisers  appointed  by  the  court 

shalL  on  making  the  appraisement,  set  the  same  off 

in  the  same  way  that  appraisers  of  property  levied  on 

or  attached  are  required  to  do ;  and  if,  for  any  reason 

this  setting  off  is  then  omitted,  the  court  may  at  any 

time  thereafter,  and  before  sale,  order  the  same  to  be 

done  by  the  appraisers.    [58  v.  3.  3  15.] 

Probate  court  can  allow  flre  hundred  dollars  in  lieu  of  home- 
stead, 40  O.  S.  631.  After  assignment  aKsignor  may  select  as 
exempt  property  previously  attached,  88  O.  S.  5S0.  Assignor's 
wife  entitled  to  allowance  in  lieu  of  homestead  against  assignee 
though  family  dwelling  house  was  burned  previous  to  sale  by 
assignee,  31  U.  S.  437.  Judgment  recovered  after  aAnignmcnt 
no  lien  on  land  previously  set  apart  as  homestead,  45  O.  S.  825; 
18  Bull  316. 

g  6849.  Examination  of  assignee,  eto.  Orders  to  pre- 
vent frandnlent  transfiBr.  The  probate  judge  may,  on 
the  application  of  the  assignee,  or  of  any  creditor,  or 
without  any  application,  at  all  times  reouire  the 
assignor,  upon  reasonable  notice,  to  attena  and  to 
submit  to  an  examination  on  oath  upon  all  matters 
relating  to  the  disposal  of  his  property,  to  his  trade 
and  dealings  with  others,  and  his  accounts  concern- 
ing the  same,  to  all  debts  due  or  claimed  from  him, 
and  to  all  other  matters  concerning  his  property  and 
estate,  and  the  due  settlement  thereof  according  to 
law,  which  examination  may^  at  the  request  of  any 
party  to  tfte  proceeding,  be  reduced  to  writing ;  and 
the  said  probate  judge  may,  in  like  manner,  at  any 
time  before  the  final  settlement  of  the  accounts  of  the 
assignee,  require  the  attendance  of  the  assignee,  or 
.  any  other  person  as  a  witness,  and  examine  him  or 
her  upon  oath,  as  to  all  matters  appertaining  to  the 
estate  of  the  assignor  or  to  the  administration  of  the 
said  trust;  and  the  said  probate  judge  may,  upon  or 
after  such  examination,  make  and  enforce  any  orders 
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upon  proper  parties,  which  he  may  deem  necessary 
to  prevent  any  fraudulent  transfer  or  change  in  the 
property  or  eJoTects  of  the  assignor,  or  the  allowance 
or  payment  of  any  unjust  or  fraudulent  claim  out  of 
his  estate.     [69  v.  172,  i  12.] 

i  6350.  ConverBion  of  assetB  into  sioney— sale  of  real 
and  personal  property— compromise  or  sale  of  claims — 
completing  reid  contracts — wife  of  assignee  may  be  made 
a  party  and  ask  court  to  have  real  estate  sold  free  of  con- 
tingent right  of  dower — court  on  application  of  seven- 
eighths  of  creditors  may  order  business  of  assignor  carried 
on  by  assignee;  compensation  of  assignee.  The  assignee 
or  trustee  shall  proceed  at  once  to  convert  all  the  as- 
sets received  by  him  into  money,  and  to  sell  the  real 
■and  personal  property  assigned,  including  stocks,  and 
such  bonds,  notes,  and  other  claims  as  are  not  due, 
and  which  can  not  probably  be  collected  within  a 
reasonable  time,  either  for  cash,  or  upon  such  other 
terms  as  the  court  may  order,  at  public  auction,  at 
such  time  and  place  as  may  be  designated  in  notice 
given  by  advertisement  in  some  newspaper  of  general 
circulation  within  the  county,  for  four  consecutive 
weeks,  and  of  which  sale  due  return  shall  be  made 
to  the  judge ;  but  all  such  sales  of  real  estate  shall  be 
made  at  not  less  than  two-thirds  the  appraised  value 
thereof,  being  subject  to  re-appraisement  as  upon 
executions  at  law,  and  such  sale  shall  be  set  aside,  or 
confirmed,  as  the  court  shall  order;  and  if  confirmed, 
deeds  shall  be  made  to  the  purchasers,  conveying  the 
title  free  from  all  liens  on  the  same  for  all  debts  due 
by  the  assignor.  Whenever  the  court  shall  be  satisfied 
that  it  would  be  for  the  advantage  of  the  creditors  of 
the  assignor  to  sell  any  part  of  the  real  or  personal 
property  assigned,  at  private  sale,  the^ourt  may 
authorize  the  assignee  or  trustee  to  thus  sell  the  same, 
either  for  cash,  or  upon  such  terms  as  the  court 
may  order;  but  such  real  estate  shall,  in  no  case,  be 
sold  for  less  than  two-thirds  its  appraised  value ;  nor 
shall  such  personal  property  be  sold  for  less  than  two- 
thirds  of  such  appraisement,  unless  the  court  shall, 
upon  good  cause  snown,  order  the  assignee  to  sell  the 
satne  for  a  less  amount;  and  a  return  of  such  sale 
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fihall  be  made  within  the  time  prescribed  by  the 
court ;  and  such  Bale  shall  be  confirmed  by  the  court 
before  the  same  shall  be  complete  and  binding;  and 
if  confirmed,  deeds  shall  be  made  of  the  real  estate, 
to  the  purchasers,  convey  ins  the  title,  free  from  all 
liens  on  the  same,  for  all  debts  due  by  the  assizor. 
Should  any  prouert}^  thus  ordered  to  be  sold  at  private 
sale,  be  not  sold  within  the  time  prescribed  by  the 
court,  then  the  court  shall  order  the  same  to  be  sold 
at  public  auction,  in  the  same  manner  as  though  a 
private  sale  had  not  been  ordered :  and  the  assignee, 
or  trustee  mav  with  the  approval  of  the  court  com- 
promise or  sell  any  claim  or  demand  on  behalf  of  the 
assignor  which  is  desperate,  or  difficult  of  collection ; 
and  he  may,  also,  with  the  approval  of  the  probate 
court,  complete  and  enforce  all  sales  of  real  estate 
made  by  the  assignor,  making  all  needful  convey- 
ances for  that  purpose:  provided,  however,  that  tbe 
limitation  as  to  the  price  for  which  real  estate  shall 
be  sold,  shall  not  apply  to  real  estate  situate  out  of  the 
state,  and  provided  further,  that  when  any  real  estate 
is  to  sold  under  the  provisions  of  this  section  the  wife 
of  the  assignor  may  be  made  a  party,  and  she  may  file 
her  answer  and  ask  the  court  to  have  said  real  estate 
sold  free  of  her  contingent  right  of  dower,  and  to  al- 
low her,  in  lieu  thereof,  such  sum  of  money,  out  of 
the  proceeds  of  the  sale,  as  the  court  deems  the  just 
and  reasonable  value  of  her  contingent  dower  interest 
therein;  and  such  answer  of  the  wife  of  the  assignor 
shall  have  the  same  force  and  effect,  and  shall  be 
taken  and  held  to  be,  in  all  respects,  as  a  deed  of  re- 
lease to  the  purchaser  of  such  real  estate  of  the  con- 
tingent dower  interest  therein  of  such  wife.  It  is 
further  provided  that,  where  said  wife  has  executed 
a  mortgage  jointly  with  her  husband  on  any  of  the 
real  estate  aforesaid,  or  where  the  husband  alone  has 
executed  a  mortgage  as  security  for  the  payment  of 
the  purchase  pnce  or  a  part  thereof,  or  any  of  the 
said  real  estate,  such  court  shall  order  the  sale. of  the 
same  free  from  the  contingent  right  of  dower  of  such 
wife,  and  shall  find  and  determine  the  just  and 
reasonable  value  of  such  wife's  contingent  dower 
interest  in  the  balance  of  the  proceeds  of  such  sale  ol 
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real  estate  after  the  payment  of  such  incnmbrances 
as  preclude  her  right  to  dower  therein ;  provided  that 
whenever  the  court  shall  be  satisfied  that  it  would  be 
for  the  advantage  of  the  creditors  of  the  assignor,  the 
court  may,  on  a  written  application  made  to  him  by 
s.even-eighths  in  number  and  amount  of  said  creditors, 
order  any  business  carried  on  by  the  assignor  at  the 
time  of  the  assignment  to  be  carried  on  by  the  as- 
signee, and  said  court  shall  order  the  discontinuance 
of  said  business  whenever  he  deems  it  to  the  advan- 
tage of  said  creditors,  and  said  court  shall  fix  such 
compensation  for  said  assignee  when  ordered  to  con- 
tinue said  business,  in  addition  to  the  fees  now  al- 
lowed by  law  as  may  be  just  and  proper.  [77  v.  189 ; 
68  V.  41,?  1 ;  58  v.  105,  §  5 ;  56  v.  231, 1 18.] 

i  6351.  Payment  of  liens — action  to  settle  liens — 
questions  of  title — homestead  rights.  The  probate 
court  shall  order  the  payment  of  all  incumbrances 
and  liens  upon  any  of  the  property  sold,  or  rights  and 
credits  collected,  out  of  the  proceeds  thereof,  accord « 
ing  to  priority  :  provided,  that  the  assignee  may,  in 
all  cases,  where  the  real  estate  to  be  sold,  or  which 
may  have  been  contracted  to  be  sold  by  the  assignor 
prior  to  the  assignment  is  incumbered  with  liens,  or 
where  any  question  in  regard  to  the  title,  or  the  dower 
estate  of  the  wife  or  widow  of  the  assignor,  require  a 
decree  to  settle  the  same  commence  a  civil  action 
therefor  in  the  common  pleas  court  or  probate  court 
of  the  proper  county,  making  all  persons  in  interest 
including  the  wife  or  widow  of  the  assignor  parties  to 
such  proceedings ;  and  upon  hearing,  the  court  shall 
order  a  sale  of  the  premises  or  the  completion  of  the 
contracts  of  sale  so  made  by  the  assignor,  the  payment 
of  incumbrances  and  the  contingent  dower  interest  of 
the  wife,  or  widow,  subject  to  the  proviso  hereinafter 
contained,  and  determine  the  question  involved  in 
regard  to  the  title  of  the  same ;  and  the  proceeds  of 
the  re'al  estate  so  sold,  after  the  payment  of  liens  and 
incumbrances  and  the  contingent  dower  rights  and 
interest  of  such  wife  or  widow,  as  ordered  by  such 
court,  shall  be  reported  to  the  probate  court  by  the 
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assigneeu  and  disposed  of  aa  provided  in  this  chapter: 
provided,  that  the  provisions  of  i  6350  in  relation  to 
the  wife  of  the  assignor  as  a  party  to  proceedings 
thereunder,  and  her  rights  by  virtue  thereof,  and  also 
the  provisions  of  such  section  as  to  ordering  propertv 
sold  at  private  sale,  and  upon  terms  of  credit,  shall 
appl^  to  proceeding  under  this  section ;  but  nothing 
in  this  section  nor  i  6350  shall  be  so  construed  as  in 
any  way  to  impair  the  rieht  of  homestead  exemp- 
tions, or  the  right  of  an  allowance  in  lieu  of  home- 
stead, or  the  mode  provided  by  law  for  enforcing  such 
rights.    [83  V.  236.] 

Petition  for  sale  of  real  estate.— K,  B.,  as  assignee  for  benefit 
of  the  ci'edltors  of  C  D.,  plaintiff,  vs.  C.  D.,  E.  D.,  G.  H.  and 
I.  J.,  defendants.    Probate  Court, county,  Ohio. 

Plaintiff  states  that  on  the dajrof 188—  the 

defendant,  C,  D.  made  an  assignment  to  him  of  all  his  property 
for  the  benefit  of  his  creditors,  which  assignment  was  on  the 

day  of 1S8—  at  o'clock, M.  duly  filed 

in  the  probate  court  of  said  county  as  assignment  No. on 

the  assignment  docket  of  said  court,  and  thereupon  plaintiff 
duly  qualified  and  entered  u|)on  hfs  duties  as  such  asnignee. 
That  among  the  property  so  assigned  was  the  following  real 
estate,  [here  describe  real  estate.]  Plaintiff  fuither  states  that 
It  is  necessary  to  sell  said  pramises  to  pay  the  costs  of  said  as- 
signment, the  liens  on  said  premises,  the  exemption  in  lieu  of 
homestead  allowed  to  said  assignor  and  the  general  creditors  of 
said  assignor,  and  that  thei*e  are  not  suflicient  assets  to  pay  said 
charges  and  the  claims  against  saicl  e^^tate  w^ithout  the  sale  of 
said  premises.  That  said  E.  D.  is  the  wife  of  said  CD.,  and  as 
such  lias  a  contingent  light  of  dower  in  said  premises.  That 
said  C.  D.  is  interested  in  the  sale  of  said  premises  for  the  ex- 
emption due  him  in  lieu  of  a  homestend,  and  also  for  the  sur- 
plus if  any  which  may  remain  from  the  sale  of  said  premises 
after  the  payment  of  all  his  debts,  and  that  G.  H.  and  I.  J.  each 
claim  a  Ifen  on  said  premises  by  way  of  mortgage.  Wherefore 
TOur  petitioner  prays  that  said  premises  may  be  ordered  sold 
free  and  clear  of  all  claims  of  all  parties  to  this  suit  and  thst  he 
may  hare  such  other  and  further  relief  as  the  nature  of  his 
case  entitles  him  to.  Attoniey  for  plaintiff. 

[  Verification.] 
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rORMS: 

Waiver  of  summons  and  consent  to  sale^       .       .        .  ^  6143. 

AffldavU  to  obtain  publication^ $  6143. 

Notice  to  parties  by  publication^ $  6143. 

Affidavit  of  proof  of  publication^ $  6089. 

«         a       ti     a  mailing  notice^     ....  $6143. 

Answer  of  widow  waiving  assignment  of  dower ^  etc.   .  1 6143. 

Answer  and  cross-petition  of  lien  holder f     .        .        .  |  6143. 

Answer  of  minor  defendants  by  guardian  ad  litenij    ,  $  6144. 

Judgment  and  order  to  appraise^ ^  6155. 

Inventory  and  appraisement^ see  $  6046. 

Report  0/  appraiserSf        ...>....  ^  6157. 

Approval  of  appraiser's  report  and  oi'd-erfor  sale^       .  $  6161. 

Bond  for  sale^ §6150. 

Notice  of  salCf  . $6159. 

Jieport  of  salCy     ...        $  6162,  when  no  sale  effected^  Id. 

Order  of  re-appraisement^ ^6162. 

Confirmation — Deed, $6162. 

Consent  of  creditors  that  business  be  carried  on  by  assignee, 
[Title J\— The  undersigned  creditors  of  the  Ann  of  A.  B,  & 
Co.,  iu  the  amount  set  opposite  our  respective  names,  do  here- 
by consent  that  the  business  of  said  firm  may  be  caiTied  on  by- 
the  assignee  thereof  under  the  order  and  direction  of  the  Pro- 
bate court  of county,  pursuant  to  law  as  the  same  has 

been  heretofore  cari'ied  on. 

Entry,  {TitleA — This  cause  came  on  to  be  heard  upon  the 
application  of  X.  V.,  assignee  of  the  firm  of  A.  B.  &  Co.  And 
it  appearing  to  the  court  that  eeveu-eighths  in  number  and 
amount  of  the  creditors  of  said  firm  have  signed  a  written  ap- 
plication and  consent  that  the  business  of  said  firm  may  be  car- 
ried on  by  the  said  assignee,  and  the  court  being  satisfied  that 
it  would  be  for  the  advantage  of  said  creditors  that  said  bus- 
iness should  be  carried  on,  it  is  hereby  oi*dered  that  the  said 
assignee  carry  on  the  business  of  the  said  firm  in  the  same 
manner  as  the  same  has  heretofore  been  earned  on  by  the  said 
firm  until  the  further  order  of  this  court. 

Application  to  raise  assignment.  [Title.'] — And  now  comes 
C.  D.,  and  says  he  is  the  assignor  herein,  who  made  an  assign- 
ment to  A.  B.,  of  all  of  his  property  and  effects  for  the  benefit 
of  creditors;  that  since  said  assignment  all  of  his  creditors 
have  been  paid  in  full  and  that  there  are  no  other  claims  out- 
standing against  him.  And  he  asks  the  court  to  raise  said 
assignment  and  order  a  re-conveyance  to  himself.  C.  D. 

[Verification.] 

Journal  entry.  [Title.]— This  cause  came  on  this  day  to  be 
heard  upon  the  application  of  C.  D.,  to  raise  the  assignment 
herein,  the  proofs  and  exhibits,  and  it  being  made  to  appear  to 
the  satisfaction  of  the  court  that  all  the  creditors  of  saia  C.  D. 
have  been  paid  in  fnll,  and  no  reason  appearing  why  the 
assignment  should  not  be  raised,  it  is  ordered  that  the  real  es- 
tate conveyed  to  the  assignee  be  by  him  re -conveyed  to  said 
C.  D.,  by  ^eed  duly  executed  and  that  said  CD.  pay  to  the 

assignee  herein dollars,  and  to  his  attorney dollars 

in  full  for  their  services  and  also  the  costs  of  this  case,  and 
that  thereupon  the  said  assignment  be  raided  ^nd  said  assig- 
nee d^^cbarged.  - 
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Notf.9. — Power  of  probate  court  to  fix  priority  of  lienohoMerg, 
distribute  proceeds  and  determine  all  legal  and  equitable  qoes- 
tions  arising  therein,  45  O.  8.  Ul;  17  Bull  879;  affii-miug, 
2  C.  C.  R.  73;  reversing,  IG  Bull  88;  $  5416  applies  where  assig- 
nee has  commenced  to  sell  realty  of  assignor,  40  O*  S.  830. 

I  6853.  Preientations  of  olftims — their  allowmiue  or 
rejection — ^limitation  of  rait  on  rejected  olaimi — ^report 
of  anignee,  etc.  Creditors  shall  present  their  claims 
within  six  months  after  the  publication  of  the  notice 
hereinbefore  provided  for,  unless  further  time  is  al- 
lowed by  the  court  to  the  assignee  or  trustee  for  allow- 
ance, and  the  assignee  or  trustee  shall  indorse  his 
allowance  or  rejection  thereon,  and  claimants  whose 
claims  are  rejected,  shall  be  required  to  bring  suit 
against  the  assignee  or  trustee,  to  enforce  such  claims 
within  thirt]^  days  after  the  same  shall  have  been  re- 
jected, in  which,  if  they  recover,  the  judgment  shall  be 
against  the  assignee  or  trustee,  that  ne  allow  the  same 
in  settlement  of  his  trusts,  with  or  without  the  costs, 
as  the  court  shall  think  right;  and  immediately  after 
the  expiration  of  said  six  months,  the  assignee  or 
trustee  shall  file  in  the  court  a  report  of  all  claims 
presented  to  him  for  allowance,  their  several  amounts, 
and  the  date  from  which,  and  the  rate  at  which  the 
several  claims  are  entitled  to  interest,  specifying  what 
claims  have  been  allowed,  and  what  ones  rejected, 
with  the  date  of  allowance  or  rejection ;  and  what,  if 
any,  claims  are  held  under  advisement ;  and  the  post- 
office  address  of  every  creditor  whose  claim  is  either 
allowed  or  rejected.    [57  v.  118,  J  C] 

See  I  6097.  Creditors  failing  to  present  claims  in  six  months 
can  have  their  share  of  funds  remaining,  4  W.  L.  M.  332;  83  O. 
S.  439;  41  O.  S.  295;  12  Bull  286.  Limitation  of  thirty  days 
does  not  apply  to  action  by  mortgagee  against  assignee  for 
proceeds  of  mortgage  property,  40  O.  S.  602.  Conditional  al- 
lowance insufficient,  33  O.  S.  439.  Amount  of  I'ecovery  in  action 
by  creditor  whose  claim  has  been  allowed,  on  assignee's  bond 
for  failure  to  account  for  property  assigned,  32  O.  S.  690.  If 
assignee  allows  claim  as  a  Talid  one  quasre  whether  action 
will  lie  in  common  pleas  to  compel  him  to  allow  it  as  preferred 
claim  against  certain  fund  in  his  hands,  2  C.  C.  R.  382.  Notice 
of  demand  and  non-payment  to  assignee  of  indoi-ser  of  note  in- 
sufficient, it  should  be  ^ven  to  indorser,  43  O.  S.  346,  355.  Un- 
less the  liability  of  the  indoi'ser  be  fixed  by  demand  and  notice 
of  non-payment  the  indorsed  note  can  not  be  proved  as  a  claim 
against  the  es^i^te  in  insolvency,  Jd,  see  83  O,  S,  295, 
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^6808.  When  olaim  fhall  be  diiallowed  on  applioation 
of  aesignor  or  oreditor  and  prooeedings  in  ineh  ease.  If 
the  assignor  or  any  creditor  shall  file  in  the  conrt  a 
written  requisition  on  the  assignee  or  trustee  to  dis- 
allow any  claim  or  claims  presented,  which  he  has  not 
reported  as  disallowed,  and  shall  enter  into  bond  to 
the  assignee  or  trustee  in  such  amount  and  with  such 
sureties  as  the  court  shall  approve,  conditioned  to  pay 
all  the  costs  and  expenses  of  contesting  the  same, 
such  claim  or  claims  shall  be,  by  the  order  of  the 
court,  disallowed,  although  the  same  may  have  before 
been  allowed  by  the  assignee  or  trustee;  and  the  as- 
signee or  trustee  shall  forthwith  give  written  notice 
of  such  disallowance  to  the  creditor  or  creditors,  or 
his  or  their  attorneys,  whose  claim  or  claims  are  so 
disallowed;  and  thereupon  the  same  proceedings 
shall  be  had  as  required  in  other  eases  of  disallow- 
ance, by  the  preceding  section.    [56  v.  231,  J  8.] 

Forms  of  bond,  requisition  and  entry  may  be  adapteci  from 
forms  under  $  6098. 

i  6364.  Affidavit  to  be  filed  with  claim  before  allow- 
ance or  payment,  and  right  of  surety  to  prove.  Every 
person  presenting  and  filing  a  claim  against  the  estate 
of  the  debtor,  and  before  the  same  shall  be  allowed  or 
any  payments  made  thereon,  shall  make  and  file  an 
affidavit  setting  forth  that  the  said  claim  is  just  and 
lawful,  and  the  consideration  thereof,  and  what,  if  any, 
set-offs  or  counter-claims  exist  thereto ;  what  collat- 
eral or  personal  security,  if  any,  the  claimant  holds 
for  the  same,  or  that  he  has  no  security  whatever, 
and  the  assignee,  or  trustee,  or  any  creditor  shall 
have  the  right  to  examine  the  claimant  under  oath 
touching  any  such  collateral  or  other  security,  or  any 
other  matter  relating  to  said  claim,  within  such  time 
and  under  such  regulations  as  shall  be  prescribed  by 
the  probate  judge  ;  any  surety  of,  or  person  jointly 
liable  with,  the  assignor,  may  be  allowed  to  present 
and  prove  the  claim  on  which  he  is  so  bound ;  but 
the  dividend  thereon  shall  be  payable  to  the  party 
holding  the  claim ;  and  if  the  latter  prove  such  claim, 
then  the  allowance  and  dividend  shall  be  on  the 
claim,  as  proved  by  him,  only.    [56  v.  231,  §  13.] 

FQrm  0/  affidavit f— State  of  Ohio— —county,  «a.    Befoi*§ 
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me  iiersonaUy  appeared  A.  B,,  who  being  duly  sworn  sa}^  he 
is  one  of  the  firm  of  A.  B.  ft  Co.,  the  owcers  of  the  claim  hereto 
attached;  that  said  claim  is  Just  and  law  ful;  that  the  consider- 
ation therefor  is  goods  bold  and  delivei-ed  toC.  1).;  that  there 

is  now  due  and  unpaid  on  said  claim  the  sum  of dollars 

with  interest  thereon  at  the  rate  of  six  percent,  per  annum 

from  day  of IS—;  that  there  are  no  set-offs,  nor  couu- 

tei-claims  whatever  against  the  same;  that  said  owners  have 
Hiere  state  what  collateral  or  personal  security  the  claimants 
holdj  or  if  none  say]  no  security  whatever  lor  the  same  to  the 
best  of  affiant's  knowledge  and  belief.  A.  B. 

Sworn  to  before  me  and  subscribed  in  my  presence  this--— 
day  of 188—. 

JWotes.— To  the  creditors  who  have  their  claims  alIowe<l  pur- 
snant  to  this  section  must  be  devoted  all  the  property  covered 
by  the  assignment  to  the  exclusion  of  those  wiio  do  not  present 
their  claims  for  allowance,  32  O.  8.  690,  See  $  6352  n.  The  fail- 
ure of  the  holder  of  a  note  to  present  the  pame  to  ihe  assignee 
for  allowance  will  n<  t  exonerate  the  surety  from  liability 
thereon,  21  O.  S.  86;  and  such  assignment  will  not  bar  a  cred- 
itor whose  claim  has  not  been  presented  to  or  rejected  by  the 
trustee  from  biingiuff  a  suit  against  tl  e  assignor  on  such  claim 
while  the  trust  remains  unexecuted,  IS  O.  b.  210. 

J  6355.  Preferred  claixnB.  All  taxes  of  every  de- 
scription assessed  aeainst  the  assignor,  upon  any 
personal  property  held  by  him  before  his  assignment, 
shall  be  paid  by  the  asfignee  or  trustee  out  of  the  pro- 
ceeds of  the  property  assigned,  in  preference  to  any 
other  claims  against' the  assignor;  and  every  person 
who  shall  have  performed  any  labor  as  an  operative 
in  the  service  of  the  assignor,  shall  be  entitled  to  re- 
ceive out  of  the  trust  funds,  before  the  payment  of 
the  general  creditors,  the  full  amount  of^  the  wages 
due  to  such  person  for  such  labor,  performed  within 
twelve  months  preceding  the  assignment,  not  exceed- 
ing three  hundred  dollars.      [57  v.  39,  g  3 ;  58  v.  26, 

n;75v.  134,  §1.1 

And  in  all  cases  where  th**  property  of  an  employer  is  placed 
in  the  hands  of  nn  assignee,  claims  due  for  labor  perfoimed 
within  the  period  of  thiec  months  i^rior  to  the  time  such  as- 
Fignce  is  appointed,  shall  be  first  paid  out  of  the  ti-ust  fund  in 
preference  to  all  other  claims  agaiust  such  employer  except 
claims  for  taxes  and  the  cost  of  adniiuistering  the  trust,  $3200  a» 

See  $  6352  n. 


6356.    Beports  and  settlements  of  assignee — The  de- 
elaring  and  payment  of  dividends.    At  the  expiration 
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of  eighj;  months  from  the  appointment  and  qualifica- 
tion of  the  assignee  or  trustee,  and  as  often  thereafter 
as  the  court  may  order,  an  account  shall  be  filed  with 
said  court,  by  such  assignee  or  trustee,  containing  a 
full  exhibit  of  all  his  doings  as  such,  up  to  the  time 
of  the  filing  thereof,  together  with  the  amount  of  all 
claims  remaining  uncollected  and  the  amount  thereof , 
which  in  his  opinion  may  thereafter  be  collected,  to 
which  said  accounts  exceptions  may  be  filed  by  par- 
ties interested,  in  the  same  manner  that  exceptions 
are  or  may  be  filed  to  the  accounts  of  administrators, 
executors,  or  guardians,  and  such  accounts  shall  be 
examined,  and  the  exceptions  thereto  heard  by  the 
court,  in  the  manner  provided  by  law  for  the  settle- 
ment of  the  estates  of  deceased,  persons ;  VLpon  the 
filing  of  such  accounts,  the  court  shall  fix  a  time  for 
the  hearing,  and  publish  notice  thereof  as  in  the  case 
of  the  filing  of  the  account  of  an  executor  or  admin- 
istrator. Whenever,  on  settlement,  the  same  shall 
show  a  balance  remaining  in  the  hands  of  said  as- 
signee or  trustee,  subject  to  distribution  among  the 
general  creditors,  a  dividend  shall  be  declared  by  the 
probate  iudge,  payable  out  of  such  balance,  equally 
among  all  creditors  entitled,  in  proportion  to  the 
amount  of  their  respective  claims,  against  the  as- 
signor, including  those  disallowed t  as  to  which  the 
claimant  has  begun  proceedings  toestablish,  the  same 
as  hereinbefore  required,  and  claims  held  under  ad- 
visement ;  of  the  making  of  which  dividend,  and  of 
the  time  and  place  of  payment  thereof,  notice  shall 
be  given  by  advertisement  once,  in  a  newspaper 
published  and  of  general  circulation  in  the  county  in 
which  such  trust  is  being  administered,  and  in  such* 
other  way  as  the  court  may  order;  of  the  payment  of 
which  dividends  and  those  remaining  uncalled  for 
and  unpaid  at  that  time,  report  shall  be  made  within 
sixty  days  after  the  day  fixed  for  the  payment  of  the 
same;  the  court  shall  then  cause  a  new  notice  to  be 
given  to  the  owners  of  the  unpaid  dividends,  in  such 
way  as  the  court  may  direct ;  and  if  the  same  are  not 
demanded  within  twelve  months  thereafter,  the  same 
shall  be  divided  oro  rata  among  the  other  creditors,  un- 
til they  are  paid  in  full,  and  the  remainder,  if  any,  to 
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the  assignor  or  his  legal  representatives.  The  divi- 
dends reserved  for  claims  di;*aIlowed,  or  held  under 
advisement,  when  the  proceedings  to  enforce  their 
allowance  have  been  commenced,  as  to  claims  dis^ 
allowed,  shall  be  held  until  said  proceedings  have 
terminated,  when  they  shall  be  paid,  if  the  allowance 
of  the  claim  has  been  ordered,  on  the  same ;  other- 
wise they  shall  be  distributed  pro  rata  among  other 
creditors  not  paid  in  full,  or  refunded  to  the  assignor, 
as  the  case  may  require.    [73  v^  146,  i  10.] 

See  $  6392  n. 

An  assignee  delaying  unreasonablv  to  file  his  account  as  re- 
quired by  law  will  be  cnsirpred  with  interest  from  the  date  his 
account  became  due.  A  delay  of  bIx  years  to  account  after  the 
date  at  which  the  account  became  due  i»  an  unreasonable  delay 
and  sufficient  to  charge  him  with  such  interest,  16  Bull  311. 

§  6357.  CommisBlons  of  assignee.  Further  allowanee. 
Counsel  fees,  etc.  Before  any  dividend  is  declared,  the 
assignee  or  trustee  may  be  allowed  the  following 
commission  upon  the  amount  of  the  personal  estate 
collected  and  accounted  for  by  him,  and  of  the  pro- 
ceeds of  the  real  estate  sold  under  an  order  of  court 
for  the  payment  of  debts,  which  shall  be  received  in 
full  compensation  of  all  his  ordinary  services,  that  is 
to  say:  For  the  first  thousand  dollars,  at  the  rate  of 
six  per  centum :  For  all  above  that  sum.  and  not  ex- 
ceeding five  thousand  dollars,  at  the  rate  of  four  per 
centum:  And  for  all  above  five  thousand  dollars,  at 
the  rate  of  two  per  centum.  And  in  all  cases,  such 
further  allowance  shall  be  made  as  by  the  court  shall 
be  considered  just  and  reasonable  for  his  actual  and 
necessary  expenses,  and  for  any  extraordinary  ex- 
penses, and  for  any  extraordinary  services  not  re- 
Quired  of  an  assignee  in  the  common  course  of  his 
duty,  also  such  reasonable  counsel  fees  as  may  be 
necessary  for  the  proper  administration  of  said  as- 
signment, whether  performed  by  the  assignee  or 
trustee  as  attorney,  or  such  other  as  may  be  employed 
by  him,  but  that  no  such  further  allowance,  extra- 
ordinary expenses,  or  services,  or  attorney  fees,  shall 
be  allowed  by  the  court  unless  a  bill  of  items  be  filed, 
showing  such  actual  and  necessary  or  extraordinary 
expenses  and  services,  or  attorney  fees,  together  with 
the  cdBfidavit  of  the  person  incurring  such  expenses  or 
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performing  such  serviceSi  showing  that  the  same 
were  performed  for  and  were  necessary  to  the  assign- 
ment, and  that  the  amount  charged  therefor  is  reason- 
able, and  not  more  than  is  usually  paid  for  such  ser- 
vices; and  when  such  services  shall  have  been 
performed  by  persons  other  than  the  assignee  or 
trustee,  the  assignee  or  trustee  shall  also  file  an  affi- 
davit, stating  that  such  services  were  necessary  for 
the  proper  administration  of  the  assignment,  that 
they  were  performed  under  his  direction,  that  the 
charges  for  the  same  are  fair  and  reasonable,  and  that 
the  full  amount  thereof  has  been  paid  to  the  party 
performing  such  services.    [71  v.  28,  8 11.] 

Reasonable  attorney's  fees  allowed,  87  O.  S.  218;  notnntil 
prior  liens  discbarjred,  3  Bull  427;  1  Bull  183.  No  allowance  to 
assignee  for  expense  of  employing  auctioneer  unless  court  di- 
recting sale  is  of  opinion  his  services  were  necessary,  37  O.  S. 
218.  Assignee  not  allowed  moi*e  than  executor  (see  $  6188)  or 
guardian  for  similar  services,  85  N.  Y.  187;  9  Paige  898.  Assig- 
nee maladministerin^  not  entitled  to  compensation,  15  Bull 
311.  Attorney  I'endering  services  to  assignee  has  no  ri^ht  of 
action  against  estate  though  services  were  such  that  if  the 
assignee  pai<l  for  them  he  would  be  entitled  to  a  credit  for  such 
payment  in  his  account  as  assignee  in  the  pix>bate  court, 
19  Bull  119. 

i  6358.  Fees  of  probate  judge.  The  probate  judge 
shall  be  entitled  to  the  following  fees  for  services 
performed  under  the  preceding  sections  of  this  chap- 
ter: For  hearing  and  deciding  each  application,  two 
dollars ;  for  appointing  or  removing  any  assignee  or 
trustee,  one  dollar;  for  filing  assignment,  inventory, 
and  schedule,  each,  ten  cents;  and  for  filing  all 
other  papers,  each,  five  cents ;  and  for  all  other  ser- 
vices, the  same  compensation  as  may  be  provided  for 
Uke  services,  in  the  settlement  of  the  estates  of  de- 
ceased persons.    [56  v.  231, 1 20.] 

ASSIGNMENTS  TO  AVOID  ARREST. 

i  6869.  'CommiBsioner  of  insolvents  —  His  appoint- 
ment, bond  and  term.  The  probate  court  in  each 
county  shall  appoint  a  commissioner  of  insolvents, 
who  shall  give  bond  to  the  state  in  a  sum  fixed  by 
the  court,  not  less  than  one  thousand  dollars,  and 
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with  sureties  to  be  approved  by  the  court,  and  con- 
ditioned for  the  faithful  discharge  of  his  duties,  and 
hold  his  office  for  three  years,  unless  sooner  removed 
by  the  court.     [29  v.  329,  JH,  2,  3,  4.] 


6360.  Where  of&oe  kept  and  vaeaaey  how  filled.  The 
commissioner  shall  keep  his  office  at  the  county 
seat ;  and  the  court  appointing  him  may,  at  any  time, 
remove  him,  or  accept  his  resignation,  [ana  on  a 
vacancy  occurring  by  death,  resignation,]  removal, 
expiration  of  term  or  otherwise,  the  court  shall 
appoint  a  successor,  who,  upon  qualifying,  shall  be 
entitled  to  demand  and  receive  all  booKs,  papers  and 
assets  of  every  kind  appertaining  to  the  office,  or  in 
the  possession  of  his  predecessor,  as  commissioner, 
and  who  shall  proceed  with  the  business  of  the  office 
as  if  no  change  had  been  made.  [29  v.  329.  H  4, 5, 
49,  53.] 

{  6361.  Applioation  of  person  arretted  and  lohediilet  to 
be  made.  » When  any  person,  whether  a  resident  in 
(his  state  or  not,  shall  be  arrested,  or  be  in  custody 
of  any  sheriff,  or  other  officer,  on  meme  or  final  pro- 
cess,  m  any  civil  action,  the  officer  having  such  per- 
son in  custody,  if  requested  by  him,  shall  go  with 
such  person  before  the  commissioner  of  insolvents 
of  the  county  where  such  person  shall  be  arrested, 
or  in  custody;  whose  duty  it  shall  be,  if  required,  to 
make  out  for  such  person  in  custody,  and  under  his 
direction,  an  accurate  schedule  in  writing  of  all 
debts  by  him  owing,  specifving  the  names  of  the 
persons  to  whom  owing,  and  the  original  considera- 
tion thereof,  and  whether  the  same  are  by  bond, 
note,  or  other  contract  in  writing,  or  by  book  account, 
or  otherwise,  and  also  an  accurate  schedule  in  writ- 
ing of  all  debts  and  demands  owing  to  him  with  a 
pertinent  description  of  all  contracts  in  which  he  is 
in  any  way  interested,  and  of  all  property  of  every 
kind,  real  and  personal,  in  possession,  remainder,  or 
reversion,  to  which  he  has  any  claim ;  and  such  ap- 
plicant shall  surrender  to  the  commissioner  all  writ- 
ten evidences  of  title  and  of  claims  and  his  books  of 
account:    provided,  however,  that  nothing  herein 
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shall  be  construed  to  deprive  any  person  of  any 
right  he  may  have  to  hold  property  exempt  from  the 
payment  of  his  debts,  or  to  require  him  to  assign  or 
surrender  any  such  property  or  rights  in  action  to 
the  commissioner ;  but  a  separate  schedule  shall  be 
made  of  the  exempted  property,  and  the  commis- 
sioner shall  decide  all  questions  as  to  the  value  of 
any  property  selected  by  the  debtor  as  exempt,  and 
all  other  questions  in  that  behalf:  and  any  person 
who  may  be  imprisoned  under  any  process  for  any 
fine,  penalty,  or  costs,  in  any  criminal  proceeding, 
shall  be  entitled  to  the  benefit  of  this  section,  at  any 
time  after  he  shall  have  been  imprisoned  under  such 
process  for  the  period  of  sixty  days,  unless  the  judg- 
ment in  the  case  requires  imprisonment  till  the  fine, 
penalty,  or  costs  be  paid  ;  but  this  provision  shall  not 
extend,  to  any  person  confined  m  any  workhouse 
established  by  any  municipal  corporation.  [29  v. 
329,  U  7,  8,  9,  10,  48.] 

M'andamiis  lies  to  compel  officer  to  take  prisoner  before  com- 
missioner, 19  O.  S.  581.  Sheriffis  not  bound  to  suppoit  prisoner, 
6  O.  438.    See  $  1028.  • 

i  6362.  Assignment  of  his  property — Form— Effect — 
Suits  by  commissioner — Fending  snits.  Before  any  per- 
son making  application  as  aforesaid,  shall  be  entitled 
to  a  certificate  from  the  commissioner,  as  hereinafter 
provided,  he  shall  make  and  deliver  to  the  commis- 
sioner an  assignment,  in  writing,  of  all  his  property, 
rights  and  credits  of  every  kind  and  description,  ex- 
cept only  exempted  property  or  rights ;  but  no  par- 
ticular form  of  words  shall  be  necessary  to  the  valid- 
ity of  said  assignment;  aud  the  same,  when  made 
and  delivered  to  the  commissioner,  shall  operate  as  a 
conveyance  of  all  the  property  of  such  applicant, 
and  shall  vest  in  the  commissioner  all  the  rights, 
legal  and  equitable,  which  such  applicant  had  in  or 
to  any  property,  rights,  and  credits,  whether  the 
same  be  mentioned  or  described  in  such  schedules 
and  inventory  or  not,  except  as  aforesaid;  and  it 
shall  be  lawful  for  the  commissioner  to  commence 
and  prosecute  suits  and  actions  in  his  own  name,  in 
the  same  manner  that  the  applicant  could  have  done 
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before  such  assignment :  provided,  that  suits  pend- 
ing  at  the  time  of  such  assignment  shall  not  abate, 
but  may  be  prosecuted  and  defended,  by  the  com- 
missioner, in  the  name  of  the  applicant,  to  final 
judgment,  as  though  such  assignment  had  not  been 
made.     [29  v.  329,  ^  11.] 

Tbe  cboscs  in  action  of  an  ini«olvrnt  debtor,  and  the  legal 
interest  in  them  Test  in  the  oommi^sloner  of  insolvents  and  he 
alone,  can  maintain  an  action  thei-eon,  6  <>.  271. 

§  6363.  Any  other  transfer  of  property  after  the  arrest 
void.  Every  assignment,  transfer,  or  conveyance  of 
property,  either  real,  personal  or  mixed,  made  or 
executed  by  the  applicant  after  his  arrest,  and  before 
his  examination  before  the  commissioner,  as  herein 
provided,  shall  be  utterly  void  and  of  no  effect.  [29 
V.  329,  ?  12.] 

^  6364.  Oath  of  the  applicant.  When  any  person 
shall  make  application  to  the  commissioner,  he  shall, 
at  the  time  of  making  such  application,  make  and 
subscribe  an  oath  before  the  commissioner,  in  the 
following  form,  viz:  I,  A.  B.,  do  swear  that  I  was 
nt>t  arrested,  nor  am  I  now  in  custody  of  an  ofUcer, 
at  the  suit  of ,  by  any  collusion  or  combina- 
tion with  the  said ,  or  with  any  other  person ; 

that  I  have  delivered  up  and  assigned  to  the  com- 
missioner of  insolvents  of  the  county  of ,  all 

the  property  that  I  have,  or  claim  any  title  to,  or 
interest  in ;  that  the  schedules  and  inventory  of  any 
property,  rights  and  credits  by  me  made,  contain  as 
far  as  I  know  or  believe,  a  full  description  of  all  my 
property,  rights,  credits,  and  claims,  in  possession, 
remainder,  or  reversion  (property  exempted  from 
execution  excepted);  and  also  all  my  bonds,  notes, 
contracts  in  writing,  and  other  contracts,  in  which  I 
am  beneficially  interested,  and  that  I  have  delivered 
the  same  to  the  commissioner ;  and  also  my  books  of 
account  and  all  written  evidences  of  my  right  or 
title  to  any  property  whatsoever:  and  that  I  have 
not,  directly  or  indirectly,  at  any  time,  sold,  convey- 
ed, or  disposed  of,  for  the  use  of  any  person,  any 
money,  property,  debt,  right  or  claim,  or  intrusted 
the  same  to  or  with  any  person,  thereby  to  defraud 
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my  creditors,  or  an^  of  them,  or  to  secure  the  same 
BO  that  I,  or  my  heirs,  or  any  other  person,  shall  re- 
ceive or  expect  any  profit  or  advantage  therefrom. 
[29  V.  329,  §  15.] 

§  6365.  Ezamination  of  applicant  before  the  commis- 
Bioner  to  be  reduced  to  writing  and  subscribed.  When 
any  person  shall  apply  to  the  commissioner,  as  afore- 
said, he  shall,  at  the  time  of  making  oath,  as  afore- 
said, answer  such  questions  as  shall  be  put  to  him  by 
the  commissioner,  or  any  creditor,  his  agent,  or  at- 
torney, relative  to  his  circumstances  and  the  situation, 
of  his  propertv,  and  the  causes  which  occasioned  his 
insolvency:  all  which  questions,  together  with  the 
answers  of  the  applicant,  shall  be  reduced  to  writing, 
and  subscribed  by  him;  and  such  answers  shall  he 
considered  as  made  under  the  oath  administered  as 
aforesaid..   [29  v.  329,  i  16.] 

§  6866.  Bond  required  of  non-resident,  and  resident, 
unless,  etc. — may  be  required  in  any  ease — when  may  be 
dispensed  with.  Any  applicant  who  is  a  non-resident 
of  the  State,  shall  give  bond  to  the  commissioner, 
with  surety  to  his  acceptance,  in  a  sum  not  less  than 
two  hundred  dollars,  conditioned  that  such  applicant 
shall  appear  in  the  probate  court  of  the  county  on 
the  third  Monday  thereafter,  and  that  he  shall  then 
and  there  file  his  petition,  and  submit  to  a  further  ex- 
amination, pay  the  costs,  and  in  all  respects  comply 
with  the  requisitions  of  the  court ;  and  a  resident  ap- 
plicant shall  be  required  to  give  a  like  bond,  unless 
the  commissioner  is  satisfied  that  the  applicant  has 
committed  no  fraud  by  disposing  of  property,  and 
that  the  application  is  not  made  to  enable  him  to  re- 
move his  body  out  of  the  State ;  and  in  any  case,  the 
commissioner  may,  in  his  discretion,  require  the  ap- 
plicant to  give  such  bond  in  any  sum  not  exceeding 
the  amount  of  the  debt  or  demand  for  which  such 
applicant  is  in  custody ;  or  if,  in  any  case,  whether 
applicant  be  resident  or  not,  the  commissioner  is  sat- 
isfied that  the  applicant  has  no  property  not  exempt, 
and  that  he  has  not  committed  any  fraud  by  disposing 
of   property,  and  he  has   no'  intention  of   remov- 
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ing  his  body  out  of  the  State,  he  may  dispense  with 
the  giving  of  bond.    [29  v.  329,  U4,  h  ;  42  v.  29,  J  2,  3.] 

If  the  condition  of  the  hond  is  pnli^taritially  as  required  bv 
law,  it  will  be  sufficient,  7  O.  (pt.  1)  235.    bee  3 .0. 101;  8  i>.  4J. 

g  6867.  Certifioate  of  oomm^ssioner  to  applioant^ 
efFeot.  When  oonrt  may  reqnire  a  reoogniiaBoe,  etci 
firom  applicant.  When  any  person  shall  apply  to  the 
commissioner,  and  shall  have  complied  witti  tlie  fore- 
going provisions,  the  commissioner  shall  give  to  the 
applicant  a  certificate  of  his  having  so  complied ;  and 
the  certificate  of  the  commissioner  shall  protect  the 
person  of  the  applicant  from  arrest  or  imprisonment, 
for  any  debt  or  demand  in  any  civil  action,  at  thesuit 
of  any  person  named  in  his  schedule,  and  from  any 
fine  or  penalty  therein  named,  and  for  which  he  nas 
been  imprisoned  sixty  days  or  more,  until  the  day  his 
application  is  finally  disposed  of  by  the  probate 
court;  and  if  such  applicant  shall  appear  in  said 
court,  and  file  his  petition,  as  required,  said  certificate 
shall  protect  such  applicant  from  arrest,  as  aforesaid, 
until  said  petition  snail  be  finally  disposed  of  by  the 
court;  provided,  that  the  court  may,  for  sufficient 
cause  shown,  require  such  applicant,  when  his  peti- 
tion is  continued  for  more  than  ten  days  at  one  con- 
tinuance, to  enter  into  a  recognizance  to  the  8tate  of 
Ohio,  for  the  benefit  of  his  creditors,  with  surety  to 
be  approved  by  the  court,  conditioned  that  said  peti- 
tioner shall  appear  and  prosecute  his  said  petition, 
and  abide  the  order  of  the  court  thereon.  [29  v.  o29, 
I  20,  21 ;  51  v.  323,  g  1.] 

There  is  no  other  difference  between  the  commissioner's  ccr- 
tlflcate  and  the  final  discharge,  except  that  the  former  dis- 
charg-esfor  a  limited  time,  and  th«;  latter  forever  from  all  debts 
named  in  the  schedule.  The  discharge  in  either  ca&e  is  a  legal 
one,  9  0. 100. 

§  6368.  Suit  on  bond  when  forfeited — distribntion  of 
prooeedB,  If  any  applicant  for  relief,  shall  fail  to  ap- 
pear in  court,  and  comply  with  the  condition  of  his 
bond,  the  same  shall  be  forfeited,  and  suit  may  be 
brought  thereon,  in  the  name  of  the  commissioner, 
for  the  use  of  the  creditors  of  the  applicant ;  and  the 
sum  collected  therefrom  shall  be  distributed  amongst 
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the  creditors,  as  the  proceeds  of  the  effects  of  the  ap- 
t)licant  are  distributed.     [29  v.  329,  ?  19.] 

In  an  action  on  the  bond  of  an  insolvent  wtiere  lie  failed  to 
prosecute  his  application  to  a  final  discharge,  the  sureties  can 
hot  show  in  mitigation  of  damnges  that  the  person  who- ^ave 
the  bond  was  wholly  insolveut,  and  had  no  property  to  assign, 
4  O.  172. 

J  6369.  Commissioner  to  keep  a  record  of  his  pro- 
ceedings open  to  inspection.  The  comniissioner  shall 
keep  a  book,  in  which  he  shall  enter  each  application 
made  to  him  under  this  chapter,  and  briefly  note  all 
the  proceedings  had  before  him,  in  each  case,  sever- 
ally; which  record  shall  be  open  at  all  reasonable 
times,  to  the  inspection  of  any  person  interested; 
said  book  shall  be  furnished  to  the  commissioner  by 
the  county  auditor,  on  order  of  tne  probate  court,  at 
the  expense  of  the  county.    [29  v.  329,  §  23.] 

J  6870.  Hotioe  of  application.  Immediately  after 
granting  a  certificate  to  an  applicant,  as  aforesaid,  the 
commissioner  shall  give  notice  of  the  application  by 
advertisement,  published  once  in  some  newspaper 
published  and  of  general  circulation  in  the  county, 
specifying  the  day  when  the  applicant  is  required  to 
appear  in  the  probate  court  and  file  his  petition. 
[29  v.  329,  §  25.] 

8  0. 104. 

i  6371.  Betnrn  of  bond,  copies  of  schedules,  etc.,  to 
court.  Case  to  be  docketed,  etc.  The  commissioner 
shall,  before  the  third  Monday  after  a  certificate  is 
granted  by  him,  return  to  the  probate  court  the  orig- 
inal bond  (if  any)  given  to  him,  and  also  copies  of 
the  schedules  and  inventories  made  by  said  appli- 
cant, and  also  of  the  examination  of  such  applicant, 
and  of  the  record  of  the  proceedings  of  the  commis- 
sioner, properly  certified ;  and  the  court  shall  enter 
the  case  on  its  docket,  and  file  said  papers  together, 
for  the  inspection  of  any  person  interested.  [29  v. 
329,  U  26,  27.] 

I  6372.  When  petition  of  applicant  to  be  filed  in  court. 
If  no  creditor  appear  and  notice,  etc.,  given,  final  certifi- 
cate granted.  On  the  said  third  Monday,  or  the  next 
day,  or  any  day  prior  thereto,  the  applicant  shall  file 
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his  petition  in  the  Baid  court,  setting  forth  his  said 
application  to  the  commissioner,  and  praying  to  be 
released  from  liabilitv  to  arrest  for  any  debt  or  claim 
named  in  his  schedule  of  debts ;  and  the  court  shall 
thereupon,  on  the  said  third  Monday,  or  the  next 
day,  or  any  subsequent  day  after  the  filing  of  the 
petition,  cause  the  creditors  of  the  applicant  to  be 
called,  and  if  no  creditor  shall  appear,  in  person  or 
by  attorney,  to  resist  said  petition,  the  court  may, 
without  further  examination  of  the  petitioner,  grant 
to  hira  a  certificate  of  his  having  complied  witli  the 
provisions  of  law  in  that  behalf,  and  obtained  the 
relief  prayed  for,  as  aforesaid,  or  said  petitioner  ma^ 
be  further  examined  by  the  court:  provided,  that  it 
shall  first  be  made  to  appear  to  the  court  that  the 
notice  required  by  this  chapter  has  been  given:  pro- 
vided, also,  that  the  court  may,  for  eufficient  cause 
shown,  permit  said  applicant  to  file  his  petition,  as 
aforesaid,  on  any  day  after  the  time  above  limited, 
not  exceeding  thirty  days  thereafter.  [29  v.  329,  i  28.] 

Foreign  discharge  of  foreign  debtor  valid,  1  O.  230;  7  O. 
(pt.  2)  170. 

3  6373.  Frooeedingg  if  creditor  reiist.  If  any  credi- 
tor shall  appear  in  person,  or  by  attorney,  to  resist 
said  petition,  and  shall  require  a  further  examination 
of  the  petitioner,  the  court  may  continue  the  applica- 
tion to  a  day  certain,  and  such  further  examination 
shall  in  the  meantime  be  made  before  the  commis- 
sioner, or  any  other  person,  as  the  court  may  direct. 
[29  V.  329,  §  29.] 

J  6374.  How  such  further  examination  condaoted. 
Adjournment  of  examination.  The  further  examina- 
tion of  the  petitioner  shall  be  in  writing;  and  his 
answers  to  such  questions  as  shall  be  put  to  him, 
shall  be  reduced  to  writing  by  himself,  or  his  attorney. 
or  by  the  commissioner,  or  other  person  appointed 
by  the  court,  as  aforesaid ;  if  the  petitioner,  while 
under  examination,  as  aforesaid,  shall  require  further 
time  to  answer  any  questions  put  to  him  in  writing, 
it  shall  be  the  duty  of  the  person  before  whom  such 
examination  is  had  to  adjourn  the  same  for  any  time 
not  exceeding  one  day  ^  and  such  petitioner  shall  not 
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be  required  by  his  creditors,  or  any  of  them,  to  appear 
and  submit  to  an  examination,  as  aforesaid,  more 
than  twice,  unless  by  adjournment,  as  aforesaid. 
[29  V.  329.  U  30,  31,  32  ] 

§  6375.  Examination  to  be  signed  and  filed  in  oonrt. 
When  such  examination  shall  be  closed,  the  peti- 
tioner shall  sign  the  same,  and  make  oath  to  the 
truth  thereof,  before  the  commissioner,  or  before 
some  other  person  authorized  by  law  to  administer  ' 
oaths ;  and  the  said  examination  shall  be  returned 
to  the  court,  and  filed.    [29  v.  329,  §  33.] 

J  6376.  Proceedings  on  final  hearing  after  snch  farther 
examination.  Upon  the  final  hearing  of  the  petition, 
the  several  examinations  of  the  petitioner  may  be 
read  as  evidence  by  any  creditor;  and  the  petitioner, 
and  any  of  his  creditors,  may  examine  witnesses 
before  the  court;  and  they  may  also  offer  any  other 
evidence  or  depositions  taken  according  to  law ;  and 
the  court,  on  hearing,  may  grant  to  the  petitioner  a 
certificate,  as  aforesaid,  or  may  dismiss  his  petition, 
as  shall  seem  just.     [29  v.  329,  §  34.] 

§  6377.  How  costs  awarded  on  the  final  hearing— ez^ 
ecntion  therefor,  etc.  When  the  court  shall  dismiss 
the  petition  of  any  person  applying  for  relief,  judg- 
ment shall  be  rendered  against  the  petitioner  for  all 
the  costs  that  have  accrued  on  behalf  of  the  petitioner 
(except  such  as  have  been  paid  by  him  to  the  com- 
missioner), and  also  in  resisting  the  same ;  and  when 
the  court  shall  grant  the  petitioner  the  relief  prayed, 
judgment  shall  be  rendered  against  the  petitioner  for 
the  costs  before  the  commissioner,  and  in  the  court, 
on  the  part  of  the  petitioner,  and  not  before  paid ; 
and  the  creditors  resisting  such  petition  and  failing, 
shall  pay  their o^n  costs ;  and  all  such  co^ts  shall  be 
taxed  as  in  other  cases,  and  may  be  collected  by 
execution ;  or  the  court  may  order  tliat  the  final  cer- 
tificate shall  not  be  delivered  until  the  petitioner 
shall  pay  the  costs  taxed  against  him.     [29  v.  329  i  35.] 

§6378.  Dismissal,  of  application— e£Eect.  If  the  ap* 
plicant  fail  to  file  his  petition  within  the  time  herein 
limited  or  allowed  by  the  court,  his  application  shall 
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be  dismissed,  and  judgment  shall  be  rendered  against 
him  for  ail  costs  not  before  paid ;  but  the  commis- 
sioner in  such  case,  and  also  when  the  petition  is 
dismissed  on  hearing,  shall  proceed  to  dispose  of  any 
assets  covered  by  the  assignment,  as  if  the  applica- 
tion had  been  granted  by  the  court. 

J  6379.  Effect  of  certificate  granted  by  the  Commie- 
sioner,  by  the  Court,  etc.  When  such  applicant  shall 
produce  the  certificate  granted  by  the  com migsi oner 
to  any  officer  in  whose  custody  he  may  be,  the  officer 
shall  forthwith  discharge  such  person  out  of  his 
custody ;  and  the  officer  shall  return,  with  the  pro- 
cess (by  virtue  of  which  he  had  such  person  in 
custody),  a  copy  of  said  certificate ;  and  he  shall  also 
return  on  said  process,  that,  in  obedience  to  such 
certificate,  he  had  discharged  the  person  named 
therein ;  and  said  certificate  shall  be  returned  to  tho 
person  named  therein  by  the  officer;  and  the 
certificate,  granted  by  the  court  to  the  petitioner, 
as  aforesaid,  shall  protect  the  person  of  fuch  peti- 
tioner forever  after  from  arrest  or  imprisonment 
for  any  civil  action,  debt,  or  demand,  mentioned  in 
the  schedule  of  his  debts,  made  before  the  commis- 
sioner, as  hereinbefore  provided,  or  any  fine  or  pen- 
alty for  which  he  shall  have  been  imprisoned  sixty 
days  or  more ;  but  neither  certificate  shall  protect  him 
from  arrest  or  imprisonment  for  any  debt  or  demand 
for  money  or  property  received  while  acting  in  any 
fiduciary  capacity ;  and  if  any  sheriff  or  other  officer 
shall  arrest  any  person  having  been  so  discharged  by 
the  court,  such  officer  having  knowledge  of  such  dis- 
charge, and  that  the  person  so  arrested  has  a  certifi- 
cate, so  granted  to  him  by  the  court,  or  shall  refuse 
to  discharge  the  person  so  arrested  out  of  his  custody, 
as  soon  as  such  certificate  shall  be  produced  and 
shown  to  him,  the  officer  so  oflfendin^  shall  be  liable 
to  be  prosecuted  in  the  court  of  common  pleas,  in  an 
action  for  false  imprisonment  at  the  suit  of  the  party 
injured;  and  if  judgment  shall  be  rendered  against 
such  officer  for  any  sum  whatever,  in  damages,  the 
plaintiff  shall  recover  full  costs.  [29  v.  329,  i  ^  22,  36 ; 
51  V.  323,  n }  41  V.  15, 1 1.] 
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A  discharge  under  the  insolvent  law  on  process  from  a  state 
conrt  dischargres  from  imprisonment  on  process  from  the 
United  St^ites  Circuit  Court,  7  O.  (pt.  1)  196.  The  act  discharge- 
ing  in:K>l vents  from  fines  is  constitutional,  19  O.  S.  581. 

{  6890.  CommlMionen  may  administer  oaths.  The 
commissioner  may  administer  all  oaths  required  in 
matters  connected  with  his  duties.    [29  v.  329,  §  46.] 

i  6381.  The  sections  of  this  chapter  relating  to  volnn- 
tary  assignment  to  govern  the  administration  of  the  trust. 
The  sections  of  this  chapter  relating  to  voluntary  as- 
signments shall  be  applied  and  govern  the  action  of 
the  court  and  the  commissioner,  as  to  the  presenta- 
tion and  allowance  or  rejection  of  claims,  the  ap- 
praisement and  conversion  of  assets  into  money,  the 
making  and  paying  dividends,  and  the  fees  of  the 
probate  judge,  and  in  all  other  respects  in  the  admin- 
istration of  the  trust,  except  as  otherwise  herein  pro- 
vided. [29  V.  329,  §§  6,  38.  39,  40,  41,  42,  43,  44,  45 ;  32 
V.  23,  ?§  1 ,  2 ;  33  v.  50,  ?§  1, 2 ;  44  v.  50,  ?  1.] 

g  6382.  Fees  of  commissioner — to  he  paid  in  advance 
— other  fees  fixed  hy  court.  The  commissioner  shall  be 
entitled  to  the  following  fees:  For  writing  the  ap- 
plication and  bond,  if  any,  each,  twenty-five  cents ; 
for  the  inventories,  schedules,  and  assignments,  and 
for  the  examination  at  the  time  of  application,  and  for 
all  copies  thereof,  ten  cents  per  hundred  words ;  for 
publishing  notice,  twenty-five  cents,  in  addition  to 
the  amount  paid  to  the  printer ;  all  which  he  shall 
have  a  right  to  receive  before  he  shall  be  required  to 
give  a  certificate  to  the  applicant ;  and  for  all  other 
services  he  shall  be  entitled  to  receive  a  reasonable 
compensation,  to  be  fixed  by  the  court.  [29  v.  329, 
§52,53.] 

§  6383.  Who  to  act  in  absence  of  commissioner. 
Whenever  the  office  of  commissioner  of  insolvents 
shall  be  vacant,  or  in  case  of  the  death,  absence,  or 
inability  of  said  commissioner  ,  the  duties  of  commis- 
sioner shall  temporarily  be  discharged  by  a  master 
commissioner,  but  as  soon  as  there  is  a  commissioner 
to  act,  all  unfinished  business  shall  be  turned  over  to 
him.     [44  v.  50,  §  2.] 
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CUAPTER  V. 

MARRIAGES. 

I  6384.  Who  maj  eontnot  matrimony.  'Male  persons 
of  the  age  of  eighteen  years,  and  female  persons  of 
the  age  of  sixteen  years,  not  nearer  of  kin  tnan  second 
cousins,  and  not  having  a  husband  or  wife  living, 
mav  be  joined  in  marriage :  provided,  always,  that 
male  persons  under  the  age  of  twenty-one  years,  and 
female  persons  under  the  aee  of  eighteen  years,  shall 
first  obtain  the  consent  of  ineir  fathers,  respectively, 
or  in  case  of  the  death  or  incapacity  of  their  fathers, 
then  of  their  mothers  or  guardians.     [67  v.  6,  J  1.] 

Mutual  promises  and  cohabitation  are  not  a  marriage, 
10  O.  S.  181.  Solemnization  without  a  license,  followed  by  co- 
habitation is.,  12  O.  8.  553.  Maniage  by  minor  invalid  unless 
confirmed  by  cohabitation  after  majority,  20  O.  1;  42  O.  8.  23. 
Marriage  couttact  of  imbecile  declared  a  nullity,  22  O.  S.  271. 

J  6385.  Who  may  solemnize  marriage.  It  shall  be 
lawful  for  any  ordained  minister  of  any  religious 
society  or  congregation,  within  this  state,  who  has  or 
may  hereafter  obtain  a  license  for  that  purpose,  as 
hereinafter  provided,  or  for  any  justice  of  the  peace 
in  his  county,  or  for  the  several  religious  societies, 
agreeably  to  the  rules  and  regulations  of  their  respect- 
ive churches,  to  join  together  as  husband  and  wife, 
all  persons  not  prohibited  by  law.    [29  v.  429,  i  2] 

J  6386.  How  ministers  may  obtain  license  to  marry. 
Any  minister  of  the  gospel,  upon  producing  to  the 
judge  of  the  probate  court  of  any  county  within  this 
state  in  which  he  officiates,  credentials  of  his  being  a 
regular  ordained  minister  of  any  religious  society  or 
congregation,  shall  be  entitled  to  receive  from  said 
court  a  license,  authorizing  him  to  solemnize  mar- 
riages within  this  state,  so  long  as  he  shall  continue  a 
regular  minister  in  such  society  or  congregation.  [29 
V.  429,  §  3.] 

^  6387.  Minister  to  produce  to  judge  of  county  in 
which  he  solemnizes  marriage,  his  license —  record  there- 
of— no  charge.  It  shall  be  the  duty  of  every  minister, 
who  is  now  or  hereafter  shall  be  licensed  to  solemnize 
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marriages,  as  aforesaid,  to  produce  to  the  judge  of  the 
said  court,  in  every  county  in  which  he  shall  solem- 
nize any  marriage,  bis  license  so  obtained ;  and  the 
said  judge  shall  thereupon  enter  the  name  of  such 
minister  upon  record,  as  a  minister  of  the  gospel  duly 
authorized  to  solemnize  marriages  within  this  state, 
and  shall  note  the  county  from  which  such  license 
issued ;  for  which  service  no  charge  shall  be  made  by 
such  judge.     [29  v.  429,  i  4.] 

§  6388.  Beoord  or  oertifioate  evidenoe.  When  the 
name  of  any  such  minister  is  so  entered  upon  the  re- 
cord, by  the  judge  aforesaid,  such  record,  or  the  cer- 
tificate thereof,  by  the  said  judge,  under  the  seal  of 
his  court,  shall  be  good  evidence  that  the  said  minis- 
ter was  duly  authorized  to  solemnize  marriages.  [29 
V.  429,  I  5.] 

^  6389.  Before  marriage,  bang  to  be  published  and  how, 
or  iioense  to  be  proonred,  where.  Previous  to  persons 
being  joined  iu  marriage,  notice  thereof  shall  be  pub- 
lished (in  the  presence  of  the  congregation),  on  two 
different  days  of  public  worship;  the  first  publication 
to  be  at  least  ten  days  previous  to  such  marriage, 
within  the  county  where  the  female  resides;  or,  a 
license  shall  be  obtained  for  that  purpose  from  the 
probate  judge  in  the  county  where  such  female  may 
reside.     [29  v.  429,  i  6.] 

i  6390.  License  how  obtained— consent  of  parent  or 
guardian  of  minor  how  given— fees  for  license — for  re- 
cording certificate  of  marriage — penalty  for  improperly 
issuing  license.  The  probate  judge,  as  aforesaid  may 
inqj^ire  of  the  party  applying  for  a  marriage  license,  as 
aforesaid,  upon  oath,  relative  to  the  legality  of  such 
contemplated  marriage;  and  if  the  judge  shall  be 
satisfiea  there  is  no  legal  impediment  thereto,  then  he 
shall  grant  such  marriage  license;  and  if  any  of  the 
persons  intending  to  marry  shall  be  under  age,  and 
shall  not  have  had  a  former  wife  or  husband,  the  con- 
sent of  the  parents  or  guardians  shall  be  personally 
given  before  the  judge,  or  certified  under  the  hand  of 
such  parent  or  guardian,  attested  by  two  witnesses, 
one  of  whom  shall  appear  before  said  judge,  and 
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make  oath  that  he  saw  the  parent  or  guardian,  whoee 
name  is  annexed  to  such  certificate,  subscrihe,  or 
heard  him  or  her  acknowledj^e  the  same;  and  the 
judge  is  hereby  authorized  to  administer  such  oath, 
and  thereupon  issue  and  sign  such  license,  and  affix 
thereto  the  seal  of  the  court;  the  judge  shall  be  en- 
titled to  receive  as  his  fee,  for  administering  the  oath 
and  granting  license,  with  the  seal  affixed  thereto, 
recording  the  certificate  of  marriage,  and  filing  the 
necessary  papers,  the  sum  of  seventy-five  cents;  and 
if  any  judge  shall,  in  any  other  manner,  issue  or  sign 
any  marriage  license,  he  shall  forfeit  and  pay  a  sum 
not  exceeding  one  thousand  dollars,  to  and  for  the  use 
of  the  party  aggrieved,  provided  that  should  the  i>er- 
Bon  then  qualined  and  acting  as  probate  judge  be  him- 
self the  party  applying,  he  shall  make  the  application 
to  the  judge  of  the  court  of  common  pleas,  within  and 
for  the  same  county,  and  if  there  be  no  legal  impedi- 
ment thereto,  said  common  pleas  judge  shall  grant 
said  probate  judse  a  marriage  license  and  shall  there- 
upon certify  said  application,  and  his  action  thereon, 
to  the  probate  court  of  said  county  for  record,  as  in 
other  cases.    [82  v.  202.] 

Affidavit  for  license. — State  of  Ohio, county,  m:  Per- 
sonally ai)|)eared  before  me,  the  undersigned  Judge'  or  the  Pro- 
bate court,  within  and  for  the  countv  of ,  A.  B.,  who 

being  duly  sworn  deposes  and  savs  that  ne  is  more  than  twenty- 
one  years  of  age  and  has  no  lawful  wife  living.  And  that 
C.  D.  iA  more  than  eighteen  years  of  age  and  has  no  lawful 

husband  living;  that  she  is  a  resident  of  the  county  of 

aforesaid.  And  the  said  A.  B.  further  says  that  C.  D.  and  af- 
fiant are  not  of  nearer  relation  to  each  other  than  that  of  sec- 
ond cousin,  and  that  he  knows  of  no  legal  objection  to  the 
marriage  contemplated  between  them.  A.  B. 

Sworn  to  and  subscribed  before  me  this day  of 188-, 

,  Proljate  Judge. 

Marriage  r^^wr^i.— Manned  on  the day  of ,  188—, 

A.  B.  and  C.  D.,  by  me,  a  minister  of  the  Gospel,  E.  F. 

In  an  action  for  damages  by  a  father  for  the  wrongful  issu- 
ing of  license  for  the  marriage  of  his  daughter,  evidence  of  the 
bad  character  of  the  husband  may  be  received  and  considered 
by  the  jury  in  aggravation  of  damages,  11  O.  1. 

S  6391.  CertiHoate  of  marriage  must  be  transmitted  to 
probate  jndge  and  rec&rded— penalty.  A  certificate  of 
every  marriage  hereafter  solemnized,  whether  author-i 
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ized  by  publication  of  bans  in  the  congregation  or  by 
license  issued  by  a  probate  judge,  or  after  notice  given 
to  the  congregation  signed  by  the  justice  or  minister 
solemnizing  the  same,  or  the  clerk  of  the  monthly 
meeting,  shall  be  transmitted  to  the  probate  judge  in 
the  county  wherein  the  marriage  license  was  issued, 
or  the  congregation  wherein  said  bans  were  published 
is  situated  or  marriage  was  celebrated,  within  three 
months  thereafter,  and  recorded  by  such  probate 
judge;  every  justice  or  minister  or  clerk  of  the 
monthly  meeting,  failing  to  transmit  such  certificate 
to  the  probate  judge  in  due  time,  shall  forfeit  and 
pay  fifty  dollars,  and  if  the  probate  judge  shall  neglect 
to  make  such  record,  he  shall  forfeit  and  pay  fifty 
dollars  to  and  for  the  use  of  the  county.     [80  v.  52.] 

J  6392.  Penalty  against  minlBter  or  jastioe  for  solemniz- 
ing marriage  contrary  to  the  intent  of  this  chapter,  or  for  un- 
anthorized  person  to  solemnize  a  marriage.  If  any  justice 
or  minister,  by  this  chapter  authorized  to  join  persons 
in  marriage,  snail  solemnize  the  same  contrary  to  the 
true  intent  and  meaning  of  this  chapter,  the  person  eo 
ofiending  shall,  upon  conviction  thereof,  forfeit  and 
pay  any  sum,  not  exceeding  one  thousand  dollars,  to 
and  for  the  use  of  the  county  wherein  such  ofifense 
was  committed  ;  and  if  any  person  not  legally  author- 
ized, shall  attempt  to  solemnize  the  marriage  contract, 
such  person  shall,  upon  conviction  thereof,  forfeit  and 
pay  five  hundred  dollars,  to  and  for  the  use  of  the 
county  wherein  such  ofiense  was  commited.  [29  v. 
429,?  9.] 

{  6393.  Duty  of  minister  solemnizing  marriage  of 
minors.  It  shall  be  the  duty  of  every  minister,  or 
justice  of  the  peace,  before  he  shall  solemnize  any 
marriage  between  the  parties,  either  of  whom  is  re- 
quired, by  i  6384  to  obtain  the  consent  of  his  or  her 
parent  or  guardian,  (except  in  cases  where  license 
shall  have  been  obtained  from  the  judge  of  the  pro- 
bate court),  to  be  satisfied  that  the  intention  of  mar- 
riage between  such  parties  has  been  duly  published, 
and  also  that  the  consent  of  such  parent  or  guardian 
has  been  obtained,  either  by  acknowledgment  in  pre- 
sence of  such  minister  or  justice  of  the  peace,  or  by  ^ 
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certificate  under  the  signature  of  such  parent  or  guard- 
ian, and  attested  by  one  or  more  credible  witnesses, 
who  shall  be  present  for  the  purpose  of  satisfying  such 
minister  or  justice  of  the  peace  that  such  certificate 
VFas  actually  signed  by  the  parent  or  guardian,  for  the 
purpose  aforesaid.    [29  v.  429,  OO.] 

^  6394.  Fines,  etc.,  how  recovered.  Any  fine  or  for- 
feiture arising  to  the  county,  iu  consequence  of  the 
breach  of  this  chapter,  shall  be  recovered  by  a  civil 
action,  with  costs  of  suit,  in  any  court  of  record 
having  cognizance  of  the  same.     [l^O  v.  429,  ill.] 


CHAPTER  VI. 

STATISTICS  OF  BIRTHS  AND  DEATHS. 

§  6395.  Probate  judge  ihall  keep  a  reeord  of  birtlii 
and  deaths.  The  probate  judge  shall  keep  a  record  of 
the  births  and  deaths  reported  to  him,  as  hereinafter 
provided ;  the  births  shall  be  numbered,  recorded, 
and  alphabetically  indexed  in  the  order  in  which 
they  are  received,  and  the  record  shall  state,  in  sep- 
arate columns,  the  date  of  making  the  record,  the 
date  and  place  of  birth,  the  name,  sex,  and  color  of 
the  child,  the  maiden  name  of  the  mother,  and  the 
name  of  the  father  of  the  child,  and  the  residence  of 
the  parents,  as  fully  as  the  same  are  reported ;  the 
deaths  shall  be  likewise  numbered,  recorded,  and  in- 
dexed, and  the  record  thereof  shall  state  in  separate 
columns,  so  far  as  the  same  is  reported,  the  date  and 
place  of  death,  name  and  surname  of  the  deceased, 
condition  (whether  single,  married,  or  widowed),  age, 
place  of  birth,  occupation,  names  of  parents  (when 
an  infant  without  name),  cause  of  death,  color,  and 
last  place  of  residence  of  such  deceased  person,  and 
the  date  of  making  the  record.    [66  v.  69,  i  1.] 

J  6396.  Duties  of  assessors,  of  physicians  and  niid-« 
wives  in  certain  cities,  of  clergymen  and  sextons.  It  shall 
be  the  duty  of  the  assesEpr^  of  the  several  townships 
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and  wards  of  each  county  of  this  state,  to  obtain, 
annually,  the  foregoing  statistics,  at  the  time  each 
assessor  shall  make  the  assessment  of  his  respective 
township  or  ward  for  the  year  ending  the  last  of 
March,  preceding  each  annual  assessment,  and  report 
the  same  to  the  probate  judge  of  his  connty,  at  the 
time  of  his  regular  report  to  the  [county]  "auditor; 
and  at  the  time  of  submitting  his  report  to  the  pro- 
{>ate  judg[e,  he  shall  state  upon  oath  that  he  has  made 
diligent  inquiry  in  order  to  obtain  the  number  of 
births  and  deaths,  and  other  information  required  by 
this  chapter,  in  his  township  or  ward,  respectively; 
and  if  any  assessor  in  this  state  shall  fail  or  refuse  to 
make  such  report,  or  to  make  and  file  the  affidavit 
required  b)^  this  title,  the  auditor  of  his  county  shall 
withhold  his  order  until  the  law  has  been  complied 
with,  to  the  satisfaction  of  the  probate  judge,  except 
in  counties  containing  cities  of  the  first  class,  having 
a  population  of  one  hundred  and  fifty  thousand  and 
over,  in  which  counties  it  shall  be  the  duty  of  the 
physicians  and  professional  midwives  to  keep  a  regis- 
try of  the  several  births  in  which  they  have  assisted 
professionally,  which  shall  contain,  as  near  as  the 
same  can  be  ascertained,  the  time  of  such  birth,  sex, 
color  of  the  child,  the  names  and  residence  of  the 
parents ;  and  physicians  who  have  attended  deceased 
persons  in  their  last  illness,  clergymen  who  have 
officiated  at  the  funeral,  and  sextons  who  have  buried 
deceased  persons,  shall  keep  a  registry  of  the  name, 
age,  and  residence  of  such  deceased  persons  at  the 
time  of  their  death ;  it  shall  be  the  duty  of  the  phy- 
sicians and  professional  midwives  to  report  fully  the 
births  registered  by  them,  as  required  by  this  chapter, 
to  the  judge  of  the  probate  court  of  the  county  every 
three  months,  viz.,  on  or  before  the  second  Monday 
of  the  months  of  January,  April,  July,  and  October 
of  each  year;  in  case  there  is  no  physician  or  midwife 
in  attendance  at  any  birth,  then  the  parents  shall  be 
required  to  report  to  the  probate  judge  within  one 
month;  and  physicians,  clergymen,  and  sextons  shall 
likewise  report  fully  the  deaths  registered  by  them, 
^9  recjuired  by  this  chapter,  to  the  jud^e  of  the  pro-« 
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bate  court  of  the  county,  every  three  months,  as 
above  designated;  and  any  person  who  shall  neglect 
or  refuse  to  comply  with,  or  violate  the  provisions  of 
this  chapter,  shall  forfeit  and  pay  for  each  offense  the 
sum  of  ten  dollars,  to  be  sued  for  and  recovered  in 
the  name  of  the  state  of  Ohio,  and  the  penalty,  when 
recovered,  shall  be  paid  over,  one-half  to  the  school 
fund,  and  one-half  to  the  party  making  complaint 
thereof.    [68  v.  40,  J  2.] 

i  6397.  Duty  of  probate  Judge  as  to  blanks  for  itatiitiet. 
It  shall  be  the  duty  of  the  prohate  judge  to  furnish  to 
each  assessorof  the  several  townships  or  wards  of  his 
county,  annually,  and  to  other  persons  making  tuch 
report,  a  sufficient  number  of  properly  ruled  blanks, 
which  shall  be  paid  for  out  of  the  county  treasury, 
upon  which  to  make  such  report  to  said  probate 
judge.     [66  V.  69,  i  3.] 

g  6*398.  Probate  judge  to  keep  record  and  transmit 
abstract  to  Secretary  of  State.  It  shall  be  the  duty  of 
the  probate  judge,  receiving  the  reports  as  above 
specified,  within  fifteen  days  after  the  receipt  thereof, 
to  record  the  same  in  a  book  to  be  provided  by  the 
county  commissioners  for  that  purpose,  and  to  trans- 
mit an  abstract  thereof,  on  or  before  the  first  Monday 
of  August,  every  year,  to  the  secretary  of  state,  in 
such  lorm  as  shall  be  prescribed  by  that  officer,  who 
shall  file  the  same  in  his  office,  to  be  used  by  him  in 
his  annual  report  to  the  legislature.    [73  v.  203,  ?  3.] 

g  6899.  Original  entriei  and  eopies,  etc.,  evidence. 
Becords  open  to  public  inspection.  Every  original  entry, 
made  as  above  described,  and  a  copy  of  such  entry 
duly  certified  over  the  seal  of  said  court,  shall  be  re- 
ceived in  all  courts  and  places  as  prima  facie  evidence 
of  the  facts  therein  stated,  and  said  records  shall  be 
open  to  the  inspection  oif  the  public  at  all  proper 
hours.    [66  v.  69,  i  5.] 
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CHAPTER  YII. 

GKXERAL  PROVISIONS. 

I  6400.  Probate  judge  to  detenuine  all  questions,  ex- 
cept, eto.  All  questions,  except  those  arising  in 
criminal  actions  and  proceedings,  unless  otherwise 

f provided  by  law,  shall  be  determined  by  the  probate 
udge,  unless,  in  his  discretion,  he  shall  order  the 
same  to  be  tried  by  a  jury,  or  referred,  as  provided 
for  references  in  the  court  of  common  pleas.    [51  v. 
167,  §  28.] 
i  6401.    Bonds,  etc.,  to  be  approved  and  filed.     All 

undertakings  and  bonds,  required  or  authorized  by 
law  to  be  given  in  the  probate  court,  shall  be,  on  be- 
ing accepted  and  approved  by  the  probate  judge, 
filed  in  his  office.    [61  v.  167,  §  26  ] 

J  6402.  Notice  of  filing  aocounts  to  be  published.  It 
shall  be  the  dutjr  of  the  probate  judge  to  cause  notice 
to  be  i)ublished  in  some  newspaper  of  the  county,  of 
the  filing  of  any  accounts  by  executors,  administra- 
tors, guardians,  and  trustees  and  assignees,  trustees 
and  commissioners  of  insolvents,  specifying  the  time 
when  such  accounts  will  be  heard,  w^hich  shall  not 
be  less  than  three  weeks  after  the  publication  of  such 
notice,  at  w^hich  time  it  shall  be  competent  for  said 
probate  judge,  for  cause,  to  allow  further  time  to  file 
exceptions  to  said  accounts;  and  the  costs  of  such 
notice  shall  be  paid,  if  more  than  one  account  be 
specified  in  the  same  notice,  in  equal  proportions  by 
the  executors,  administrators,  guardians,  trustees  and 
assignees,  trustees  or  commissioners  of  insolvents, 
respectively.    [51  v.  167,  §  20.] 

J  6408.  lamination  of  accountants  under  oath.  The 
probate  judge  shall  have  full  power  and  authority  to 
examine  under  oath,  all  executors,  administrators, 
guardians,  and  trustees,  and  assignees,  trustees  and 
commissioners  of  insolvents,  touching  their  accounts; 
and  if  he  shall  think  proper  to  do  so,  he  may  reduce 
such  examination  to  writing,  and  require  such  exec- 
utor, administrator,  assignee,  trustee  or  guardian,  to 
si^  the  same,  and  such  examination  shall  be  filed 
"With  the  papers  in  the  case.    [51  v.  167,  g  21.] 
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J  6404.  2>epoiitio]it.  Depositions  taken  according 
to  the  provisions  of  law  for  taking  depositions  to  be 
used  on  the  trial  of  civil  causes  mav  bo  taken  and 
used  on  the  trial  of  an^  question  before  the  probate 
court,  where  such  testimony  may  be  proper.  [51  v% 
167,  §  19.] 

§  6405.  Fees  of  witneisef,  Jnrort,  offioen,  lame  as  itt 
oommon  pleas.  The  fees  of  witnesses,  jurors,  sheriffs^ 
coroners;  and  constables,  for  all  services  rendered  in 
the  probate  court,  or  by  order  of  the  probate  judge, 
shall  be  the  same  as  is  provided  by  law  for  like  ser- 
vices in  the  court  of  common  pleas.   [51  v.  167,  J  29.] 

i  6406.  KoUoe  of  proceedings  in  probate  oonrt,  how 
given.  When  notice  of  any  proceedings  in  a  probate 
court  shall  be  required  by  law,  or  be  deemea  neces- 
sary by  the  probate  judge,  and  the  manner  of  giving 
the  same  shall  not  be  directed  bv  statute,  the  probate 
judge  shall  order  notice  of  such  proceedings  to  be 
given  to  all  persons  interested  therein,  in  such  man- 
ner and  for  such  length  of  time  as  he  shall  deem 
reasonable.     [51  v.  167,  §  27.] 

J  6407.  When  appeals  may  be  taken  from  probate 
oonrt  to  oonrt  of  common  pleas.  In  addition  to  cases 
speciallv  provided  for,  appeals  may  be  taken  to  the 
court  of  common  pleas,  from  any  order,  decision  or 
judgment  of  the  probate  court  in  settling  the  accounts 
of  an  executor,  administrator,  guardian  and  trustees, 
assignees,  trustees  and  commissioners  of  insolvents; 
and  in  proceedings  for  the  sale  of  real  estate  for  the  pay- 
ment of  debts;  in  proceedings  to  increase  or  diminish 
the  allowance  made  by  appraisers  of  any  estate  to  any 
widow,  or  minor  child,  or  children  for  their  support 
one  year ;  in  proceedings  against  persons  suspected  of 
having  concealed,  embezzled,  or  conveyed  away  the 
property  of  deceased  persons ;  in  cases  for  the  com- 
pletion of  real  contracts  and  from  order  or  decision 
in  the  administration  of  insolvents'  estates  by 
assignees,  trustees,  or  commissioners ;  and  in  pro- 
ceedings to  appoint  guardians  or  trustees  for  lunatics, 
idiots,  imbeciles  or  drunkards,  by  any  person  against 
whom  such  order,  decision  or  decree  shall  be  made, 
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or  who  may  be  affected  thereby ;  and  the  cause  so  ap- 
pealed shall  be  tried,  heard,  and  decided  in  the  court 
of  common  pleas,  in  the  same  manner  as  though  the 
said  court  of  common  pleas  had  original  jurisdiction 
thereof.    [79  v.  127.] 

Appeal  lies  from  order  of  probate  court  oveiTuling  motion 
of  imbecile  ward  to  terminate  giiardiansliip,  etc.,  19  Bull  424. 

No  appeal  allowed  from  probate  court  on  ord<>r  to  set  .'iside 
or  refusal  to  confirm  sale  of  assiguee,  81  O.  S.  201 ;  or  its  ap- 
proval of  assignee,  34  O.  S.  280. 

Before  amendment  of  1882  if  the  probate  court  neither  in- 
creased nor  diminished  the  allowance  set-off  by  the  appraisers 
for  years  support  of  widow  and  minor  childivn,  but  confirmed  it 
there  was  no  appeal  to  common  pleas,  12  Bull  284.  No  costs  re- 
coverable when  appeal  to  common  pleas  dismissed  for  want  of 
jurisdiction, /(2.  Appeal  does  not  lie  to  common  pleas  from  judg- 
ment of  probate  court  refusing  to  admit  autlienticated  copy  of 
foreifl^n  will  to  recoi*d,  2  C.  C.  K.  387.  hee  $  5984.  The  general 
rule  nas  been  to  allow  but  one  appeal;  no  further  right  of  ap- 
peal to  circuit  court,  Cin.  Court  Reporter,  Doc.  2, 1881. 

Appeal  to  circuit  court.— A.  party  desiring  to  appeal  his 
cause  to  the  circuit  court  shall,  at  the  term  at  which  tlie  judg- 
ment or  order  is  rendered,  enter  on  the  records  notice  of  such 
intention,  and  within  thirty  days  after  the  rising  of  the  court, 
give  an  undertaking  with  suflicient  surety  to  be  approved  by 
the  clerk  of  the  court,  or  a  judge  tliereof,  as  hereinafter  pro- 
vided, $  5227. 

g  6408.  Bond  on  appeal^when  not  required.  The 
person  desiring  to  take  an  appeal,  as  provided  in  the 
preceding  section,  shall,  within  twenty  days  after  the 
making  of  the  order,  decision,  or  decree  from  which 
he  desires  to  appeal,  give  a  written  undertaking,  exe- 
cuted on  the  part  of  the  person  appealing,  to  the  ad- 
verse party,  with  one  or  more  sufficient  sureties,  to  be 
approved  by  the  probate  judge,  aud  conditioned  that 
the  party  appealing  shall  abide  and  perform  the  order, 
judgment,  or  decree  of  the  appellate  court,  and  shall 
pay  all  moneys,  costs,  and  damages,  which  may  be 
required  of  or  awarded  against  said  party,  by  such 
court;  when  the  order,  decision,  or  decree,  from 
which  the  appeal  is  taken,  directs  the  payment  of 
money,  the  undertaking  shall  be  in  double  the 
amount  thereof,  and  in  other  cases,  in  such  amount 
as  shall  be  prescribed  by  the  probate  court ;  but  when, 
the  person  appealing,  from  any  judgment  or  order  in 
any  court,  or  before  any  tribunal,  is  a  party  in  a  fidu- 
ciary capacity,  in  which  he  has  given  bond  within  the 
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state,  for  the  faithful  discharge  of  liis  duties,  and  ap- 
peals in  the  interest  of  the  trust,  he  shall  not  be  re- 
quired to  give  bond,  but  shall  be  allowed  the  appeal, 
by  giving  written  notice  to  the  court  of  his  intention 
to  appeal  w  thin  the  time  limited  for  giving  bond. 
[52  V.  103,  H,  6 ;  38  V.  146,  J  243.] 

[Form.]— Know  all  men  by  the«e  presents  that  we,  A.  B.,  C. 

D.  and  E.  F.,  of comity  and  state  of  Ohio,  are  hrhi  and 

fliinly  bound  nnto  G.  A.,  the  plaintiff  in  said  caiiM>,  in  the  Mini 

ol  — dollars,  for  the  payment  whereof  well  and  truly  to 

be  made,  we  do  hereby  jointly  and  severally  bind  oin\selve8, 

our  heirs,  executors  and  administrators.    Wfien»}i8,  on  the 

day  of ,  A.  D.  188—,  the  Pi*obate  court  of countv, 

Oliio,  made  an  order  [here  state  the  nature  of  the  ortlfr^  de- 
cision or  decree.]  And  whereas  the  above  nanietl  A.  B.,  hav- 
ing given  notice  of  appeal  to  the  court  of  common  pica**  of  sa'd 
countv.  Now,  therefoi'e,  the  ctmdition  of  the  above  obligation 
is  suen,  that  if  the  said  A.  B.  Bhidl  abide  by  and  jierform  the 
order,  judgment  or  decree  of  the  appellate  court  and  bhall  pay 
all  moneys,  costs  and  damages  which  may  be  required  of  or 
Hwarde«r against  him  by  such  court,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force. 

Signed,  etc.,  this day  of ,  188—, 

E^cecuted  in  presence  of 

JVote*.— Bona  must  be  given  unless  appeal  is  in  tlie  interest  of  a 
trust,  2  C.  C.  R.  61-62.  When  assignee  appeals,  probaie  court 
must  fix  bond  at  double  amount  of  balance  foiinn  in  his  hands, 
1  C.  C.  R.  660-551.  Probate  court  may  fix  priorities  subject  to 
appeal  to  common  pleas  court,  2  C.  C.  R.  73,  76.  Assignee  having 
given  b<md  for  the  faithful  performance  of  his  duties,  need  not 
give  bond,  on  appeal  from  justice,  13  Bull  568.  In  such  case 
where  the  assiirnor  files  his  transcript  in  the  common  pleas 
within  ten  days,  the  appeal  held  good  though  no  written  no- 
tice of  the  intention  to  appeal  was  given  to  justice.  Id.  A 
party  in  any  trust  capacity  who  has  given  sufficient  Ix.nd  in 
this  state  is  not  required  to  give  bond  on  appeal  to  circuit  rourt, 
g  6228.  If  he  has  not  given  official  bond  he  can  not  prosecute 
an  appeal  without  giving  an  appeal  bond,  29  ().  S.  433;  W.  097; 
and  the  court  in  such  case  can  not  dispense  with  it.  29  ().  s. 
433.  Power  of  court  to  allow  amendment  of  defective  Ixmd, 
31  O.  S.  137.  An  assignee  of  an  in-solvent  estate  having  a  per- 
sonal claim  against  the  estate  can  not  appeal  from  a  Judgment 
against  him  in  the  probate  court  without  giving  bond,  2  C.  C. 
B.  61. 

§  6409.  Transcript^ when  to  be  filed.  The  probate 
judge  shall,  upon  the  giving  of  the  undertaking,  or 
notice,  as  aforesaid,  make  out  an  authenticated  tran- 
script of  the  docket  or  journal  entries,  and  of  the 
order,  decision,  or  decree  appealed  from,  which  shall 
be  filed  with  the  clerk  of  the  court  of  common  plea.s, 
on  or  before  the  second  day  of  the  term  of  said  court, 
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next  after  an  undertaking  or  notice  is  given,  as  here- 
inbefore provided,  by  the  pers-  -n  appealing,  and  the 
appeal  shall  thereupon  be  considered  perfected ;  the 
original  papers  pertaining  to  the  cause  may  be  used 
upon  the  trial  or  hearing  in  the  court  of  common 
pleas.     [52  v.  103,  J  5.] 

Transcriiit  to  be  filed  by  person  appealing^  2  C.  C.  R.  61, 62. 

§  6410.  ProoeedingB  in  common  pleas  —  certifying 
same  back.  Upon  the  decision  of  any  cause,  appealed 
to  the  court  of^  common  pleas  the  clerk  of  said  court 
shall  make  out  an  authenticated  transcript  of  the  or- 
der, judgment,  and  proceedings  of  said  court  therein, 
and  shall  file  the  same  with  the  probate  judge,  who 
shall  record  the  same,  and  the  proceedings  thereafter 
shall  be  the  same  as  if  such  order,  judgment,  and 
proceedings  had  been  had  in  the  probate  court.  [52 
V.  103,  i  7.] 

§  6411.  Code  of  civil  procedure  governs  when.  The 
provisions  of  law  governing  civil  proceedings  in  the 
court  of  common  pleas  shall,  so  far  as  applicable, 
govern  like  proceedings  in  the  probate  court,  where 
there  is  no  provision  on  the  subject  in  this  title. 

J  6412.  Affidavit  before  private  sale  confirmed.  Be- 
fore the  court  shall  confirm  a  sale  by  an  executor, 
administrator,  guardian,  assignee,  or  trustee,  made 
under  an  order  allowing  such  officer  to  make  private 
sale,  the  court  shall  require  such  officer  to  make  and 
file  an  affidavit  that  such  private  sale  has  been  made 
after  diligent  endeavor  to  obtain  the  best  price  for 
the  property,  and  that  the  sale  reported,  is  for  the 
highest  price  that  he  could  get  for  the  property. 

J  6413.  How  executors,  etc.,  guardians  and  trustees 
may  invest  funds.  Executors,  administrators,  guard- 
ians, and  trustees,  may,  when  they  have  funds  he- 
longing  to  the  trust  which  are  to  lie  inyested,  invest 
the  same  in  the  certificates  of  the  indebtedness  of  this 
State  or  of  the  United  States,  or  in  such  other  secur- 
ities as  may  be  approved  by  the  court  having  control 
of  the  a<jlministration  of  the  trust,  and  whenever 
money  coming  into  the  hands  of  an  executor,  admin- 
istrator, trustee,  agent,  assignee,  attorney,  or  officer, 
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shall  be  stopped  therein  by  reason  of  litigation  or 
other  lawf  al  cause,  and  the  same  will  probably  be  so 
detained  for  more  than  six  months,  sach  executor, 
administrator,  trustee,  agent,  assignee,  attorney,  or 
officer,  may  invest  the  same  during  such  detention  in 
the  same  manner  that  trust  funds  are  now  authorized 
by  law  to  be  invested,  or  in  such  other  manner  as  the 
probate  or^  other  court  having  jurisdiction  of  the 

f sending  litigation,  or  person  aforesaid,  may  direct. 
60v.  20,  H;  65v.  80.U;  76  v.  17,  {  l.J 

See  I  ft961,  6084.  nn  6209.  Executor  dii^ected  to  keep  funds 
invested  may  when  a  pi*ofitable  investment  offers  itself  larger 
in  amount  than  ai^sets  of  the  estate  supplement  them  with  funds 
obtained  from  other  parties,  d8  X.  Y.  3oO.  That  a  trustee  made 
imprudent  investments  of  the  trust  fund  upon  the  advice  of  the 
husband  of  the  cestui  que  tnist  will  not  excuse  him,  10  Bull 
285.  Trustee  can  not  delegate  to  another  disci'etion  to  chanare 
investments  with  which  sne  was  vested  by  the  terms  of  the 
will,  19  Bull  198.    • 


CHAPTER  VIII. 

APPROPRIATION  OF  PROPERTY  BY  CORPORATIONS. 

§  6414.  Appropriations  of  private  property  by  cor- 
porations must  be  made  according  to  the  provisions 
of  this  chapter.    [69  v.  88,  i  1.] 

Abandonment.^^  &iM.  Compensation  not  enforcible  after, 
17  O.  S.  103.  Rights  of  owners  when  canal  abandoned,  12  O.  S. 
629;  17  O.  S.  23,  see  40  O.  8.  647.  When  surplus  land  is  sold  by 
condemning  company  to  another  company,  43  O.  S.  229.  Change 
of  use  does  not  work  an  abandonment,  18  O.  S.  92;  28  O.  S.  643; 
see  34  O.  S.  541. 

Ben«yl<s.— "Compensation  shall  be  assessed  by  a  jury  with- 
outdeductiontorbenefltatoanyDropertyof  the  owner."  Const. 
1851.  Art.  I.  $19.  See  g  6427;  4  O.  8.  167;  308;  30  O.  8.  108;  R.  R. 
Co's.  $  3281.  But  where  a  local  incidental  benefit  to  the  residue 
of  the  land  is  blended  or  connected  either  in  locality  or  subject 
matter  with  a  local  incidental  injury  to  such  residue  of  the  hind, 
the  benefit  may  be  considered  in  fixing  the  compensation  to  be 
paid  to  the  owner,  not  by  way  of  deoiictJon  from  the  compen- 
sation, but  oi  showing  tne  extent  of  the  injury  done  the  value 
of  the  residue  of  the  land,  5  O.  8.  568.  Benefits  could  be  set-off 
under  the  constitution  of  1802,5  O.  8.  140;  251;  14  O.  541,  not 
{general  prospective  benefits,  6  O.  8.  40.    No  allowance  for  gen- 
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eral  benellts  in  assessing  damages  for  incidental  injury  to  other 
lands  of  owner,  6  O.  S.  182. 

Change  of  grade  of  atr^ei.— Wlien  the  grade  of  streets  is  first 
established  the  conseqiientia)  injury  to  adjoining  pix)perty  does 
not  constitute  a  taliiug  of  property,  bui  when  ihe  graue  has 
once  been  established,  and  the  adjoining  property  improved 
with  reference  to  the  existing  grade,  a  change  in  grade  causing 
damage  would  entitle  the  abutting  ownt^r  to  compensation,  15 
O  474  S.C  ISO  229;  7  O.  S.  459,  and  wliere  buildings  ei*ected 
before  a  grade  was  established  were  injured  by  the  8ub^equent 
cstablishmeut  of  an  unreasonable  grade,  34  O.  S.  328.  liule  of 
damages,  12  Bull  247 

Change  oj  wse.— See  Compensation.  What  constitutes  a  tak- 
ing    Land  once  appropriated,  etc  infra. 

Compensation^  etc.— The  owner  is  entitled  to  i*eceive  the  fair 
market  value  of  the  land  at  the  time  it  is  taken— as  much  as  he 
might  fauiy  expect  to  be  able  to  sell  it  to  others  for,  if  it  was 
not  taken— and  this  amount  la  not  to  be  increased  from  the 
necessity  of  th  ;  public  or  the  corporation  to  have  it,  on  the  one 
hand,  nor  diminished  from  any  necessity  of  the  owner  to  dis- 
pose of  it.  on  the  other.  It  is  to  be  valued  precisely  as  it  would 
DC  appraised  for  sale  upon  execution,  or  by  an  executor  or 
guardian .  and  without  any  regard  to  the  external  causes  that 
may  havecontributcl  to  makeup  Its  present  value.  The  jury 
are  not  required  to  consider  bow  much,  n'»r  permitted  to  make 
any  use  ol  the  tact  that  it  mar  have  increased  in  value  by  the 

Inopo&al  or  construction  of  tue  work  for  which  it  is  taken. 
ianney  J.  in  4  O.  S.  308,332 

Where  land  is  valued  the  limits  of  compensation  may 
be  comprehended  in  the  following:  Fii-st,  the  abstract 
value  of  the  quantity  of  ground  taken*  Second,  the  value 
ar  sin^  from  the  relative  situation  of  the  land  taken,  m  connec- 
tion with  the  residue  ot  the  owners  land  fr<mi  whi«^h  it  is  sev- 
ered, and  Third,  the  effect  upon  the  residue" of  the  owners  land 
arisins?  liora  the  uses  for  which  the  appropriation  is  made,  5  O. 
S.  5()8,  575. 

The  jury  should  assess  the  compensation  due  the 
owner  of  the  land  sought  to  be  appropriated  irrespec- 
tive of  benefits  and  also  tlie  damage  resulting  from  the  dimin- 
ished value  of  the  remainder  of  the  tract  inconsequence  of  such 
appropriation;  and  m  ascertaining  these  amounts  the  jury  are 
to  take  into  consideration  the  real  value  of  the  land  taken 
and  the  diminished  value  of  the  remainder,  and  may  for  that 
uui'pose,  not  only  take  into  account  the  purposes  to  which  the 
land  Is  or  has  betm  applied,  but  any  other  beneficial  purpose  to 
which  It  may  be  applied  which  would  effect  the  amount  of 
compensation  or  damages,  30  U.  S.  108. 

Compensation— time  and  manner  of  payment. — Compensation 
mustbemadeinmonny.  Const.  1851.  Art.  I-.,  g  19.  An  assessment 
of  damages  in  "the  sum  ol  $150,  with  wagonway  and  stop  for  cat- 
tle" is  not  therefore  constitutional,  7  O.  S.  220.  Giving  bond  for 
damages  occasioned  by  laying  out  road  is  not  compensation  in 
money,  5  O.  S.  109.  Appeal  bond  without  deposit  of  damages  is 
not  payment  m  money,  4  Neb.  439,  nor  is  payment  in  other  land, 
2  Dall.  304,  or  in  benefits,  42  Ala.  83;  8  Bush  681;  36  Miss.  300,  or 
in  bonds  ol  company,  1  Md.  Ch.  107.    Judgment  is  not  compen- 
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sation,  G4  la.  281 ;  57  Mo.  256.  Payment  must  precede  pooftesHion, 
87  O.  S.  147,  161,  Const.  Ait.  I.  $  19.  By  allowinK  entry  to  be 
made  without  compensation  the  owner  mav  waive  thin  ri^ht, 
70  Ga.  164;  33  Minn.  419;  32  Vt.  311;  03  Win.  327,  but  not  hiH  nlti- 
mrite  right  to  damages,  for  that  would  <le{>end  u|M>n  the  statu- 
tory period  of  limitations,  69  ill.  818,  see  34  O.  8.  541,  55u;  22  O. 
S.  275,  294. 

Id.  Canal  proper tf/  taken  /or  Railroad. —Where  land  once 
taken  for  canal  purposes  is  appropriated  from  tlie  canal 
by  a  railroad,  its  value  is  not  what  the  property  is  worth 
for  canal  pni-poses  alone,  or  for  any  other  particular  use.  hut 
what  It  was  worth  generally  for  any  and  all  uses  for  which  it 
might  be  suitable,  18  O.  S.  169. 

Id.  Land  taken  for  one  public  u*e  and  trannfrrred  to 
another.— WV here  land  originally  taken  for  one  public  u.mj 
is  transferred  to  another,  the  mea.sui*e  (»f  compensation  tc) 
the  owner  is  compensation  for  such  additional  burden  and  in- 
convenience, not  common  to  the  general  public,  as  accrues  to 
him  and  his  entire  tract  on  which  the  easement  is  imposed  by 
reason  of  the  change  of  use.4  to  which  the  lauds  appropriated 
have  been  subjected,  18  <).  .S.  92.  Where  a  strip  of  land  was 
used  m  common  by  a  canal  and  turnpike  and  it  is  taken  by  a 
railroad,  and  a  track  constructed  tnereon,  the  measure  of 
damages  to  the  turnpike  company  is  the  diminution  of  the 
productive  value  of  its  property  caused  bv  reason  of  the  change 
of  the  canal  to  a  railroad  excluding  however,  all  diminuticm 
arising  merely  from  competition  between  the  two  roads  as 
means  of  transportation  and  travel,  18  O,  S.  417. 

Id.  Exposure  to  y?re.— Damages  may  be  recovered  on  ac- 
count of  increased  danger  from  exposure  of  buildings  to  lire 
by  reason  of  the  construction  of  a  railroad,  10.')  Mass.  11H»;  GO  Me. 
290,  but  not  unless  the  proximity  of  the  buildings  to  the  rad- 
road  is  such  as  to  render  the  danger  imminent  and  ajiprcciable, 
18  O.  S.  92. 

Id.  Injury  to  remaininff  land. —The  eflTect  upon  the  residue 
of  the  owner's  land  arising  from  the  uses  for  which  the 
appropriation  is  made  must  l)e  considered,  ft  <).  S.  5(58,  575, 
and  the  jury  are  to  assess  damages  on  acccmntof  tlie  diminished 
value  of  the  remamder  of  the  tract  m  consequence  of  the  ap- 
propriation, 30  O.  S.  lOS,  as  impairment  of  access  from  one 
portion  of  the  tract  to  another  when  the  entire  tract  is  cut 
asunder,  18  O.  S.  92,  but  the  damages  should  be  estim-atcd  in 
relation  to  the  entire  tract  and  not  sei)arate  tracts,  13«  Mass. 
398;  50  Mich.  50'8,  unless  tho  tracts  are  used  as  one  y)roperty  or 
business  and  are  necessary  to  its  enjoyment,  21  Minn.  127;  83 
Wis.  629  contra  34  la.  853. 

Id.  Machinery  and  busines'i.—Tt  the  construction  of  a  rail- 
road necessitates  the  removal  of  the  business  and  machinery, 
the  difference  between  the  value  of  the  machinery  in  connection 
with  the  busine.ss  conducted  on  the  property  and  its  value  if 
removed  and  applied  to  the  same  or  other  use  is  a  piv> per  ele- 
ment of  damage.  17  Bull  401.  Injuiy  caused  by  change  of  grade 
ot  sti-eet,  see  12  Bull  247. 

Id.    '  Market**  value,  20  Bull  8;  17  Bull  328. 

Jd,    Noise— smokey  e<c.— No  nght  of  recovery  for  injury  by, 
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when  railroad  authorized  by  law  is  lawfully  operated,  10  O. 
S.  624.  But  in  an  action  by  the  owner  of  pi-operty  abutting  on 
a  public  Htreet  of  a  municipal  corporation  which  is  occupied  bv 
a  raili*oad  track -uftiier  an  agreement  with  ihe  municipal 
authorities  by  virtue  of  i  828a  R.  S.,  to  recover  against  the  rail- 
road company  for  injury  to  such  pi-operty  by  the  laying  of  ihe 
track  it  is  competent  to  take  into  consideration  evidence  of 
substantial  injury  and  loss  to  the  property  (not  common  tu  the 
community  at  large)  caused  by  sm()ke,  noises,  and  sparks  of  fiie 
occasioned  by  running  of  locomotives  and  cars  iu  front  of  the 
property,  18  Bull  295;  45  O.  S. 

Jd.  Probable  renta^  eic— Compensation  not  specific  remunera- 
tion is  guaranteed  by  the  law  lor  land  taken  and  for  the  dam- 
age occasioned  thereby  to  the  ^remainder  of  the  premises. 
The  difference  in  the  value  of  the  owner's  property  with 
the  ai'pi'opriation  and  that  without  it  is  the  rule  of  compensa- 
tion. This  difference  must  be  ascertained  with  reference  to  the 
value  of  the  property  in  view  of  its  present  character,  situation 
and  surroundings.  It  can  not  be  enhanced  by  proving  facts  of 
a  contingent  and  prospective  character  surh  as  the  probable 
rents  that  may  be  derived  from  the  property  or  its  special  value 
as  a  prospective  monopoly  of  a  roadway  to  the  adjoining  land 
of  other  persons,  83  O.  S.  429. 

Id.  Railway  crossing.— In  proceeding  under  the  statute  to 
appropriate  a  right  of  way  across  the  track  of  an  exist- 
ing railixtad,  to  be  need  in  common  as  a  railixiad  crossing, 
the  owner  of  such  track  is  entitled  to  compensation  for  the 
property  or  interest  therein  actually  appropriated,  and  for  such 
consequential  damages  not  provided  for  by  the  act  of  1860  as 
are  the  direct  and  proximate  consequence  of  such  appropi-ia- 
tion.  But  the  jury  in  estimating  these  consequential  damages 
can  not  include  the  additional  expenses  provided  for  by  said 
act,  nor  take  into  account  detention  of  trains,  loss  of  future 
business  nor  additional  expenses  incident  to  the  future  exercise 
of  tlieir  corporate  powers,  bO  O.  S.  604.  No  damages  recovei-- 
able  for  delay,  danger,  inconvenience  and  impairment  of  haul- 
ing capacity  of  engines  stopping  before  crossing  petitioners 
track,  105  111.  110;  888;  44  Am.  Rep.  799. 

Id.  Street  «iop<?.— Where  the  part  of  an  abnti  ing  lot  is  covered 
by  the  slope  of  a  fill  made  in  the  improvement  of  a  street,  the 
owner  is  entitled  to  compensation  for  the  use  of  such  part  of 
his  lot,  the  measure  of  which  compensation  would  not  be  the 
full  value  of  the  fee,  but  the  difl'erence  in  the  land  without  the 
easement  and  its  full  value  as  burdened  with-  the  easement, 

3  Bull  560,  affinned,  34  O.  S.  276. 

Constitutional  provisions. — Our  constitution  provides  tliat 
"Private  propertv  shall  ever  be  held  inviolate  but  subservient 
to  the  public  welfare.  When  taken  in  time  of  Mar  or  other 
public  exigency  imperatively  requiring  its  immediate  seizui^ 
or  for  the  purpose  of  making  or  i-epairing  roads,  which  shall 
be  open  to  the  public,  without  charge,  a  compensation  shall  be 
made  to  the  owner  in  money,  ano"^  in  all  other  cases,  where 
private  property  shall  be  taken  for  public  use,  a  compensation 
therefor  shall  first  be  made  in  money,  or  first  securea  by  a  de- 
posit of  money;  and  such  compensation  shall  be  assessed  by  a 
^ury,  without  deduction  for  benefits  to  any  property  of  the 
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owner."  Const.  1851.  Art.  I.  $  19.  <'Ko  rigbt  of  war  Bhall  be 
api)i*opriated  to  the  use  of  any  corporation  until  rull  compen* 
sation  therefoi'  be  flrat  made  in  money,  or  flt*»t  secured  uy  a 
deposit  of  money,  to  the  owner,  in'e8pectivex>f  any  benefit  from 
any  improvemi  nt  proposed  by  such  corporation:  which  rom« 
pensat  on  shall  be  ascertulued  by  a  Jury  of  twelve  men  In  a 
court  of  recoini  an  shall  be  pi«s<;ribed  bv  law."  Const.  IHol. 
Art.  XIII  $  5.  The  constitution  of  18u3  provided  that  ^'Private 
property  ought  and  shall  ever  be  held  inviolate,  but  always 
subservient  to  the  public  welfare,  provided  a  compensation  in 
money  be  made  to  the  owner."    Ai*t.  V'lll.  $  4. 

Under  the  constitution  of  1802,  a  Jui-y  was  nt)t  necessary,  6  O. 
140;  7  O.  (pt.  2}  111  and  prepayment  was  not  required  for  prop- 
erty taken  for  i*epair  of  public  works,  5  0. 115.  So  damage  waa 
secured  for  alteration  of  streets,  but  the  legislature  had  power 
to  award  damages.  8  0. 543  Benefits  might  be  set-off,  14  O.  541; 
5  O.  S.  140;  251.    The  state  took  a  fee  in  canal  lands,  34  O.  a.  541. 

Contracts  for  right  of  way  may  be  by  parol,  6  Wend.  461, 
include  all  damages  resulting  from  proper  construction  of  im« 
movement,  56  Barb.  456;  9  Met.  5&3;  28  Vt.  99;  111  III.  363,  en- 
forcible  by  action  for  «iamagcs  on  the  contract,  63  Mo.  68;  84  X. 
J.  Eq.  55;  2  Cush.  5^6 or  specific  perfoimance,  55  la.  677;  20  X. 
Y.  184,  not  by  ejectment  after  entry  and  occupation,  20  O.  S.  81. 

Corporate  existence. — Organization  and  right  to  condemn 
must  be  proven,  15  O.  S.  21;  33  O.  8.  429.  Organization  must  be 
proven  by  certificate  of  public  record,  5  O.  S.  276. 

De/lwitton.— Eminent  domain  is  the  "right  of  the  sovereign 
without  the  consent  of  the.  owner,  when  necessarv,  to  make 
private  property  "subservient  to  the  public  welfare^' per  Uan- 
ney  J.  4  O.  S.  308,  324.  Eminent  domain  is  the  );ight  of  the  gov- 
eitmient  to  appropriate  otherwise  than  by  taxation  and  its 
police  authority  private  property  for  public  use  on  pavment  of 
proper  compensation,  see  billon  Mun.  Corp.  8d.  ed.  I  584. 
Eminent  domain  is  distinguishable  from  taxation  In  that  the 
latter  operates  upon  the  community  or  upon  a  class  of  persons 
in  a  community  and  by  some  rule  of  apportionment,  while  the 
former  operates  upon  an  individual  and  without  refei*ence  to 
the  amount  or  value  exacted  from  any  other  Individual  or  clnss 
of  individuals,  4  X.  Y.  419;  424;  82  Conn.  118;  8  Mich.  274. 
Under  the  power  of  eminent  domain  private  pi*operty  can  be 
taken  only  on  the  condition  of  providing  compensation  there- 
for, but  in  the  exercise  of  the  police  power  of  tne  state,  private 
property  may  be  taken  or  its  use  controlled  without  payment 
of  compensaiion,  see  7  Bush.  53,  84. 

Description^  sufficiency  of,  13  O.  S.  873.  It  is  not  sufficiently 
definite  to  place  one  terminus  of  a  right  of  way  at  a  point,  not 
designated,  on  the  Ohio  and  Pennsylvania  State  line  in  the 
county  of  Trumbull  an<l  the  other  at  a  point,  not  designated  on 
the  Ohio  river  in  either  the  county  of  Brown  or  Adams,  5  O.  S. 
27tt,  279.  From  a  point  near  the  north-east  corner  to  a  point 
near  the  south-west  corner,  insufficient,  54  Ind.  121.  The  resi- 
dence of  a  person  too  indefinite  a  description  of  a  terminus  to 
authorize  the  location  of  a  highway,  58  Ind.  64.  Defective 
certificate  of  desrription,  after  recom,  and  after  company  or- 
ganized and  acted  under  it  held  not  void  for  uugertaint^,  11 Q^ 
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S.  516.    Presumption  of  opening  of  road  where  suryeyed  and 
located,  13  O.  S.  373,  881. 

£lectio7i.—Toma.lnt&iii  ejectment  or  compel  condemnation  on 
unlawful  entry,  5  Bull  643,  to  recover  compensation  and  damaged 
under  $6U8-6450  or  land  Itself  In  case  of  unlawful  appix)pria- 
tion,  35  O.  S.  531. 

Entry.— To  survey  without  compensation,  constitutional,  10 
W.  L.  J.  365.  Entry  without  appn>priation.  Owner  may  re- 
recover  compensation  and  damages,  35  O.  is.  531. 

A'/Tor.— rrocee«iings  in  $6137. 

Estoppel.— OwuQT  can  not  i-ecover  value  of  the  land  if  he  has 
a  right  to  I'ecover  the  land.  35  O.  S.  531,  vice  versa  2  Bull.  5, 18, 
can  not  tender  deed  of  land  and  i'ecover  its  value,  19  Bull  178. 
On  entry  under  void  proceedings,  delay  of  owner  no  estoppel 
against  ejectment,  37  O.  S.  147.  Estoppel  by  delay  or  acquies- 
cence to  enjoin  use  of  landbyrailroaa  after  completion  or  large 
expenditures  made,  18  O.  8.  169.  When  owner  not  estopped 
from  showing  company  appropriated  mora  land  than  necessary, 
43  O.  S.  229. 

Evidence  as  to  amount  of  damagesj  etc.  The  owner  is  a 
competent  witness  to  testify  in  his  own  behalf,  but  the  opinion, 
of  a  witness  as  to  the  amount  of  damages  is  not  evidence,  4  O. 
8.588;  5  0.  s.  5()8;  see  18  Bull  295;  45  O.  8.;  but  he  can  de- 
scribe the  ni inner  in  which  the  property  is  affected,  and  state 
his  opinion  as  to  the  value  of  the  property.    M. 

Theie  seems  to  be  agi-owing  tendency  to  allow  a  witness  to 
give  an  opinion  on  the  amount  of  damages.  Mills  on  Eminent 
Domain  $  165,  citing  67  Pa.  St.  415;  47  Id.  28;  19  Minn.  464;  111  III. 
413;  24  Ala  130;  59  Wis.  364.  But. on  the  trial  of  an  action 
against  a  railroad  company  by  an  abutting  owner  to  rec<>ver 
damages  for  injury  to  his  property  by  the  laying  of  its  track,  it 
was  held  error  to  permit  witnesses  against  objection  to  testify 
how  much  less  per  year  was  received  as  rent  for  the  property 
affected  since,  than  before  the  track  was  laid  in  front  of  it;  to 
give  their  opinions  concerning  the  amount  of  damages  sus- 
tained, and  also  their  opinion  as  to  the  "difference  in  value  of 
the  property"  with  the  track  in  the  street,  and  if  it  was  some 
other  place,  18  Bull  295;  45  O.  S. 

Id.  Expert  testimony  not  necessary.  The  value  of  real  estate 
may  be  proved  by  other  than  expert  witnesses.  Pei*sons  living 
in  the  neighborhood  who  have  bought  and  sold  pi-operty  and 
those  who  know  tho  land,  its  availability,  fertility,  and  situa- 
tion, and  the  character  of  similar  property  may  testify  to  its 
value,  17  Bull  260;  see  20  Bull  8;  17  Bull  31, 328. 

Id.    Rental  value^  20  Bull  8. 

Id.  Sales  of  neighboring  property  are  not  competent  on 
direct  examination,  at  least  unless  they  are  of  precisely  similar 
property  very  near  and  very  recent,  and  perhaps  not  even 
then,  biit  on  cross-examination  they  may  be  inquired  into  to 
test  tlie  witnesses'  knowledge.  Ham.  Co.  Dist.  Ct.  cited  in 
Peck's  Man.  Corp.  255;  re' erring  to,  17  O.  16,  24;  see  20  Bull  8, 
Thateviden'>e  of  such  sales  is  not  admissible,  53  Ga.  178;  81  Pa. 
St.  414;  35  Cal.  247;  19  Minn.  4t>4. 

That  it  is,  5  Md.  314;  6  Allen  115;  60  N.  H.  522,  when  the 
property  is  of  pi-ecisely  similar  character  and  the  sales  recent, 
^9  Wis.  3 J4 ;  see  !i3  la.  397 ;  1 13  Mass.  262 j  44  Arjc.  258  j  103  Mass.  96^' 
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Id,  View  by  Jury. -^Where  a  view  of  the  premiiies  wu  bad 
by  a  juiy  in  such  proceeding  the  result  of  the  view  was  held 
competent  evidence  for  them  to  consider,  and  from  this  evi. 
dence  they  might  rightfnllv  flx  the  value  and  damages  even 
though  their  flndinga  might  differ  fi'om  the  amount  tcbtilled  to 
aud  from  the  weight  of  the  testimony,  U  N.  E.  Kep.  19;  cited 
in,  19  Bull  258. 

Id.  Miscellansous. ^The  owner  mav  show  that  prior  to  the 
commeDcement  of  proceedings  and  without  knowledge  that  the 
land  would  be  sought  for  that  purpose  he  had  laid  some  of  it 
out  In  lf>ts,  streets  and  alleys,  and  had  caused  a  plat  thereof  to 
be  made  rea<ly  for  record.  He  may  also  show  that  the  land 
when  subdivided  is  more  valuable  when  sold  by  the  acre  or  for 
other  purposes,  and  in  that  connection  an  unrecorded  plat  or 
diagram  showing  the  manner  in  whicii  such  land  has  been  di« 
vided,  and  how  such  sulxli vision  is  affected  bv  the  appropri- 
ation, IS  admissible  as  evidence,  not  as  a  valia  town  plat,  but 
as  a  schene  or  plan  fur  sale  affecting  the  value  of  the  property, 
80  O.  8.  108. 

Account  books  of  persons  not  parties  ti  proceedings  not  ad- 
ml-'sible  to  prove  value  of  property    atFected  by  the  appi'o- 

f>riation  and  quantity  of  pro<luct3  transporteii  over  it  from  the 
andsof  other  parties,  33  O.  S.  i'29.  Where  a  civil  engineer  testi- 
fied that  he  had  computed  the  quantity  contained  in  each  of  the 
lots  described  in  the  application  for  the  appropriation,  and  had 
noted  the  square  feet  contained  in  each  lot  on  a  copy  of  the 
pi  it  contained  in  the  application,  which  paper  the  couit  per- 
mitted to  be  given  to  the  jury  as  a  memorandum  of  the  quan- 
tit}'  of  land  contained  in  each  one  of  the  lots,  as  testified  (o  by 
the  witness,  this  was  held  not  to  be  en*or,  32  O.  8.  215«  State- 
ment in  application  sufficient  evidence  of  line  of  road,  33  0. 8.429. 

Where  compensation  is  claimed  for  the  location  and  con- 
stnicr.ion  of  a  railroad  between  coal  mines  and  a  navigable 
river  on  the  land  owner's  premises  whereby  the  conveniences 
of  the  river  transportation  for  the  coal  to  market  was  injurad 
or  cut-off  it  is  comperent  for  the  railroad  compnny  to  show 
that  the  river  transportation  in  connection  with  the  coal  hanks 
had  ceased  to  be  valuable  or  became  of  less  value  bv  means  of 
the  facilities  for  coal  transportation  afforrled  by  the  railroad 
for  the  purpose  of  reducing  damages,  6  O.  S.  .'i68.  It  may  be 
shown  that  the  propertv  is  mining  property  with  a  pio«pe(*tive 
value  as  mining  property  though  no  oi*e  has  yet  bc«n  pixxiuced, 
17  Bull  260 

If  proper  question  isrcjecte<i  on  objection  by  plaintiff  in  en'or, 
similar  testimony  ali*eady  given  by  him  may  also  be  struck 
out,  33  O.  S.  429. 

Tax  assessors  valuation  not  admissible,  44  Ark.  258 ;  6 Gray  85. 

Fence*.— A gi'eera en t  fo  withdraw  from  jury  claims  for  fences 
not  within  statute  of  frauds,  21  O.  8.  235.  Railroad  may  use 
owner's  partition  fence.  26  O  S.  214.  Owner  can  not  maintain 
ejectmf»nt  on  failure  of  company  to  put  up  fence  accoi*ding  to 
agi*eement,  20  O.  S.  81. 

Hou>  much  may  be  <o*r».— Only  so  much  property  mav  be 
taken  as  will  answer  the  public  wants,  and  this  can  be  held 
only  so  long  as  it  is  used  by  the  public,  and  can  not  be  diverted 
to  any  other  purpose,  4  O.  S.  808.    See  $  2232;  5  O.  391. 
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Improvements  made  during  unlawful  occupation  belong  to 
owner  and  must  be  paid  for  on  subsequent  condemnation, 
36  Ind.  463;  39  la.  840;  6  N.  Y.  Sup.  Ct.  298;  47  Cal.  515;  unless 
the  owner  acquiesced  in  their  construction.  26  Miuu.  66;  75  111. 
176;  100  Ind.  409.  Other  authorities  hold  that  the  land  ownir 
is  not  entitled  to  compensation  for  such  improvements,  63  Miss. 
880;  111  111.  278;  18  Alb.  L.  J.  171;  87  Pa.  St.  28;  as  the  corpor- 
ation still  has  the  right  to  acquire  the  land  under  legal  pro- 
ceedings and  can  not  therefore  be  considered  as  a  trespasser  at 
common  law;  see  10  Cent.  L.  Jour.  101,  315. 

Inability  to  agree  must  be  show^n,  33  O.  S.  429;  apiearof 
record,  »2  5lich.  2»3;  79  N.  Y.  69;  61  Mo.  33;  should  be  accoixl- 
ing  to  the  statutes  of  some  states  alleged  in  the  petition,  28  Cal. 
662;  101  III.  333.  The  burden  of  proving  inability  to  agree  is  on 
the  condemning  company,  5  N.  Y.  434.  Inability  to  agree 
means  that  the  owner  must  be  either  unwilling  to  sell  at  all  of 
willing  to  sell  only  at  a  price  so  large  as  in  the  good  judgment 
of  the  agents  of  the  corporation  to  be  consideied  excessive, 
67  N.  Y.  371;  see  32  Conn.  452;  34  Id.  78.  Agieement  in  respect 
to  different  part  of  property  no  defense,  2  Bull  187. 

Injunction. — Owner  can  not  stipulate  to  be  entitled  loin 
case  of  failure  of  company  to  fulfil  its  contracts  after  entry  has 
been  made,  10  O.  S.  372.  A  change  of  use  from  a  canwl'to  a 
railroad  if  acquiesced  In  by  the  owner,  can  not  give  such  owner 
a  right  to  an  injunction  to  prevent  the  operation  of  the  road, 
the  remedy  must  be  at  law,  18  O.  S.  169.    Generally,  $  6450. 

Interest. — Where  the  condemning  company  pays  into  court 
the  damages  assessed  and  takes  possession  of  the  propei  ty.  and 
upon  petition  in  error  the  assessment  is  set  aside,  and  a  new 
assessment  awarded,  it  is  competent  for  the  jury  in  making 
the  latter  assessment  to  allow  and  include  in  their  verdict  in- 
terest from  and  after  the  time  when  possession  was  tak^^n,  and 
while  the  money  was  retained  by  the  court,  21  O.  S.  334.  In- 
terest not  allowable  where  possession  not  taken,  see  5  Bull  7S9; 
9  Rec.  310.    See  $  2260  n. 

Jurisdiction.— Act  1852  giving  probate  court  jurisdiction 
constitutional,  4  O.  S.  808.  rrobate  court's  jurisdiction  special 
and  limited,  11  O.  S.  497.  Tbe  whole  proceeding  is  Fiibstan- 
tially  in  rem  and  jurisdiction  of  the  person  of  the  parties  un- 
necessary, 19  O.  S.  173. 

Land  once  appropriated  may  be  condemned  for  public  use, 
18  O.  S.  92;  23  O.  S.  610;  7  W.  L.  J.  251,  265.  Must  not  be  incon- 
sistent with  first  use,  4  Bull  iOl;  unless  such  appears  by  express 
words  or  by  necessary  implication  to  be  the  legislative  intent, 
28  O.  S.  610.  Such  implication  arises  only  when  requisite  to 
%he  enjoyment  of  the  powers  expressly  granted  and  can  be  ex- 
tended no  further  than  such  necessity  requires.  Id.  528.  Right 
to  use  another  track,  compensation  prescribed  by  city  council, 
36  O   S  239. 

License  to  enter  without  damages  may  be  revoked  before 
being  acted  on,  22  Pick.  33;  not  after,  5  N.  Y.  568;  see  40  Pa.  St. 
63;  46  Ga.  531 ;  32  L.  J.  (Exch.)  236;  20  L.  J.  (Q  B.)  486. 

Limitation. — Second  condemnation,  $  2260.  Cobts  and  ex- 
penses, g  6435.    Petition  in  error,  $  6437. 

Mandamus  refused  to  compel  payment  of  verdict,  17  O.  S. 
108;  22  O.  S.  534.  Officer  compelled  by  to  draw  proper  vouchers, 
26  O.  S.  109. 
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Necessity  for  appropriation.— The  legriBlattire  determines 
this  question,  6  Paige  c:ii.  137  (28  Am.  Dec.  416);  aoCal.  487; 
16Kas.  117;  6  Allen  3S3;  fl8  N.  Y.  139;  but  it  may  delegiite  the 
power  of  deteimiining  this  qudstion  to  tlie  courts.  2  Bull  187 
(Act  1875);  or  to  the  individuals  or  cort>oration8  who  are  auth- 
orized to  appropriate  the  proijerty,  21  \.  Y.  6B6;  32  Pli.  St.  109; 
71  III.  333;  the  quantity  of  ground  required,  19  O.  S.209.  Neces- 
sity of  appropriation  presumed  no  abuse  being  shown,  2  Bull  143. 

Notice  of  application  to  condemn  must  contain  a  copy  of  the 
application,  11  O.  S.  219.     The  rule  of  strict  construct'ion  ap- 

Sted,  Id.  If  notice  is  defective  thei-e  is  no  Jurindiction, 
Mich.  190.  Where  proceedings  are  void  for  want  of  notice, 
the  owner  is  not  required  to  pi*oceed  to  revert^e  the  proceed- 
ings on  enor,  but  may  bring  his  action  for  daumges  against 
the  company,  1  D.  316.  Personal  notice  to  owner  of  land 
sought  to  be  taken  for  a  ditch  not  Indispensable,  19  ().  S.  173. 
Ownei-s  of  unrecorded  conveyances,  etc.,  can  not  complain  of 
want  of  notice,  98  Mass.  491 ;  42  la.  178.  Mortgagee  whose  mort- 
gage is  recorded  entitled  to  nr»tice  under  $»3*:  1  C.  C.  R.  49. 
Waiver  of,  by  appearance,  65  N.  Y.  452;  46  N.  11.64;  16  Pick. 
817;  without  objecting  to  sufficiency  of,  9  Barb.  449;  2  Pick. 
430;  11  N.  H.  293;  by  talking  an  nppeal.  81  Minn.  289;  from 
award  of  commissioners,  28  Kns.  4<0;  objection  to  notice  can 
not  be  made  for  flrst^time  on  appeal,  24  Ind.  454.  Appearance 
and  objection  to  Juror,  12  N.  Y.  190;  or  In  answer  to  subpa*na 
to  xippear  as  witness,  20  Wend.  186;  held  not  a  waiver. 

Prt?<ie«.— Trustees  of  Southern  Railway  mav  institute  pro- 
ceedings to  condemn,  though  land  leased  to  anotncr  corporation, 
9  Bull  32.  Lessee  held  not  necessary  party  in  proceedings  to 
condemn  right  of  way  over  lessor  company,  16  Bull  109.       * 

Parties  entitled  to  compensation, —  Vendor  and  vendee.— 
Vendee  ]iendlng  proceedings  takes  subject  to  award,  not  en- 
titled to  notice  of  subsequent  proceedings,  49  Wis.  449:  but  may 
inJervene  and  object  to  irregularities,  15  Ark.  48.  Damages 
for  taking  and  injui-y  belong  to  owner  at  time  of  injury  and  do 
not  pnss  to  fiOb-«equent  vendee,  M  Ga.  298;  100  Ind.  409;  77  Pa. 
St.  392;  65  Me.  591;  11  Bull  288;  15  8.  C.  476. 

Id.  Heirs.— "ReyivoT  in  name  of,  29  O.  S.  633.  When  land  is 
taken  before  death  of  owner  adminis^trator  entitled  to  damages, 
M  Barb  600;  61  Me.  298;  though  before  filing  petition  for  dam- 
ages, 8  Cush  274;  the  heir,  if  taken  after  ownere*  denth,4  Cnsh. 
467;  unless  administrator  had  right  to  sell  for  payment  of  debts, 
Id.:  41  Vt.  579;  25  N.  H.  458. 

Id.  Mortffo^ee.—An  owner  entitled  to  notice  under  $  2237;  1 
C.  C.  R  49. 54.  Some  cases  hold  damages  should  he  paid  to  mort- 
gagee. 44  y.  Y.  1»2;  5  Wend.  603.  Others  to  mortgagor,  5  Gray 
470;  7  Serg.  &  R.  411;  126  Mass.  427;  changed  by  statute  in 
Massachusetts.    See  1  C-  C.  R.  49,  54. 

Id.  Rights  of  lessee  protected,  10  Md.  76;  25  Pa.  St. 
229;  66  Id.  42.'};  3  Jones  *  S.  461.  Liability  to  pav 
rent  subsists  notw'thstanHing  appropriation  of  leaseholff, 
11  O.  408;  and  eviction  under  c<>ndemnation  pnxjeedings 
is  no  defense  to  an  action  for  rent.  2  Bull  9.).  Landlord  and 
tenant  considered  as  one  owner  under  statute  allowing  separate 
trials  to  each  owner,  91  U,  S.  367-,  but  see  g  6422,    JLes»ee  XrQW 
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year  to  year  an  owner,  11  R  I.  258,  372.  Lessee  of  land  at  time 
of  passage  of  order  to  take  it  to  widen  a  street  entitled  to  dam- 
ages though  his  lease  terminated  before  the  actual  taking, 
108  Mass  535.  Rent  apportioned  when  part  of  land  condemned, 
15  Wend  464,  23  Mo.  5^7;  38  Id.  148.  Other  cases  hold  rent  not 
apportioned  but  lessee  may  claim  damages  in  amount  equal  to 
reut  20  PiclL.  lo9:  23  /d  425;  11  O.  408,  (itt  Fa.  St.  425. 

/cf,  Z>t>u;er  rights,  19  Wend  679^35  N.  J.  L  558; 46 Miss.  1.  In- 
choate dower  may  bs  taken  during  life  of  husband  on  paying 
him  full  com))ensation.  8  N.  Y.  110.    See  3  O.  24. 

Id  Life  tenant  and  remaiderman  may  join,  2  Head.  171; 
IS  Pa  St  497  Remainderman  can  not  maintain  ejectment 
during  existence  of  life  estate  thougli  damages  have  not  been 
paid,  45  Vt   2i5 

Idf  Judgment-  creditor.  -  It  has  been  held  that  payment  of 
comuensatioD  to  owner  passes  title  free  of  judgment  liens, 
47  IT  Y.. 157;  591ud  446. 

Pieadinp.— Where  a  petition  stated  only  that  a  railroad 
company  in  locating  and  constructinsr  its  road  on  and  thi'ough 
the  plaintiff  »  land  appropriated  about  two  aci'es  of  the  land  to 
Its  own  use  ana  located  its  road  through  the  land  inadiaffonial 
manner  soas  togieatly  iniure  the  same  and  committed  other 
acts  and  trespasses  upon  the  land  to  the  plaintiff's  damage  of 
$150.  It  was  held  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  10  O.  S-  568.  Petition  should  disclose 
use  for  which  lands  outside  of  railway  arc  appropriated,  .^  O. 
S  114.  Petition  for  condemnation  by  railroad  under  Act  1848 
must  describe  the  entire  tract  of  land  and  not  the  part  taken 
onty  and  must  fix  the  grade  so  as  to  show  the  extent  of  damage, 
7  W.  L.  J«  S32,  contra.  Id  274.  Plea  avering  payment  l)efore 
commencement  ot  suit  for  trespass  bad.  Averment  should  be 
of  payment  before  entry  on  the  land,  10  W.  L.  J.  365  (Act  1848.) 

Power  strictly  construed.— TYiQ  power  of  eminent  domain 
must  be  strictly  construed  and  if  there  is  a  reasonable  doubt 
whether  the  legislature  intended  to  grant  the  power  claimed, 
the  doubt  is  to  oe  resolved  against  the  power;  and  this  power 
should  never  be  taken  to  be  delegated  by  doubtful  implication, 
160.  S  890,  396;  20  O.  S  496;  17  O.  340,  353;  2  O.  S.  235:  11  O.  S. 
228:  43  O.  S  228  Railroad  company  can  not  condemn  on 
changed  route.  Id.\  unless  authorized,  15  O.  S.  21,  can  not 
condemn  temporary  right  of  way  while  constructing  main 
track,  II  O.  S.  228.    Notice,  see  11  O.  S.  219. 

Puhlie  use  —The  power  can  only  be  exercised  in  behalf  of  a 
public  use  5  O.  891 ;  7  O.  (pt.  1)  217.  The  question  as  to  what 
is  a  public  use  is  alwavs  one  of  law,  84  Aia.  311;  51  Cal.  269; 
85  Mich.  33:i;  66  N.  Y.'  569 

The  judgment  of  the  legislature  will,  however,  be  respected 
by  the  couits,  though  it  is  not  conclusive,  Dillon  Mun.  Corp. 
f  000 

Land  taken  for  a  toll  bridge  is  taken  for  a  public  use,  5  O. 
485:  township  road,  4  O.  8.  494;  5  O.  S.  109;  township  ditches 
and  drains,  20  O  8  319;  by  railroad  for  depot,  4  O.  S.  808;  or 
side  tracks,  16  O.  S.  810;  by  State  for  cunal,  4  O.  253;  or  by  pri- 
vate corporation,  7  O.  (pt.  2  )  111.  Not  for  toll  house  without 
line  of  road,  ll  0. 892.    Toll  house  may  be  erected  within  line, 
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6  O.  S.  16.  Railroad  can  not  condemn  for  wharf.  19  O.  S  S09. 
(Act  1848.)  Land  could  not  nnder  Act  1866  be  condemned  to 
construct  railroad  from  mine  to  another  railroad,  19  O.  8.  660, 
Statutes  authorizing  the  construction  of  such  roads  have  been 
upheM  when  the  roarls  were  open  to  the  public. 

Kight  of  eminent  domain  may  be  exercioed  for  transporta- 
tion of  natural  {ra»,  oil  or  water,  $8878;  to  condemn  avenues  be- 
longing  to  avenue  companies  within  corporate  limits,  ^  8826;  a 
K.  K.  Co's.,  g  3281:  Cemetery  Co's..  $  8573;  Hydraulic  CVs., 
$  3563;  Magnetic  Telegraph  Co's.,  i  8456:  limitation,  $  8467: 
rianlc  road  Co's.,  $  3476;  St.  K.  R.  Co*s.,$  8440. 

Railroad  in  street  or  highway. — Owner  of  fee  in  highway 
can  compel  cnmpany  to  appi'opriate  its  right  of  way,  1»  O.  9, 
168.  Hor^e  railroad  in  street  changing  grade  an  additional 
burden  entitling  abutting  owner  to  compensation,  14  O.  8.  523; 
steam  road,  40  T).  8.  496.  Construction  of  steam  railroad  in 
sti*eet  enjoined  until  right  acquired  under  condemnation  pro- 
ceedings. Immaterial  in  sucii  cane  whether  fee  is  vested 
in  city  or  abutting  owners,  88  O.  8.  41.  See  Compensation,  etc., 
supra. 

Reversal  of  condemnation^  after  possession  taken,  owner 
may  recover  land,  37  O.  S.  147.  Delay  without  proof  of  knowl- 
edge or  acquiesence  no  bar.  Id.  Re-trial  of  question  of  com- 
pensation on  reversal  notwithstanding  payment  of  first  awaixl, 
17  Bull  319.  Case  must  be  remtinded  on  reveraal,  8  Bull  966. 
$  6438  provides  that  if  common  pleas  reverse  Judgment  of  pro- 
bate court,  it  shall  retain  the  cause  for  trial,  etc. 

Revivor  must  be  in  name  of  heirs  or  devisees  and  not  admin- 
istrator of  deceased,  29  O.  8.  633. 

Second  condemnation. — Allowed  after  six  month's  failure  to 
pay  and  take  possession,  42  O.  S.  239;  see  $  2260. 

Separate  trial. —^  6422. 

Statutory  remedy  exclusive.-^  O.  88,  30;  4  O.  S.  685;  8  O.  S. 
600 ;  18  O.  229,  excludes  actions  of  trespass  or  for  damages.     Id. 

Surplus  land  can  not  be  sold  by  condemning  road  to  another 
company,  and  the  latter  must  pay  the  land  owner  for  it  when 
used,  43  O  S.  228. 

What  interest  in  land  can  be  taken.^The  city  acquires  a  fee 
in  land  appropriated,  2  Bull  6, 18.  Under  the  con>titution  of 
1802,  the  state  took  a  fee  in  canal  lands,  84  O.  S.  641.    The  ap- 

f)ropriation  act  of  1848  gave  but  an  easement,  43  O.  S.  228.  The 
egislature  may  provide  for  the  quantity  of  interest  to  be  taken, 
84  O.  S.  541;  28  O.  S.643.  In  any  case,  however,  an  easement 
would  be  taken,  unless  the  statute  plainly  contemplated  and 
provided  for  the  appropriation  of  a  larger  interest.  Cooleys 
CoT)8t.  Lira.  693,  citing  6  Pet.  498;  G  Mass.  90;  25  Vt.  150;  16 
Johns  447. 

What  property  may  be  taken. — Legal  and  equitable  rights 
of  eveiy  description,  excepting monev  "or  that  wnich  in  ordin- 
ary use  passes  as  such,  and  which  the  government  may  reach 
by  taxation,  and  also  rights  in  action  wnich  can  only  be  avail- 
able when  made  to  produce  money,"  Cooley's  Const.  Lim.  pp. 
652, 3. 

What  constitutes  a  taking. — Changing  established  grade  of 
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street,  15  O.  474,  s.  c.  13  O.  229;  7  O.  S.  450;  laying  horse  railmad 
in  street,  altering  existing  grade  and  impairing  access  to  build, 
ing  thereby,  14  O.  S.  523;  laying  gas  pipes  in  street,  16  Bull.  121; 


erecting  telegraph,  2  C  C.  R.  259,  (citing  cases},  or  electric  light 
poles  insti-eet,  9  Bull.  6-S;  changing  highway  to  plank  roaM  is 
not,  2  O.  S.  419  nor  btate  canal  to  public  highway,  28  O.  S.  643. 

J  6415.  When  appropriations  can  he  made.  Appro- 
priations can  only  be  made  when  the  corporation  is 
unable  to  agree  with  the  owner,  or  his  guardian  or 
trustee,  as  to  the  compensation  to  be  paid  for  the 
property  sought  to  be  appropriated,  or  when  the 
owner  is  incapable  of  contracting  in  person  or  by 
agent,  and  has  no  guardian  or  trustee,  or  is  unknown, 
or  his  residence  is  beyond  the  state,  or  unknown. 
[69  V.  88,  i  2.] 

night  of  way  not  secured  by  deed  of  guardian  without  au- 
thority fi'om  probate  court,  39  O.  S.  58. 

g  6416.  Petition  for  appropriation  filed  in  probate 
oourt  In  any  such  case  the  corporation  may  file 
with  the  probate  judge  a  petition,  verified  as  in  a  civil 
action,  containing  a  specific  description  of  each  par- 
cel of  property,  interest,  or  right,  within  the  county, 
sought  to  be  appropriated,  the  work,  if  any,  intended 
to  be  constructed  thereon,  the  use  to  which  the  same 
is  to  be  applied,  the  necessity  for  the  appropriation, 
the  name  of  the  owner  of  each  parcel,  if  known,  or 
if  not  known,  a  statement  of  that  fact,  the  names  of 
all  persons  having  or  claiming  an  interest,  legal  or 
equitable,  in  the  property,  so  far  as  the  same  can  be 
ascertained,  and  a  prayer  for  the  appropriation  of  the 
property.    [69  v.  88,  §  2,  19.] 

§  6417.  Petition  may  include  one  or  more  parcels —In 
wliat  county  to  he  filed.  The  petition  may  include  one 
or  more  of  the  parcels  of  property,  rights  or  interests 
in  the  county  in  which  it  is  filed ;  and  when  any 
such  parcel,  right  or  interest  is  situated  in  two  or 
more  counties,  the  petition  may  be  filed  in  either  of 
the  counties  in  which  an  owner  is  resident,  and  if 
no  owner  is  resident  therein,  it  may  be  filed  in 
either.     [72  v.  71,  ?  l.] 

Proceedings  mny  be  instituted  jointly  against  all  the  owners 
of  property  lyin«  In  the  county  and  sought  to  be  appropriated, 
but  after  tho  return  of  the  jury  fi-ora  the  view,  each  owner  ox 
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distinct  property  is  entitled  to  a  separate  trial,  4  O.  S.  308;  see 
$6422. 

J  6418.  SuxmiionB,  its  oommand  and  senrioe  thereof^ 
Alias  summons.  Upon  the  filing  of  a  precipe  therefor, 
the  probate  judge  shall  issue  summons  for  the  own- 
ers, and  persons  named  in  the  petition  as  residents 
of  the  state  and  having  an  interest,  which  may  be 
directed  to  the  sheriflf  of  any  county,  and  shall  com- 
mand him  to  notify  the  persons  named  therein  of 
the  filing  of  the  petition,  and  to  appear  thereto  at  a 
time  to  be  fixed  oy  the  judge,  ana  named  therein, 
not  less  than  five  nor  more  than  fifteen  days  from 
the  date  thereof,  and  which  shall  be  served  and  re- 
turned as  in  a  civil  action.  When  a  writ  is  returned 
"  not  summoned,"  other  writs  may  be  issued,  until 
the  parties  are  duly  summoned.    [72  v.  71,  ^  1.1 

J  6419.  Service  oy  pnblioation,  how  proved.  When 
a  person  having  an  interest  is  unknown,  or  his  resi- 
dence is  beyond  the  state,  or  unknown,  the  corpora- 
tion ma^  make  service  by  publication  against  nim, 
by  publishing  in  a  newspaper  of  general  circulation 
in  the  county  where  the  petition  is  filed,  for  four 
consecutive  weeks,  a  notice  containing  a  summary 
statement  of  the  object  and  prayer  of  the  petition, 
so  far  as  it  relates  to  the  property  of  the  person  thus 
to  be  notified,  the  court  m  which  it  is  filed,  and  the 
time  when  such  person  is  to  appear  thereto,  not  less 
than  ten  nor  more  than  twenty  days  after  the  last 
publication ;  and  the  fact  of  publication  may  be 
proved  bv  the  affidavit  of  any  person  knowing  the 
same.    [72  v.  71,  ?1.] 

^  6420.  Jnrisdiotional  questions  >- when  to  be  heard 
and  determined— harden  of  proof.  On  the  day  named 
in  any  summons  first  served,  or  publication  first  com- 
pleted, the  probate  judge  shall  hear  and  determine 
the  questions  of  the  existence  of  the  corporation,  its 
rigrht  to  make  the  appropriation,  its  inability  to  agree 
with  the  owner,  and  the  necessity  for  the  appropria- 
tion. Upon  these  questions  the  burden  of  proof  shall 
be  upon  the  corporation,  and  any  interested  person 
shall  be  heard.    [72  v.  71,  §  1.] 

g  64Un.  Corporate  existence.  See  before  this  statute,  88  O. 
S.129. 
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i  6421.  Jurors  to  be  drawn  from  box  and  ▼eniie  is- 
sued. If  the  judge  determine  these  questions  for 
the  corporation,  as  to  any  or  all  of  the  property, 
and  persons  interested  therein,  he  shall  issue  an  or- 
der to  the  clerk  and  sheriff  to  draw  sixteen  names  from 
the  jury  box,  as  in  other  cases,  and  within  two  days 
after  the  receipt  of  the  same,  they  shall  execute  the 
order,  and  the  clerk  shall  forthwith  return  it  to  the 
probate  judge,  with  a  list  of  the  names  drawn  indorsed 
thereon;  and  the  judge  shall  issue  to  the  sheriff  a 
venire  for  the  jurors  so  drawn  to  attend  at  his  office, 
at  a  time  to  be  fixed  by  him,  and  named  in  the  writ, 
not  exceeding  ten  days  from  the  date  thereof,  which 
shall  be  served  and  returned  as  in  other  cases.  [72 
V.  71,  ?  3,  4.] 

§  6422.  Separate  owners  entitled  to  separate  trial — 
they  hold  the  affirmative  on  trial.  The  owners  of  each 
separate  parcel,  right,  or  interest,  shall  be  entitled  to 
a  separate  trial  by  jury,  verdict,  and  judgment.  They 
shall  hold  the  affirmative  on  the  trial,  which  shall  be 
conducted,  and  evidence  shall  be  admitted,  and  bills 
of  exception  may  be  taken,  as  provided  in  civil  actions. 
[69  V.  8Sy  i  8,  12,  23 ;  72  v.  71,  'i  1,  3.] 

'  The  word  "jury"  in  $  19,  Art.  I  of  the  constitution  as  well  as 
where  it  occurs  in  other  places  in  that  instrument  means  a  jury 
of  twelve  men,  4  O.  S.  167.  Each  owner  of  distinct  propertv  is 
entitled  to  a  separate  trial,  4  O.  S.  308  ;  but  each  owner  of  an 
estate  or  interest  in  each  parcel  is  not,  91  U.  S  867  (69  v.  91),  see 
$  2247n.  Municipal  corporations.  Right  of  additional  counsel 
to  appear  after  jurj'^  eworn,  19  Bull  258:  see  as  to  number  of 
counsel,  $  2245. 

g  6423.  Amendments  allowed.  The  court  may  amend 
any  defect  or  informality  in  any  of  the  proceedings 
authorized  or  required  by  this  chapter,  or  cause  new 
parties  to  be  added,  and  direct  such  further  notice  to 
be  given  to  any  party  in  interest  as  it  deems  proper. 
[69  V.  88,  i  17. 1 

J  6424.  Time  of  trials — adjournments,  discharge  of 
juries.  The  court  may  direct  the  order  and  fix  the 
time  of  the  several  trials ;  may  adjourn  or  continue 
any  trial  for  the  purpose  of  obtaining  proper  service 
upon  any  property  owner,  or  when  deemed  necessary 
for  the  proper  and  convenient  trial  of  the  several 
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cases ;  and  may  discharge  any  jury,  and  cause  other 
juries  to  be  impaneled,  as  provided  in  this  chapter. 
[72  V.  72,  §  3.] 

§  6485.  How  panel  to  bo  flllod :  juror f  to  ts  inter- 
rogated by  oonrt.  When,  by  reason  of  non-attend- 
ance, sickness,  or  other  cause,  any  of  the  sixteen  per- 
sons are  not  present  and  in  condition  to  serve  as 
jurors,  the  judge  shall  order  the  sheriff  to  lill  the 
vacancies  with  talesmen;  and  when  the  list  of  six- 
teen is  full,  the  judge  shall  call  upon  each  separately, 
beginning  with  the  first  named  on  the  list,  to  take  his 
place  in  the  jury  box,  and  shall  personally  inquire  of 
•each,  as  called,  whether  he  isinlerestod  in  any  way 
in  any  of  the  property,  rights,  or  interests  sought  to 
be  appropriated,  or  in  the  corporation  which  filed  the 
petition, either  asowner,  stockholder  agent, attorney, 
or  otherwise ;  and  if  such  person  answer  in  the  atHrm- 
ative,  or  if  it  be  shown  to  the  judge,  by  satisfactory 
evidence,  that  he  is  so  interested,  ho  shall  be  excused 
from  serving  on  the  jury,  and  the  next  nerson  on  the 
list  shall  be  called,  and  interrogate  i  in  like  manner; 
and  if  the  list  of  sixteen  be  exhausted  before  a  proper 
jury  of  twelve  men  is  taken  and  accepted  therefrom, 
the  judge  shall  order  the  sherifi"  to  fill  tlie  remaining 
vacamrits  in  the  jury  box  required  to  make  up  the 
number  of  twelve,  with  talesmen,  who  shall  bo  inter- 
rogated as  herein  above  provided.    [72  v.  73,  J  4.] 

g  6420.  Challenge  to  jurors  anl  how  vacancies  filled. 
When  the  jury  box  is  filled  with  twelve  disinterested 
jurors,  the  owners  of  the  property  which  is  the  sub- 
ject of  the  trial,  jointly,  and  the  petitioner,  shall  each 
have  the  right  to  two  peremptory  challenges,  and  to 
challenge  for  cause ;  and  all  vacancies  arising  in  the 
jury  from  challenge,  or  otherwise,  shall  be  filled  by 
talesmen  having  the  qualifications  prescribed  in  the 
last  section,  to  ba  ascertained  as  therein  provided, 
[72  V.  73,  ?  4  ] 

§  6437.  Oath  to  be  administered  to  jnry.  AVhen  the 
jury  is  filled,  the  probate  judge  shall  administer  to 
them  the  following  oath:  **You,  and  each  of  you, 
do  solemnly  swear  that  you  will  justly  and  imparti- 
ally assess,  according  to  your  best  judgment,  the 
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amount  of  compensation  due  to  the  proper  owners  in 
the  cases  which  will  be  brought  before  you  in  this 
proceeding,  by  reason  of  the  appropriation  of  their 
property  described  in  the  petition,  to  the  use  of  [here 
name  the  corporation],  in  the  proceeding  now  pend- 
ing, irrespective  of  any  benefit  from  any  improvement 
proposed  by  such  corporation;  and  you  oo  further 
swear  that  you  will,  m  assessing  any  damages  that 
may  occur  to  such  property  owners,  by  reason  of  the 
appropriation,  other  than  the  compensation,  further 
ascertain  how  much  less  valuable  the  remaining  por- 
tion of  said  property  will  be  in  conseouence  of  such 
appropriation ;  this  you  swear  as  you  shall  answer  to 
God.'^  [72  V.  73,  ?  5.] 
See  $  6U4  n  Bene/lis, 

i  6428.  The  form  of  writ  to  sheriff.  The  probate 
judge  may,  upon  motion  of  either  party,  issue  the 
following  writ  to  the  sheriflT,  to  wit:  '*2\>  the  sheriff 
of county :  You  are  hereby  commanded  to  con- 
duct the  twelve  jurors  named  in  the  panel  to  this 
writ  annexed,  to  view  the  property  or  premises 
sought  to  be  appropriated  by  [here  state  the  name  of 
the  corporationj,  and  owned  by  [here  state  the  name 

of  the  owner  or  owners],  on ,  the 

day  of ,  then  and  there  to  view  the  premises 

or  property  aforesaid,  [in  the  presence  of  A.  B.  on  the 
part  of  the  corporation  aforesaid],  and  C.  D.  on  the 
part  of  the  owner,  appointed  by  tliis  court,  and  you 
shall  make  return  of  the  manner  you  have  executed 

this  writ  to  this  court,  on  the day  of ,  A. 

D. ."    The  writ  shall  be  signed  by  the  probate 

judge,  and  certified  under  his  seal  of  oflSce.  [69  v. 
88, 1  9.] 

19  Bull.  258;  $  64U  n.  Evidence. 

9  6489.  Judge  must  deliver  to  sheriff  description  of 
property — may  appoint  persons  to  be  present  at  view — 
oerUflcate  of  sheriff— expense  of  view— no  evidence  given 
thereon.  The  judge  shall  also  deliver  to  the  sheriff  a 
copy  of  that  part  of  the  petition  containing  a  separate 
description  of  each  parcel  of  property,  and  rights  or 
interests  sought  to  be  appropriated  within  the  county, 
which  the  jury  is  required  to  view;  he  may  appoint, 
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to  be  present  at  the  view,  the  two  persons  named  in 
the  writ ;  and  the  sheriff  who  is  to  execute  the  writ 
shall,  by  a  special  return  upon  the  same,  certify  undi  r 
his  hand  that  the  view  has  been  made  according  to 
the  command  thereof.  The  expenses  of  taking  the 
view  shall  be  taxed  in  the  bill  of  costs,  and  no 
evidence  shall  be  given  on  either  side  at  the  taking 
thereof.    [69t.  S8,|9.] 

J  6430.  Witnestes  may  be  examined  before  jary. 
Witnesses  may  be  examined  before  the  jury  after  its 
return  to  the  court;  but  if  more  than  three  wit- 
nesses be  examined  by  either  party,  on  the  same 
point  in  the  same  case,  the  judge  may  tax  the  costs 
of  such  additional  witnesses  to  the  party  calling 
them.     [G9  v.  88,  ?  9.] 

See  $  6114  n.  Evidence, 

J  6481.  When  a  itmctnre  it  partly  oa  land  looght  to 
be  appropriated.  When  a  building  or  other  structure 
is  situated  partly  upon  land  sought  to  be  appropri- 
ated, and  partly  upon  adjoining  land,  and  such  struc- 
ture can  not  be  divided  upon  the  line  between  such 
two  tracts  of  land  without  manifest  injury,  the  jury, 
in  assessing  the  compensation  to  any  owner  of  the 
lands,  shall  assess  the  value  of  the  same  exclusive  of 
the  structure,  and  make  a  separate  estimate  of  the 
value  of  the  structure ;  the  owner  of  the  structure 
may  elect  to  retain  the  ownership  of  the  same,  and 
to  remove  it,  or  accept  the  value  thereof  as  esti- 
mated by  the  jury;  if  he  fail  to  make  such  election 
within  ten  days  from  the  date  of  the  report  of  the 
jury,  or  within  ten  days  from  the  termination  of  the 
cause  in  any  higher  court  to  which  it  may  be  taken, 
he  shall  be  deemed  to  have  elected  to  retain  and  re- 
move the  structure;  but  if  he  elect  to  accept  the 
value  of  the  structure,  the  title  thereto  shall  vest  in 
the  corporation  making  the  appropriation,  which 
shall  have  the  right  to  enter  upon  the  land  for  the 
purposn  of  removing  the  structure  therefrom.    [73 

V.210,?!.] 

2  6432.  Verdict — Motion  for  new  trial— Confirmation 
of  verdict    The  jury  shall  render  its  verdict  in  writ- 
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ing,  signed  by  the  foremian,  to  the  judge,  who  shall 
cause  it  to  be  entered  of  record  j  and  unless  for  good 
cause  shown,  upon  motion  to  be  filed  within  ten 
days  after  the  verdict  is  rendered,  a  new  trial  be 
granted,  the  judge  shall  enter  a  judgment  confirm- 
ing such  verdict.    [72  v.  71,  §  10.] 

There  must  be  judgment  on  the  verdict  before  possession  can 
be  taken,  26  O.  S.  32. 

§  6433.  When  and  how  corporation  may  havo  posess- 
lon.  Upon  payment  to  the  party  entitled  thereto,  or 
deposit  with  the  probate  judge,  of  the  amount  of  the 
verdict  and  such  costs  as  have  lawfully  accrued  in 
the  case  up  to  the  time  against  the  corporation,  the 
corporation  shall  be  entitled  to  take  possession  of, 
and  shall  hold,  the  property,  rights  or  interests  so 
appropriated,  for  the  uses  and  purposes  for  whicn  the 
appropriation  was  sought,  as  set  forth  in  the  petition, 
and  the  judge  shall  enter  of  record  an  order  to  that 
effect,  and  if  necessary,  proper  process  shall  bo  issued 
to  place  the  corporation  in  possession  thereof.  [72 
V.  71,  «  10.] 

After  stfch  deposit,  the  title  passes.,  and  no  refusal  on  the  part 
of  t'.ic  owner  or  protesit  will  constitute  the  condemning  party  u 
trespasser,  4  O.  S.  6bo. 

§  6434.  When  and  how  corporation  may  abandon  pro- 
ceeding. The  corporation  may  abandon  any  case  er 
proceeding:  after  paying  into  the  court  the  amount  of 
the  defendant's  costs,  expense^^,  and  attorney  fees,  as 
found  by  the  court.  If  the  corporation  fail  in  any 
case  to  make  payment  or  deposit,  as  provided  in  the 
preceding  section,  within  thirty  days  after  confirma- 
tion of  the  verdict,  the  probate  judge,  on  motion  of 
the  party  entitled  to  such  payment,  to  be  filed  within 
ten  days  after  the  expiration  of  said  thirty  days, 
shall  enter  an  order  directing  the  corporation  to  make 
such  payment  or  deposit  within  thirty  days  after  the 
date  of  such  order;  and  unless  such  corporation, 
within  said  thirty  days,  make  such  payment  or  de- 
posit, it  shall  be  held  and  considered  to  havo  thereby 
abandoned  the  property,  rights  or  interests  so  appro- 
priated, and  all  claims  thereon  under  its  proceeding, 
and  the  judge  shall  issue  an  order  to  that  effect  j  th^ 
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judge  shall  also  enter  a  judgment  a^inst  the  corpor- 
ation, and  in  favor  of  the  party  entitled  to  such  pay- 
ment, for  such  amount  of  expenses,  including  time 
spent,  and  attorney  fees  incurred  by  him  in  the  pro- 
ceeding, as  the  court,  upon  the  evidence  offereu  in 
that  behalf,  deems  just  and  reasonable,  for  which 
execution  may  be  issued  against  the  corporation , 
and  the  directors  of  the  corporation,  individually, 
shall  be  liable  upon  such  judgment,  and  may  be 
made  parties  thereto  by  action.    [72  v.  71,  J  10.] 

Sec  g  64U<,  n. 

§  6435.  When  aotion  may  be  brought  for  eoitt  and 
expeiLBes.  If  such  judgment  be  not  satisfied  within 
thirty  days  after  the  rendition  thereof,  or  if  the 
party  entitled  thereto  be  not  satisfied  with  the 
amount  thereof,  such  party  shall  liave  a  right  [of 
action]  against  the  petitioner  for  his  expenses  afore- 
said, including  time  spent,  and  attorney  fees,  and 
also  for  his  expenses,  including  reasonable  attorney 
fees,  incurred  in  prosecuting  such  action ;  but  the 
action  shall  be  brought  within  six  months  after  the 
rendition  of  the  judgment  in  the  probate  court. 
[72  V.  71,  g  10.] 

J  6436.  Kew  trial.  Prooeedings  thereon  Costs,  A 
new  trial  shall  be  granted  for  cause  only,  shall  take 
place  in  the  same  court  where  the  first  trial  was  had, 
and  shall  be  conducted  in  accordance  with  the  pro- 
visions of  this  chapter  for  the  first  trial,  so  far  as  they 
are  applicable ;  and  upon  the  granting  of  the  motion 
for  a  new  trial,  if  the  amount  of  the  first  verdict  has 
been  paid  into  court,  the  probate  judge  shall  retain 
the  same  until  the  final  termination  of  the  second 
trial;  but  if,  upon  the  new  trial,  the  verdict  of  the 
jury  exceed  the  amount  of  the  first  verdict,  the  cor- 
poration shall  pay  the  amount  of  the  first  verdict,  to- 
gether with  the  excess,  to  th6  owner  of  the  property , 
and  if  the  verdict  upon  the  second  trirl  be  less  than 
that  of  the  first,  the  probate  judge  shall  repay  to  the 
corporation  the  difference.  If  a  new  trial  be  granted 
at  the  instance  of  the  owner  of  the  property,  and  the 
verdict  of  the  jury  be  the  same  or  less  in  amount 
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than  that  first  rendered,  the  owner  shall  pay  the 
whole  costs  of  the  second  trial;  and  if  it  be  more 
than  that  first  rendered,  the  costs  of  the  second  trial 
shall  be  paid  by  the  corporation.    [69  v.  88,  2  11.] 

2  6437.  Petition  in  error  may  be  filed  by  either  party 
in  common  pleas,  when.  When  corporation  may  enter  on 
land  notwithstanding.  Either  party  may  file  a  petition 
in  error  in  the  court  of  common  pleas  of  the  proper 
county,  within  thirty  days  from  the  rendition  of  the 
final  judgment  in  the  probate  court,  and  the  proceed- 
ings in  error  shall  be  conducted  as  in  civil  actions; 
but  the  corporation  may,  on  the  rendition  of  the  final 
judgment  in  the  probate  court,  pay  into  said  court 
the  amount  of  the  judgment  for  compensation  and 
costs  therein  rendered,  and  proceed  to  enter  upon 
and  appropriate  the  property,  notwithstanding  the 
pendency  of  the  proceedings  m  error.  [69  v.  88,  J  12.] 

Limitation  of  thirty  days  appliea  to  proceedings  by  or 
against  the  owner  and  need  not  be  plt*adt'd.  So  O.  S.  247;  see  19 
O.  S.  279.  Limitatiun,  (15  days.  Act  1852)  is  not  by  implication 
superseded  by  $  6723.  10  O.  S.  25.  Common  pleas  can  not  ren- 
der final  judjrment  on  error  fi-om  probate  court,  85  O.  S.  247. 
Under  g  8437-3  cause  may  be  retained  for  trial  and  final  judg- 
ment, 39  O.  8. 170.  Probate  judge  can  not  pending  pi-oceedinffs 
in  error  I'etain  condemnation  money,  if  possession  has  been 
taken  by  company,  23  O.  S.  627. 

J  6488.  Proceedings  in  common  pleas  on  error.  Costs. 
If  the  court  of  common  pleas,  upon  the  hearing  of 
the  cause,  aflSrin  the  judgment  of  the  probate  court, 
all  the  costs  in  thn  court  of  common  pleas  shall  be 
paid  by  the  plaintiff  in  error;  and  if  it  reverse  such  * 
judgment,  it  shall  retain  the  cause  for  trial  and  final 
judgment,  as  in  other  cases,  "which  trial  shall  be  had 
at  the  term  of  reversal  of  the  judgment,  unless  for 
good  cause  shown  by  either  pirtv  the  court  grant  a 
continuance;  and  on  the  trial  of  the  cause  in  the 
court  of  common  pleas,  the  same  inquiry  shall  be 
made  as  to  the  interest  of  the  jurors,  and  the  same 
oath  shall  be  administered  to  the  jury  as  is  provided 
for  in  §  6425,  6427.     [69  v.  88,  §  1 3.] 

^  6439.  School  lands,  how  appropriated.  When  a 
railroad  company,  incorporated  in  this  state,  has 
located  its  railroad  through  any  part  of  reserved  sec- 
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lions  twenty-nine  or  sixteen,  or  through  any  part  of 
sections  granted  by  congress  in  lieu  of  section  sixteen, 
for  school  purposes,  and  such  lands  remain  unsold, 
or  through  any  town  lot  or  parcel  of  ground  used  for 
or  devoted  to  school  purposes,  it  may  appropriate  so 
much  of  such  land  or  lots  as  may  bo  necessary  for 
the  purposes  aforesaid ;  and  service  of  the  suitimons 
made  on  such  trustees  or  school  officers  as  have  pos- 
session or  control  of  the  lands,  shall  have  the  same 
force  and  effect  as  service  in  any  other  case  on  owners 
of  land  sought  to  be  appropriated.  The  money  aris- 
ing from  such  appropriation  shall  be  disposed  of  bv 
such,  trustees  or  school  officers  in  accordance  witn 
law.     [69  V.  88,  J  14.1 

Sec  $  6448. 

2  6440.    When  probate  judge  interested,  prooeedingi 
to  be  ccmmenoed  in  common  pleai      Bpeeial  term  of. 

When  the  probate  judge  is  interested,  either  as  stock- 
holder, director,  or  otherwise,  in  a  corporation  seek- 
ing to  appropriate  private  property  to  its  use,  the 
proceedings  authorized  by  this  chapter  maybe  com- 
menced in  tho  court  of  common  pleas  of  the  county; 
and  in  that  case  the  proceedings  sliall  conform  in  all 
respects,  so  far  aa  applicable,  to  the  provisions  of  this 
chapter,  and  all  the  powers  conferred  and  duties  im- 
posed thereby  upon  the  probate  court  shall  devolve 
upon  the  court  of  common  pleas;  and  said  court  may 
make  such  orders,  and  direct  such  proceedings  to  be 
had,  FS  may  be  neccFsary  to  do  full  justice  between 
the  parlies,  according  to  the  true  spirit  and  intent  of 
thischapter;  andafterfinal  judgment  the  corporation 
may,  on  depositing  the  amount  of  the  judgment  and 
costs  assessed  in  said  court,  with  the  clerk  thereof, 
be  entitled  to  enter  into  possession  of  the  property 
sought  to  bo  appropriated.  In  ca«*e  such  court  is  not 
in  session  when  the  proceedings  are  commenced 
therein,  ror  on  the  day  "fixed  for  the  inquiry  and 
asse^smert  of  compensation,  a  special  terra  thereof 
shall  bo  held  in  the  same  manner  as  provided  in 
i  2239  of  said  statute.    [80  v.  218.J 

38  O.  S.  32,  88. 
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g  6441.  Court  to  appoint  attorney  for  party  absent  or 
nndei  disability.  When  a  party  in  interest  is  unknown, 
or  his  residence  is  unknown,  and  when  service  has 
been  made  by  publication,  and  the  party  has  not  ap- 
peared in  the  proceedings  by  agent  or  attorney,  or 
when  such  party  in  interest  is  under  any  legal  disa- 
bility, and  has  no  legal  guardian,  or  trustee,  within 
the  county  where  the  action  is  brought,  the  court 
shall  appoint  some  competent  attorney  to  attend  up- 
on the  proceedings,  and  protect  the  rights  and  inter- 
ests of  such  party ;  and  the  court  shall  nx  the  amount 
of  the  fees  of  tne  attorney  for  such  service,  which 
shall  be  payable  out  of  any  money  paid  on  the  judg- 
ment rendered  in  such  case  for  property  appropriated. 
[69  V.  88,  §  16.] 

i  6442.  Conflicting  olaims  not  to  be  passed  upon. 
When  there  are  diverse  or  conflicting  claims,  legal  or 
equitable,  to  the  real  estate,  or  any  interest  therein, 
sought^  to  be  appropriated  under  the  provisions  of 
this  chapter,  the  jury  or  court  shall  not  pass  upon  the 
same  in  the  proceedings  for  appropriation,  but  such 
claims  shall  oe  reserved  for  aajudication  as  herein- 
after provided.    [69  v.  88,  ?  18  ] 

Action  brought,  issue  joined,  neither  party  being  in  posses- 
sion IS  triable  l)y  court  without  jury,  41  O.  S.  606;  ana  either 
J  arty  may  appeal  from  adverse  final  judgmcn);  of  common  pleas, 
d. 


6443.  Conflicting  claims  adjudicated  in  common 
pleas  —petition  therefor — disposition  of  ftind.  Upon  the 
payment  of  the  money  into  court  by  the  corporation, 
a  party  claiming  a  legal  or  equitable  interest  in  the 
property,  or  the  money  arising  therefrom  by  such  ap- 
propriation, may  file  his  petition  in  the  court  of  com- 
mon pleas  of  the  proper  county,  making  the  other 
claimants  to  the  property  or  money  parties  thereto, 
setting  forth  the  facts  on  which  the  claim  is  founded, 
the  fact  of  the  appropriation  of  the  property,  the 
amount  of  money  so  paid  in  therefor,  and  such  other 
facts  as  are  proper  to  enable  the  court  to  hear  and 
determine  the  matter  between  the  claimants ;  and  the 
court  shall  forthwith  appoint  some  master  of  the  court, 
or  other  suitable  person  selected  by  the  parties,  to 
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hold  and  safely  keep  such  fund,  or  invest  the  same  in 
the  manner  the  court  shall  direct,  after  hearing  the 
parties;  and  such  fund  shall  thenceforth  represent 
the  land,  and  the  Interests  therein,  and  be  subject  to 
the  control  of  the  court  having  jurisdiction  of  the  case, 
bv  orders  entered  in  the  action,  according  to  the  rights 
o!  the  parties  to  the  land  or  fund,  as  from  time  to  time 
the  court  may  determine.    [69  v.  88,  {  19.] 

i  6444.  Suoli  prooeeding  a  eivil  aotion.  Such  pro- 
ceeding in  the  court  of  common  pleas,  shall  be  con- 
sidered and  held  to  be  a  civil  action  ;  and  the  conflict- 
ing claims  of  parties  to  the  fund  aforesaid  shall  be 
determined  by  the  court,  or  by  a  jury  trial,  according 
as  the  claim  is  equitable  or  legal,  in  the  same  manner 
as  if  the  land  had  not  been  converted  into  money. 
[69  V.  88,  i  20.] 

J  6445.  Unfinished  road  bed  of  railroad  company  may 
be  condemned.  Prooeedingi  therein— aniwer  of  defendant 
company— Bervioe  by  publication.  Any  railroad  corpo- 
ration of  this  state  may  condemn  and  appropriate  to 
its  own  use  the  interest  and  easement  in  and  quiet 
title  to  any  unfinished  road  bed,  or  jjart  thereof,  lying 
within  the  state,  and  on  the  line  of  its  proposed  road, 
owned  or  claimed  by  any  other  railroad  company  or 
companies,  person  or  persons,  partnership  or  corpora- 
tion, when  such  road  bed,  or  part  thereof  has  re- 
mained, or  shall  hereafter  remam,  in  an  unfinished 
condition,  and  without  having  the  ties  and  iron 
placed,  and  continued  thereon  for  the  period  of  five 
years  or  more,  immediately  preceding  the  commence- 
ment of  proceedings  to  condemn  or  appropriate  the 
same  as  herein  authorized,  and  every  such  company 
or  companies,  person  or  persons,  partnership  or  cor- 
poration shall  be  made  a  party  defendant  to  such  pro- 
ceedings to  condemn  or  appropriate  the  same,  and 
shall  be  required  to  answer  therein  setting  forth  fully 
its  or  their  title  to  or  interest  in  such  road  bed,  or 
part  thereof  so  sought  to  be  appropriated  or  con- 
demned, if  any,  it  or  they  may  claim,  to  which  answer 
the  plaintiff  shall  plead  issuably,  unless  it  admit  the 
valiciity  of  the  defendants  claim ;  and  in  such  case  if 
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such  defendant  be  a  non-resident  of  this  state,  or  a 
foreign  corporation,  service  of  summons  may  be  made 
by  publication  under  subdivision  3  of  §  5048  of  the 
Revised  statutes  of  Ohio,  and  that  the  terms  company 
or  companies,  as  used  in  this  chapter,  shall  be  held 
to  embrace  also  person  or  persons,  partnership  or  cor- 
poration as  used  in  this  section.     [79  v.  65.] 

\  6446.  Judgment  and  costs  in  suoli  case — when  jary 
to  determine  amount  of  compensation.  When  it  is  de- 
termined by  the  court,  upon  issue  of  law,  or  by  the 
jury  upon  issue  of  fact,  or  by  the  admission  of  the 
pleadings,  or  by  reason  of  failure  to  plead  that  any 
such  company  asserting  such  ownership  or  claim  is 
not  entitled  thereto,  judgment,  including  Costs,  shall 
be  rendered  accordingly ;  but  when  it  in  like  manner 
is  determined  that  any  such  company  has  an  interest 
in  such  road-bed,  or  part  thereof,  so  sought  to  be  ap- 
propriated, the  jury  shall  determine  and  state  the 
amount  of  compensation  due  to  such  companjr,  ac- 
cording to  law,  on  account  of  the  appropriation  of 
such  interest.     [72  v.  71,  \  9.] 

\  6447.  In  what  oonrts  such  proceedings  may  be  com- 
menced  and  how  conducted — case  may  be  taken  out  of  its 
order :  proceedings  in  error — provisions  as  to  viewers  not 
to  apply — sworn  statement  of  president  of  intention  to 
complete  road  ^25  per  cent,  of  cost  of  completion  to  be 
expended  within  a  year — words  <'road-bed"  include  what. 
Proceedings  under  this  act  may  be  commenced  in  the 
probate  court,  the  court  of  common  pleas  or  tho  sup- 
erior court  of  any  county  in  this  State  in  which  such 
road-bed  or  part  thereof  so  sought  to  be  appropriated 
or  condemned  may  be  situated ;  all  or  part  only  of 
such  road-bed,  within  this  State  may  be  included  in 
one  proceeding,  and  when,  such  proceeding  is  com- 
menced in  the  court  of  common  pleas  or  superior 
court,  the  same  proceeding  shall  be  had  as  is  prescribed 
in  this  chapter  for  the  conduct  of  the  same  in  the  pro- 
bate court,  so  far  as  the  same  may  be  applicable  to 
such  common  pleas  or  superior  court,  and  not  ex- 
cepted in  this  section,  and  the  case  shall,  on  motion, 
be  ta^en  out  of  its  order  by  the  court  or  by  any  re- 
viewing court  an4  determined  wjthout  any  uni^ece^- 
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Bary  delay ;  and  proceedings  in  error  to  each  common 
pleas  or  superior  coarts,  may  be  commenced  directly 
in  the  supreme  coorti  but  the  provisions  of  this  chap- 
ter as  to  viewers  shall  not  apply  to  appropriations 
authorized  by  such  sections,  and  when  any  railroad 
corporation  shall  commence  proceedings  under  this 
act,  the  president  of  said  corporation  shall  make,  sub- 
scribe and  file  in  the  court  where  any  such  proceed- 
ing is  had,  a  statement  under  oath,  declaring  that  it 
is  the  &07ia,/^  intention  of  said  corporation  to  com- 
plete and  operate  a  railroad  on  the  road-bed  so  sought 
to  be  appropriated ;  and  if  said  corporation  shall  for 
a  period  of  one  year  after  it  shall  have  acquired  right 
to  occupy  the  road-bed,  fail  to  expend  in  and  about 
the  completion  of  a  railroad  thereon  a  sum  equal  to 
twenty-five  per  centum  of  the  total  cost  of  complet- 
ing the  game,  to  be  estimated  by  the  commissioner 
of  railroads  and  telegraphs,  then  and  in  such  case  the 
said  road-bed  shall  be  open  to  appropriation  and  con- 
demnation under  this  act  by  any  other  railroad  cor- 
poration. The  words  road-bed  used  in  this  act  shall 
be  held  to  include  right  of  way,  depot  grounds  and 
other  easements  connected  therewith,  and  it  shall  be 
sufficient  in  the  petition  and  proceedings  under  this 
act  to  designate  the  road-bed  as  the  road-bed  of  the 
railroad  corporation  by  which  the  route  of  the  road 
was  located  and  established  with  the  terminal  points 
within  w^hich  appropriation  is  sought.  [79  v.  65.  J 

J  6448.  When  land  owners  or  school  officers  may  notify 
corporation  to  institnte  proceedings ;  petition  on  failure  of 
corporation  to  act.  When  a  corporation,  authorized  by 
law  to  make  appropriati6n  of  private  property  or  the 
land  named  in  ^  6439  of  this  chapter,  has  taken  pos- 
session of,  and  is  occupying  or  using  the  land  of  any 
person,  or  the  land  mentioned  in  said  §  6439  for  any 
purpose,  and  the  land  so  occupied  or  used  has  not 
been  appropriated  and  paid  for  by  the  corporation,  or 
is  not  held  by  any  agreement  in  writing  with  the 
owner  thereof,  or  tne  trustees  or  school  officers,  hav- 
ing possession  or  control  of  the  lands  named  in  said 
i  &39,  such  owner  or  owners,  or  either  of  them,  or 
gaid  trustees  or  school  officers,  may  serve  notice,  in 
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writing,  upon  the  corporation  in  the  mainer  pro- 
vided for  tne  service  oi  summons  against  a  corpora- 
tion, to  proceed  under  this  chapter  to  appropriate 
the  lands,  and  on  failure  of  such  corporation  for  ten 
days  so  to  proceed,  said  owner  or  owners,  or  said  trus- 
tees or  school  officers  may  file  a  petition  in  the  pro- 
bate court  of  the  proper  county  setting  forth  tlie  fact 
of  euch  use  or  occupation  by  the  corporation,  that  the 
corporation  has  no  right,  legal  or  equitable,  thereto, 
and  in  cases  of  reserved  sections  sixteen  (16)  and 
twenty  nine  (29),  or  any  part  of  sections  granted  by 
congress  in  lieu  of  section  16,  for  school  purposes, 
named  in  §  6439,  no  right,  legal  or  equitable  derived 
from  the  trustees  and  officers  named  therein,  that  the 
notice  provided  in  this  section  has  been  duly  served, 
that  the  time  of  limitation  under  the  notice  has 
elapsed,  and  such  other  facts,  including  a  pertinent 
description  of  the  land  so  used  or  occupied,  as  mav 
be  proper  to  a  full  understanding  of  the  facts.  Such 
owner  or  owners,  or  such  trustees  or  school  officers, 
intending  to  institute  said  proceeding,  may  demand, 
in  writing,  from  the  president  or  chief  officer  of  such 
corporation  a  specific  description  of  each  parcel  of 
land  so  used  or  occupied  without  appropriation  by  it, 
of  the  work,  if  any,  constructed  or  intended  to  be 
constructed  thereon,  and  the  use  to  which  the  same 
is  to  be  applied,  and  upon  failure  of  said  corporation 
for  ten  days  to  furnish  the  same,  as  fully  and  com» 

fletely  as  would  be  required  of  it  in  proceeding  under 
6416,  the  fact  of  such  demand  and  failure  may  be 
alleged  in  the  petition  in  such  proceeding,  and  on  no- 
tice to  the  corporation  and  proof  thereof  being  made 
to  the  probate  judge  having  jurisdiction  of  such  ap- 
propriation, he  shall  restrain  said  corporation  from 
the  use  and  occupation  of  said  land  until  said  demand 
has  been  complied  with,  or  such  owner  or  owners,  or 
said  trustees  or  school  officers  may  cause  the  neces- 
sary surveys  to  be  made  therefor,  and  the  costs  thereof 
^hall  be  taxed  to  said  corporation  in  said  proceeding. 
[80  V.  114.] 

§  6449.    SammonB  in  such  case ;  judgment  and  ezeon- 
tion,    ^  sun^mons  shall  issue^  and  be  served  upon  the 
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corporation,  and  thereafter  the  proceedings  in  said 
court  shall  be  conducted  to  final  judgment,  in  all  re- 
spects, as  provided  in  this  chapter ;  and  if  the  corpo- 
ration fail  to  pay  the  judgment  and  costs  awarded 
against  it  in  the  proceeding,  the  same  may  be  collected 
by  execution  as  in  other  cases:  but  this  section  shall 
not  be  construed  to  impair  or  lessen,  in  any  manner, 
the  right  the  owner  or  owners  or  the  trustees  or 
school  officers  named  in  J  6439  of  this  chapter  may 
have  to  proceed  against  the  corporation  as  in  all  other 
cases  of  the  unlawful  entry  upon  lands.  [80  v.  115; 
69  V.  88,  i  21.] 

g  6450.  When  corporation  may  be  enjoined  from  oe- 
cupying  the  land.  If  execution  issued  as  provided  in 
the  last  section  be  returned  unsatisfied,  in  whole  or  in 
part,  with  the  indorsement  that  no  goods  or  chattels, 
lands  or  tenements,  can  be  found  whereon  to  levy, 
or  if  the  judgment  remain  unsatisfied  for  more  than 
sixty  days  from  the  rendition  thereof,  the  court  may, 
by  injunction,  restrain  the  corporation  from  using  or 
occupying  the  lands  until  the  judgment  and  costs  are 
fully  paid.    [69  v.  88,  i  22.] 

§  6461.  Peei  of  witnesses,  offioerii,  probate  judge — how 
costs  taxed.  The  jurors  summoned,  and  attending  or 
serving,  in  accordance  with  the  provisions  of  this 
chapter,  shall  each  receive  the  same  fees  per  day  as 
are  provided  by  law  for  jurors  in  the  court  of  com- 
mon pleas,  and  also  five  cents  per  mile  for  each  mile 
of  the  distance  they  are  compelled  to  travel  in  the 
discharge  of  their  duties ;  the  witnesses  shall  be  al- 
lowed the  same  fees  and  mileage  as  are  allowed  for 
attendance  at  the  court  of  common  pleas ;  the  sheriff 
shall  be  entitled  to  such  fees  as  he  is  allowed  by  law 
for  similar  services  in  other  cases,  but  he  shall  Jiot  be 
allowed  anything  in  the  way  of  poundage,  except  on 
money  made  on  execution ;  the  clerk  shall  be  entitled 
to  a  fee  of  one  dollar  and  fifty  cents  for  drawing,  and 
certifying  to  the  probate  judge,  the  list  of  jurors ;  the 
probate  judge  shall  be  allowed  to  enter  a  charge  of 
five  dollars  in  the  cost  bill  for  each  day  occupied  in 
the  trial  of  a  cause,  in  addition  to  his  other  fees  pro- 
vided by  law ;  and  the  whole  costs  so  taxed  shall  be 
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adjudged  against  and  paid  by  the  corporation,  except 
as  provided  in  the  next  section.    [69  v.  88,  J  24.] 

§  6462.  When  costs  may  be  apportioned.  A  corpora- 
tion, by  its  proper  officer,  agent,  or  attorney,  may,  at 
tlie  time  of  filing  the  petition  with  the  probate  judge, 
deposit  with  such  judge  such  sum  of  money,  for  each 
separate  parcel  of  property  as  it  deems  a  just  and 
equitable  compensation  for  the  property,  rights,  and 
interests  described  in  the  petition,  and  sought  to  be 
appropriated ;  and  when  the  final  verdict  of  the  jury 
as  to  any  parcel  of  property  does  not  exceed  the 
amount  so  deposited,  and  the  owner  has  refused, 
after  notice  of  such  deposit,  to  accept  the  same,  the 
whole  costs  of  the  proceeding  as  to  such  parcel  shall 
be  equally  divided  between  the  corporation  and  the 
owner  or  owners  of  the  property;  and  when  the  final 
verdict  as  to  any  parcel  or  parcels  exceeds,  and  as  to 
other  parcel  or  parcels  does  not  exceed,  the  amount 
deposited,  the  probate  judge  shall  apportion  the  costs 
in  such  manner  as  he  may  deem  equitable  and  just. 
[69  V.  88,  §  24.] 

§  6453.  To  what  proceedings  this  chapter  shall  not 
apply.  The  provisions  of  this  chapter  shall  not  apply 
to  proceedings  by  state,  county,  township,  district,  or 
municipal  authorities,  to  appropriate  private  prop- 
erty for  public  uses,  or  for  roads  or  ditches;  and 
in  all  such  cases  it  shall  be  optional  with  such 
authorities  to  pay  the  judgment  rendered  against 
them  according  to  §  6432,  or  to  pay  the  costs  and  de- 
cline to  take  the  property  sought  to  be  appropriated. 
[69  V.  88,  i  24  3 


CHAPTER  IX. 

CRIMIXAL. 


g  6454.  Criminal  jnrisdiotion  and  in  what  oonnties. 
The  probate  court  shall  have  jurisdiction  concurrent 
with  the  court  of  common  pleas  in  all  misdemeanors 
and  in  all  proceedings  to  prevent  crime  in  the  follow- 
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ing  counties:  Cuyahopa,  T^ke,  Lucas,  Montgomery, 
Erie,  Richland.  Scioto,  Hoi  men,  Meigs,  Henry,  Bel- 
mont, Stark,  Ottawa,  Williams,  AlU-n,  Wood,  San- 
dusky, Darke,  Wyandot,  Coshocton.  Defiance,  Port- 
age, Clermont,  Carroll,  Gallia,  Ho(*king,  Brown, 
ix>rain,  Columbiana,  Madison,  Clinton,  Shelbv, 
Geauga,  Mahoning,  Jefierson,  Monroe,  Hancock, 
Adams,  Highland,  Licking,  Knox,  Miami,  Fayette, 
Perry,  Tuscarawas,  Guernsey,  Paulding,  Greene, 
Lawrence,  Crawford,  Ashland,  Washington,  Athens, 
Pike,  Summit,  Hardin,  Delaware,  Morgan  Trumbull, 
Logan,  Morrow,  Muskingum,  Marion,  Warren,  Pick* 
away,  Seneca,  Ross,  Butler,  Huron,  JaclkSon  and  Van 
Wert.    [85  V.  227.] 

Misdemeanors  $6795. 

J  6454  a.  Transfer  to  probate  oonrt  of  criminal  bnii- 
nees  in  Cuyahoga  oonnty.  In  all  counties  in  which 
there  is  a  city  of  the  second  grade  of  the  first-class, 
the  court  of  common  pleas  may,  by  a  special  or  gen- 
eral order  entered  on  its  journal,  transfer  to  the  pro- 
bate court  of  such  county  any  and  all  prosecutions 
pending  therein  for  the  punishment  of  misdemeanors, 
or  prevention  of  crime,  and  the  same  shall  be  pro- 
ceeded with  in  said  probate  court  as  if  the  accused 
had  been  originally  recognized  or  committed  to  ap- 
pear therein  by  the  examining  court,  and  in  taking 
recognizance  in  said  court  of  common  pleas  for  the 
appearance  of  the  accused,  he  may  be  required  to  ap- 
pear in  said  probate  court.    [82  v.  168.] 

i  6455.  Prosecation  to  be  by  information.  In  no 
prosecutions  for  crimes,  offenses,  and  misdemeanors, 
of  which  said  probate  court  shall  have  cognizance, 
shall  an  indictment  by  the  grand  jury  be  required, 
but  in  all  criminal  cases  brought  before  said  court,  the 
prosecuting  attorney  shall  immediately  file  with  said 
probate  court  an  information  setting  forth  briefly, 
out  distinctly,  in  plain  and  ordinary  language,  the 
charges,  against  the  accused  person,  and  on  which 
charges  such  person  shall  be  tried. 

^  6456.  Information  sliall  not  be  qnasbed  for  error  in 
original  examination.    It  shall  not  be  law^ful  for  said 
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court  to  quash  any  information  filed  by  the  prosecat- 
ing  attorney,  because  of  any  defect  or  error  in  the 
papers  or  proceeding  of  any  justice  of  the  peace,  or 
mayor,  before  whom  the  original  examination  in  the 
case  was  had;  provided,  that  no  information  shall  be 
filed  by  any  such  prosecuting  attorney,  before  such 
judge,  for  any  offense  not  specified  in  the  transcript 
from  the  docket  of  such  justice  of  the  peace  or  mayor. 
[53  V.  137,§1.] 

S  6457.  Proseoution  may  begin  in  probate  court.  The 
prosecuting  attorney  of  any  such  county  may  file  his 
information  originally  in  the  probate  court,  without 
a  preliminary  hearing  before  an  examining  court, 
upon  the  proper  affidavits  being  filed  therein,  and 
the  judge  shall  issue  his  warrant  for  the  arrest  of  the 
defendant,  who,  when  arrested,  shall  be  taken  before 
said  judge,  and  thereupon,  if  not  discharged,  be  rec- 
ognized to  appear  at  the  next  term  of  said  court,  or 
in  default  thereof  to  be  committed  to  the  jail  of  the 
proper  county.    [53  v.  137,  i  2.] 

i  6458.  Amendments.  Informations  may  be  amended 
at  any  time  before  or  during  trial,  on  such  terms  as 
said  probate  court  may  direct,  and  in  all  cases  when 
such  amendment  is  material,  the  defendant  may  elect 
to  continue  the  cause.    [55  v.  176,  ?  3;  55  v.  38t5,  §  4] 

g  6459.  Charges  to  be  distinctly  read.  In  all  cases 
in  which  said  probate  court  shall  have  criminal  juris- 
diction, when  the  defendant  is  brought  before  said 
court  and  after  the  defendant  has  had  a  reasonable 
time  to  examine  the  charge  so  preferred  against  him, 
the  charge  shall  then  be  distinctly  read  to  him,  and 
he  shall  be  required  to  plead  thereto.    [83  v.  26.] 

g  6460.  Pleas.  The  defendant  may  plead— -1.  Guil- 
ty. 2.  Not  guilty.  3.  A  former  judgment  of  con- 
viction or  acquittal  of  the  offense  charged,  which  may 
be  pleaded  either  with  or  without  the  plea  of  not 
guilty.    [55  V.  176,  §  5.] 

See  $  7244-7256. 

^  6461.  Pleas,  how  entered  and  withdrawn.  Every 
plea  shall  be  oral,  and  shall  be  entered  on  the  minutes 
of  the  court,  in  substantially  the  following  form:    If 
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the  defendant  pleads  guilty,  the  defendant  pleads 
guilty  of  the  offense  charged  against  him ;  if  tfie  de- 
fendant pleads  not  guilty,  the  defendant  plcadn  that 
he  is  not  guilty  of  tnc  offense  chargtd  against  him ; 
if  he  pleads  a  former  conviction  or  acquittal  (as  the 
case  may  be),  the  defendant  pleads  that  he  has  al- 
ready been  convicted  or  acquitted  (as  the  case  may 
be),  of  the  offense  charged  against  him,  by  the  judg- 
ment of  the  court ,  (naming  it),  at ,  (nam- 
ing the  place),  the  day  of ;  said  probate  court 

may,  at  any  time  before  judgment,  upon  a  ]>lea  of 
guilty,  permit  it  to  be  withdrawn,  and  a  plea  of  not 
guilty  substituted.    [55  v.  176,  i  0,  7.] 

i  6468.  Plea  of  not  guilty — evidonce.  A  plea  of  not 
guilty  shall  be  deemed  a  denial  of  every  material  al- 
legation in  the  information ;  and  all  matters  of  defense 
tending  to  establish  a  defense,  may  be  j»iven  in  evi- 
dence under  the  plea  of  not  guilty.    [55  v.  176,  i  8.] 

g  6463.  If  defendant  refuse  to  plead.  If  the  defend- 
ant refuse  to  answer  the  information,  a  plea  of  not 
guilty  shall  be  entered.  [55  v.  176,  §  9;  55  v.  186,  J  9.] 

J  6464.  Judge  to  try  if  jury  not  demanded.  Upon  a 
plea,  other  than  the  p^ea  of  guilty,  if  the  defendant 
do  not  demand  a  trial  by  jury,  the  judge  of  said  pro- 
bate court  shall  proceed  to  try  said  issue*  ['">5  v.  176, 
§10;  55v.  186,?9.] 

§  6465.  Wlien  jury  may  be.  demanded  and  trial  by. 
Before  the  court  shall  have  received  any  testimony 
upon  the  trial,  the  defendant  may  demand  a  trial  by 
jury,  and  upon  such  trial,  the  jury  shall  be  subject  to 
the  same  challenges  as  jurors  in  like  cases  are  now 
subject  to  in  the  court  of  common  pleas.    [5  >  v.  176, 

See  g  7267-7282 

§  6466.  How  jury  drawn  and  summoned.  The  jury 
for  the  trial  of  criminal  cases  in  the  probate  court, 
shall  be  drawn  as  for  the  court  of  common  pleas,  be- 
fore or  during  any  term  of  the  said  probate  court,  as 
the  said  probate  court  may  order,  and  a  venire  for 
such  jury  to  attend  either  forthwith,  or  on  a  day 
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named,  shall  be  issued  by  the  said  probate  court; 
which  venire  shall  be  served  and  returned  in  the  same 
manner  as  a  venire  from  the  court  of  common  pleas. 
[72  V.  9,  i  13.] 

2  6467.  BeeognisuLces  and  transeripts,  retom  of— 
in  what  court  aooased  must  appear.  AH  recognizances 
whifh  shall  or  may  be  taken  by  any  justice  of  the 
peace  in  said  counties,  or  other  officers  in  said  coun- 
ties authorized  to  take  the  same,  and  all  transcripts 
of  criminal  cases  within  the  jurisdiction  of  said  pro- 
bate court,  as  defined  by  law,  may  be  returned  either 
to  the'probate  court  or  the  court  of  common  pleas  of 
said  counties ;  and  the  same  shall  be  returned  to  one 
or  the  other  of  said  courts  forthwith  after  the  commit- 
ment of  the  person  charged  with  the  offense,  or  after 
the  taking  of  a  recognizance  for  his  appearance  be- 
fore one  or  the  other  of  said  courts ;  and  whichever 
of  said  courts  the  same  may  be  returned  to,  or  the  ac- 
cuse<l  may  by  the  terms  of  the  recognizance  be 
reouired  to  appear  in,  the  prosecuting  attorney  may, 
at  nis  election,  proceed  in  either  of  said  courts  with 
the  prosecution,  and  the  accused  shall  be  bound  to 
appear  therein  and  answer  to  his  recognizance;  and 
on  demand  by  the  prosecuting  attorney,  the  probate 
judge,  or  clerk  of  the  court  of  common  pleas,  shall 
certify  the  recognizance  and  all  other  papers  in  the 
case,  returned  to  his  court  by  the  justice  or  other 
officer,  to  the  court  in  which  the  prosecuting  attorney 
elects  to  proceed.    [55  v.  176,§  12.   76  v.  110,  ?  14.] 

i  6468.  Monthly  terms.  In  the  exercise  of  criminal 
jurisdiction,  the  probate  judges  shall  be  considered 
as  holding  monthly  terms,  commencing  on  the  first 
Monday  of  each  month:  provided,  that  the  county 
commissioners  in  any  county  where  such  court  has 
jurisdiction,  may,  by  order  entered  on  their  journal 
and  published  for  three  successive  weeks  in  some 
newspaper  printed  within  the  county,  fix  its  terms  at 
longer  mtervals  and  in  like  manner  change  such 
order.    [55  v.  176,  J  13.] 

§  6469.  Effect  of  reoognizance  and  when  aconsed  may 
be  tried.  If  any  justice  of  the  peace  or  other  officer 
authorized  to  examine  and  hold  to  bail  any  person^ 
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recognize  such  person  to  appear  forth  with  before  such 
court,  or  in  default  of  bail  commit  such  person,  and 
said  court  shall  have  adjourned  before  said  recogni- 
zance shall  have  been  entered  into  or  commitment 
made,  or  before  the  same  and  a  transcript  of  the  pro- 
ceedings shall  have  been  filed  in  said  probate  court, 
said  recognizance  or  commitment  shall  not  thereby 
become  void,  but  the  defendant  shall  be  made  to  an- 
swer at  the  next  term  of  said  court ;  and  if  said  jus- 
tice or  other  officer  shall  recognize  or  commit  as  afore- 
said, any  person  to  appear  in  said  court  at  the  next 
term  thereof,  said  court  being  in  session  at  the  time 
said  recognizance  is  entered  into  or  commitment 
made  and  a  transcript  filed,  said  recognizance  or  com- 
mitment shall  not  thereby  become  void,  but  the  de- 
fendant, appearing  in  said  court,  may,  with  the  consent 
of  the  prosecuting  attorney,  be  tried  at  the  then 
present  term  of  said  court.    [55  v.  176,  {  14.] 

J  6470.  Compensation  of  judge :  fees  and  fines  to  be 
paid  into  county  treasury.  The  judges  of  said  pjro- 
bate  courts  shall  be  paid  for  their  services  in  crim- 
inal cases  such  sums  as  the  commissioners  of  said 
counties  may  allow,  which  sums  shall  be  paid  out  of 
the  county  treasury  of  said  counties,  respectively, 
and  said  probate  judges  shall  not  receive  any  com- 
pensation by  way  of  fees  in  any  criminal  business  of 
which  they  have  jurisdiction ;  but  all  costs,  and  all 
fines  by  said  probate  court  imposed,  including  the  fees 
of  the  judge,  shall  be  collected  in  the  same  manner 
as  fines  and  costs  are  now  collected  by  the  court  of 
common  pleas,  and  the  same  by  said  probate  judges 
shall  be  paid  into  the  county  treasury.    [55  v.  176  §  15.] 

i  6471.  Indorsement  for  costs  and  judgment  thereon. 
The  prosecuting  attorneys  may,  in  all  criminal  cases 
prosecuted  in  said  probate  courts,  require  the^ros- 
ecutor  to  indorse  the  information  for  costs,  and  in  all 
cases  where  the  name  of  the  prosecutor  is  so  indorsed 
and  the  defendant  or  defendants  are  acquitted,  he 
shall  be  liable  for  the  costs,  and  the  court,  at  the  term 
at  which  such  acquittal  shall  take  place,  or  any  sub- 
sequent term,  shall  render  judgment  against  such 
prosecutor  for  costs,  unless  the  court  shall  be  of  opin- 
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ion  that  there  was  reasonahle  ground  for  instituting 
the  prosecution.     [55  v.  166,  §  16.] 

§  6472.  ProTisioiis  for  common  pleas  to  govern  in  pro- 
bate court,  etc.  The  provisions  governing  criminal 
proceedings  in  the  court  of  common  pleas  shall,  so 
far  as  applicable,  govern  like  proceedings  in  the  pro- 
bate court. 

Evidence,  $  7283-7299. 

Trial,  $  7300-7303. 

Exceptions,  $7304-7308. 

Acquittal  without  trial,  g  7309-7311. 

Verdict  and  judgment,  etc.,  $  7312-7317. 

Sentence,  g  7318-7320.  Execution  of  sentence  suspended, 
$  7321-7325.  Execution  of  sentence  for  misdemeanor,  $  7326- 
7329.    For  felony,  $  7330-7337.    Of  death  sentence,  g  7338-7344. 

New  trials,  motions  in  arrest  and  error,  $  7350-73S7. 


MISCELLANEOUS   PROVISIONS. 

Clerk  of  common  pleas  and  probate  judgo  to  make 
lists  of  unclaimed  costs.  The  clerk  of  each  court 
of  common  pleas,  and  each  probate  judge,  shall,  on 
the  first  Monday  of  January,  in  each  year,  make  out 
two  certified  lists  of  all  causes  in  which  money  has 
been  paid,  and  which  have  remained  in  his  hands, 
or  any  former  clerk  or  probate  judge,  for  a  period  of 
one  year  next  preceding  the  said  first  Monday  of 
January,  designating  the  amount,  and  in  whoso  hands 
the  same  is,  one  of  which  lists  shall  be  by  said  clerk 
and  said  probate  judge  set  up  in  some  conspicuous 
place  in  his  office,  and  the  other  on  the  door  of  the 
court-house,  on  the  second  Monday  of  January. 
[i  1339;  58  v.  130,  §  2.] 

How  unclaimed  costs  disposed  of.  All  such  ad- 
vertised money  (fees,  costs,  debts,  damages,  etc.), 
remaining  in  the  hands  of  such  clerk,  or  probate 
judge,  at  the  expiration  of  one  year  from  the  time  of 
such  advertisement,  shall  be  by  said  clerk  and  pro- 
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bate  judge,  or  the  successor  of  either,  paid  over  to 
the  treasurer  of  the  county,  indicating  in  each  item 
on  the  docket  the  disposition  made  thereof,  and  every 
clerk  and  probate  judge  in  the  state  of  Ohio,  who 
retired  from  office  m  the  month  of  February,  1882, 
shall  at  once,  on  the  passage  of  this  act,  pay  over  to 
his  successor  all  other  moneys  in  his  hands  received 
as  such  officer ;  and  every  clerk  and  prohate  judge 
hereafter,  immediately  upon  ceasing  to  he  such  clerk 
or  probate  judge,  shall  pay  over  to  his  successor 
aforesaid  all  moneys  then  in  his  hands  received  as 
such  officer;  and  any  person  entitled  to  any  money 
turned  into  the  treasury  aforesaid  under  this  section, 
shall,  upon  demand,  receive  a  warrant  therefor  from 
the  auditor,  upon  the  certificate  of  the  clerk  or  pro- 
bate judge  in  office  at  the  time  said  demand  is  made; 
and  all  costs  certified  out  of  the  county  treasury  in 
criminal  cases,  and  afterwards  collected  and  paid  mto 
the  hands  of  the  clerk,  or  probate  judge,  and  all  fines 
paid  into  their  hands,  shall  be  by  said  clerk  or  pro- 
bate judge  paid  into  the  county  treasury  on  or  before 
the  Saturday  next  preceding  the  beginning  of  each 
term  of  the  court  of  common  pleas,  and  said  clerk  or 
probate  judge  shall  keep  a  book,  which  shall  be  con- 
sidered a  part  of  the  records  of  his  office,  showing  in 
detail  all  the  moneys  paid  by  him  into  the  county 
treasury,  with  proper  references  showing  where  each 
item  may  be  found  on  the  respective  dockets,  giving 
the  names  of  the  parties  to  whom  said  money  belongs 
in  alphabetical  order;  and  no  clerk  or  probate  judge 
shall  receive  from  his  successor  in  office  any  fees 
earned  by  him,  which  shall  at  any  time  come  into 
the  hands  of  said  successor,  until  the  settlements 
required  under  this  section  are  all  strictly  complied 
with.    [?  1340;  79  V.  149.] 

Application  to  probate  judge  of  prisoner  in  jail 
for  discharge.  When  any  person  is  committed  to 
jail,  charged  with  the  commission  of  an  offense,  and 
wishes  to  be  discharged  from  such  imprisonment,  the 
sheriff  or  jailer  shall  forthwith  give  to  the  probate 
judge,  clerk,  and  prosecuting  attorney  of  the  proper 
Qountv,  at  least  three  days*  notice  of  the  time  of  hold- 
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ing  an  examining  court,  whose  duty  it  shall  be  to 
attend,  according  to  sach  notice,  at  the  court-house ; 
the  judge,  having  examined  the  witnesses,  including 
the  person  charged,  if  such  person  request  an  exam- 
ination, shall  discharge  the  accused,  if  he  find  there 
is  no  probable  cause  for  holding  him  to  answer,  but 
otherwise  he  shall  remit  him  to  bail,  or  remand  him 
to  jail;  and  the  judge  may  adjourn  the  examination 
from  day  to  day,  or  for  such  longer  period  as  he  may 
deem  necessary  for  the  furtherance  of  justice,  on 
good  cause  shown  by  the  state  or  the  accused.  [^  7165 ; 
my.  294,  §48.] 

Thi^  section  docs  not  apply  to  persons  committed  od  indict- 
ment, U  O.  S.  190. 

Proceedings,  when  prisoner  insane  or  idiot.  If,  at 
any  time  before  the  indictment  of  a  person  confined 
in  jail,  charged  with  an  offense,  notice  in  writing  be 
given  by  any  citizen  to  the  sheriff"  or  jailer,  that 
such  person  was  insane  or  an  idiot  at  the  time  the 
offense  was  committed,  or  has  since  become  insane, 
the  sheriff  or  jailer  shall  forthwith  give  the  notices, 
and  an  examining  court  shall  be  held,  as  provided  in 
the  preceding  section ;  and  if  the  judge  find  that 
such  person  was  an  idiot,  when  he  committed  the 
offense,  or  was  then  and  still  is  insane,  or  afterwards 
became  and  still  is  insane,  he  shall,  at  his  discretion, 
proceed  as  required  by  law  after  inquest  held. 
K  7166;  71  v.  49,  §  1 ;  72  v.  80,  §  1  ] 

Annual  report  to  probate  judge  of  unknown  banking 
depositors  and  deposits.  Every  incorporated  bank  or 
banking  association  located  in  this  state,  whether 
now  or  hereafter  incorporated  or  organized  under 
the  laws  of  this  state  or  of  the  United  States, 
and  every  company,  association  or  person,  who  shall 
in  this  state  keep  an  office  or  other  place  of  business, 
and  engage  in  the  business  of  lending  money,  receiv- 
ing money  on  deposit,  buying  and  selling  bullion,  or 
bills  of  exchange,  notes,  bonds,  stocks,  or  other  evi- 
dence of  indebtedness,  with  a  view  to  profit,  shall. 
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annually,  between  the  first  and  second  Mondays  of 
January,  make  out  and  return  to  the  probate  judge  of 
the  county  in  which  said  bank,  office,  or  other  place 
of  business  is  located,  under  oath  of  the  owner,  or 
principal  officer  or  manager  thereof,  a  true  and  com- 
plete statement,  setting  forth,  in  alphabetical  order, 
the  names  of  all  unknown  depositors  with  said  bank, 
company,  association  or  person,  together  with  the 
amount  due  to  every  sucii  unknown  depositor,  in- 
cluding accrued  interest  and  dividends.  [80  v.  65,  J  1.] 

Id.  Who  are  to  be  deemed  "unknown  depoiiton.'* 
Every  corporation,  com  pan  v,  association,  or  person, 
in  whose  name  a  deposit  of  any  money,  bullion,  bill 
of  exchange,  note,  stock,  bond  or  other  evidence  of 
indebtedness  has  been  made  with  any  bank,  company, 
association,  or  person,  designated  in  the  first  section 
hereof  shall  be  deemed  an  unknown  depositor  with- 
in the  meaning  of  this  act,  when  the  date  of  the  last 
bona  fide  item  of  debt  or  credit  to  the  account  of  such 
depositor  on  the  books  of  said  bank  shall  be  more 
than  seven  years  prior  to  the  time  fixed  by  the  first 
section  hereof  for  the  filing  of  said  statement  with  the 
probate  court  of  the  proper  county ;  provided,  that  in 
fixing  the  date  of  the  last  item  of  credit  to  the  account 
of  any  depositor,  reference  shall  not  be  had  to  any 
item  of  credit  for  interest  or  dividends  accrued  on 
such  deposit,  unless  the  same  shall  be  entered  upon 
a  pass-book,  presented  by  and  returned  to  the  deposi- 
tor, or  unless  the  depositor  be  a  minor.  [85  v.  65,  §  2.] 

Id.  Becord  of  unclaimed  deposits  to  be  kept  by  pro- 
bate judge.  The  probate  judge  of  each  county  shall 
on  or  before  the  third  Monday  of  January,  annually, 
cause  to  be  recorded  in  a  boot  kept  for  that  purpose, 
entitled  "record  of   unclaimed  deposits   in  banks, 

county,  Ohio,"  and  which  shall  at  all  times  be 

open  to  public  inspection,  all  statements  returned  to 
him  for  the  preceding  year  under  the  provisions  of 
this  act,  and  said  probate  judge  shall  designate  in  said 
book  at  the  head  of  each  statement  recorded  therein, 
the  name  of  the  bank,  company,  association  or  person 
by  whom  said  statement  js  returned.    The  original 
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statement  returned  to  said  probate  judge  shall  be  kept 
on  file  and  preserved  in  his  office.    [85  v.  65,  §3.] 

Id.  His  fees  for  making  inch  record;  how  paid. 
There  shall  be  allowed  and  paid  to  the  probate  judge 
of  each  county,  the  sum  of  eight  cents  per  hundred 
words,  for  ail  statements  recorded  by  said  probate 
judge  under  the  provisions  of  this  act;  provided,  that 
the  cost  of  recording  the  names  and  amounts  due  to 
any  depositors,  by  whom  deposits  shall  be  made  as 
aforesaid  after  the  passage  of  this  act,  and  who  shall 
thereafter  become  unknown  within  the  meaning  of 
this  act,  shall  be  paid  to  said  probate  judge  by  the 
bank,  company,  association,  or  person  designated  in 
section  one  hereof,  at  the  time  such  annual  statement 
is  returned;  and  shall  be  by  such  bank,  company, 
association,  or  person,  deducted  from  the  amount  due 
such  unknown  depositor.     [85  v.  65,  ?  4] 

Id.  Unknown  deposits  to  be  paid  into  oonnty  treasury ; 
when.  Whenever  any  corporation,  company,  assot 
elation,  or  person,  in  whose  name  any  deposit  is 
hereafter  made  with  any  bank,  company,  association, 
or  person  designated  in  section  one  hereof,  shall  be- 
come'unknow^n  within  the  definition  and  meaning  of 
this  act,  the  amount  due  to  such  depositor  shall  be  by 
such  bank,  company,  association  or  person,  paid  to 
tlie  treasurer  of  the  county  in  which  such  bank, 
company  or  association  is  located,  and  shall  be  by 
said  treasurer  credited  to  the  general  fund  of  said 
county;  provided,  that  such  deposit  shall  not  be  paid 
to  said  treasurer  until  after  the  expiration  of  eight 
years  from  the  date  of  the  first  statement,  in  which 
the  name  and  amount  due  such  unknown  depositor 
shall  be  returned  to  the  probate  judge  as  hereinbefore 
provided;  and  the  bank,  corporation,  association  or 
person  so  making  such  payment  shall  thereby  be  re- 
leased from  any  claim,  demand  or  liability  to  pay  the 
same  or  any  part  thereof  to  the  depositor,  his  adminis- 
trators, executors  or  assigns.     [85  v.  65,  §  5.] 

I  d .  How  and  by  whom  snoh  deposits  may  be  reclaimed. 
If  at  any  time  thereafter  proof  is  made  to  the  satis- 
faction of  the  probate  court,  or  the  county  commis- 
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sioners,  of  the  right  of  any  person  or  persons,  by  in- 
heritance or  otherwise,  to  said  funds  or  any  part  of 
the  same,  or  paid  to  the  treasurer  under  the  provisions 
of  the  preceaing  section,  said  court  or  commissioners 
shall  certify  the  same  to  the  county  auditor,  who  shall 
thereupon  draw  a  warrant  on  the  treasurer  of  the 
county  in  favor  of  such  claimant  or  claimants,  or  the 
legal  representatives  or  duly  authorized  agent  of  such 
claimant  or  claimants  for  the  suin  so  paid  into  the 
treasury:  provided,  if  any  such  person  or  persons 
become  aggrieved  by  the  decision,  finding  or  action  of 
the  probate  court  or  the  county  commissioners,  such 
person  or  persons  may  appeal  to  the  court  of  common 

gleas,  by  virtue  of  the  provisions  of  the  Revised 
tatutes  af  1883,  §  896,  6407,  6408.  6409,  and  6410, 
respectively,  and  all  acts  amendatory  and  supplemen- 
tary thereto  and  said  sections  shall,  so  far  as  appli- 
cable, govern  proceedings  had  under  the  provisions 
of  this  act.    [85  V.  65,  §6] 

Id.  Penalty  for  bank's  refasal  or  neglect  to  comply 
with  this  act.  Every  bank,  companv,  association, 
or  person  designated  m  section  one  of  this  act,  who 
shall  neglect  or  refuse  to  comply  with  the  provisions 
of  this  act,  shall  forfeit  and  pay  five  hundred  dollars 
for  every  such  offense.    [85  v.  65,  §  7.] 

Id.  Eeoovery  and  disposition  of  penalties.  The 
penalty  imposed  by  this  act  shall  be  recovered  by 
action  in  the  name  of  the  state  of  Ohio,  before  any 
court  of  competent  jurisdiction ;  and  all  penalties  in- 
curred under  this  act,  when  collected,  shall  be  paid  to 
the  treasurer  of  the  county  in  which  the  judgment  is 
recovered  for  the  same,  and  one-half  thereof  shall  be 
by  said  treasurer  credited  to  the  general  fund  of  said 
county,  and  one-half  thereof  shall  be  by  him  held  for 
the  use  of  the  state  of  Ohio.    [85  v.  65,  §  8] 

Id.  Who  may  sue;  daty  of  prosecuting  attorney. 
The  action  provided  by  the  eighth  section  hereof,  for 
the  recovery  of  penalties  incurred  under  the  provis- 
ions of  tliis  act,  may  be  instituted  and  prosecuted  to 
judgment  by  any  citizen  of  the  state  of  Ohio;  and  it 
U  hereby  made  the  duty  pf  the  prosecuting  attorney 
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of  such  county  to  institute  and  prosecute  such  action 
against  every  bank,  company,  association  or  person 
designated  in  the  first  section  hereof,  and  located  in 
said  county,  who  shall  fail  to  comply  with  the  pro- 
visions of  this  act.    [85  v.  65,  §  9.] 

CommisBion  firom  Governor.  Each  judge  of  the  pro- 
bate court  shall  receive  from  the  governor  a  commis- 
sion to  fill  such  office,  upon  producing  to  the  Secretary 
of  State  a  legal  certificate  of  his  being  duly  elected  or 
appointed.    [82  v.  16.] 

ConditioBal  pardon,  dnties  of  probate  jndge  on  violation 
of.  A  violation  of  the  conditions  of  a  pardon  shall  be 
held  to  be  a  forfeiture  of  the  pardon,  and  shall  render 
the  person  pardoned  liable  to  recommitment  to  the 
penitentiary,  there  to  serve  the  remainder  of  his  sen- 
tence, as  though  he  had  not  been  pardoned,  and  in 
any  such  case  of  violation,  the  prosecuting  attorney 
of  the  county  in  which  the  same  occurred  shall,  upon 
the  written  request  of  the  Governor,  file  an  informa- 
tion thereof  in  the  office  of  the  probate  judge  of  such 
county,  whereupon  such  judge  shall  issue  a  warrant  to 
the  sheriff"  of  such  county,  commanding  him  to  pursue 
after  and  arrest  the  person  named  in  the  information, 
wherever  he  may  be  found  within  the  State,  and 
bring  him  into  his  court  for  examination  upon  the 
charge ;  he  shall  also  demand  of  the  warden  of  the 
penitentiary  the  evidence  provided  for  by  the  preced- 
ing section,  in  cases  of  conditional  pardon,  who  shall 
furnish  the  same;  and  if,  upon  such  examination, 
the  charge  set  forth  in  the  information  be  sustained, 
the  probate  judge  shall  issue  a  warrant  to  the  sheriflf, 
commanding  him  to  deliver  the  convict  into  the  cus- 
tody of  the  warden  of  the  penitentiary  to  serve  the 
remainder  of  his  sentence,  as  herein  provided.  The 
probate  judge  shall  prepare  a  correct  bill  of  the  costs 
of  the  arrest  and  examination  of  the  convict,  and 
certify  the  same  under  his  official  seal,  which  the 
sheriff  shall  deliver  to  the  warden  of  the  penitentiary, 
who  shall  allow  so  much  thereof  as  he  nnds  to  be  m 
accordance  with  law,  and  certify  the  same  to  the 
Auditor  of  State  who  shall  draw  his  warrant  in  favor 
pf  the  sheriff  upon  the  tre^^urer  of  the  Stfiite  for  the 
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payment  thereof,  out  of  the  appropriation  for  the 
prosecution  and  transportation  of^convicts.  The  war- 
den shall  furnish  each  convict  who  receives  a  condi- 
tional pardon,  before  he  leaves  the  penitentiary  a 
copy  of  this  and  the  preceding  section  of  this  act,  and 
explain  its  provisions  to  him.     [  g  89  a,  79  v.  122.] 

Constables,  duties  and  compensation.  The  probate 
court  in  any  county  containing  a  city  of  the  first  class 
and  first  grade  of  the  second  class,  may  appoint  one 
or  more  constables  who  shall  have  the  same  power 
to  call  and  impanel  jurors  which  by  law  the  sheriff 
of  the  county  has,  except  in  capital  cases,  and  who 
shall  receive  a  salary  of  $800  per  annum  to  be  paid 
out  of  the  countv  treasury  on  the  order  of  the  court. 
[85  V.  261.] 

County  ditcli  appeal,  when  ditoh  benefits  lands  in  more 
than  one  county.  \Vhen  a  ditch  or  improvement  is 
proposed  which  will  require  a  location  m  more  than 
one  county,  or  that  will  be  beneficial  to  lands  in  more 
than  one  county,  application  shall  be  made  to  the 
commissioners  of  each  of  such  counties,  and  the  sur- 
veyor or  engineer  shall  make  a  report  for  each  county; 
applications  for  damages  shall  be  made,  and  appeals 
from  the  finding  of  the  commissioners  in  joint  session, 
locating  and  establishing  such  ditch,  and  from  the 
assessment  of  damages  or  compensation,  shall  be 
taken  to  the  probate  court  of  the  county  in  which  the 
greatest  length  of  such  ditch  or  improvement  is  lo- 
cated ;  a  majority  of  the  commissioners  of  each  county, 
when  in  joint  session,  shall  be  competent  to  locate 
and  establish  such  ditch  or  improvement;  but  no 
commissioner  shall  serve  in  any  case  in  which  he  is 
personally  interested;  and  any  two  commissioners 
may  form  a  quorum  for  the  transaction  of  business 
under  this  chapter  for  their  respective  counties. 
U  4488,  80  V.  16.] 

Election  of  probate  judge,  time  of.  First  Tuesday 
after  the  first  Monday  inlNovember.   [J  2978,  83  v.  ?5.  J 

Election  of  real  estate  assessors — duties  of  probate  judge. 
The  returns  must  be  made  to  the  county  auditor, 
wUp  with  the  clerk  of  the  court  pf  common  pleas  an4 
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Stobate  judge  of  the  coanty  nmst  open  the  same  and 
eclarethe  result.    [J  2786,  83  v.  88, 

Innae  uyliim — duties  of  probate  judge  as  to  acute 
cases  of  iasaaity.  The  medical  superintendent  of  each 
ot  the  asylums  shall  mform  the  probate  judge  of  the 
different  counties  comprising  the  district  monthly,  of 
the  quota  of  patients  to  which  each  county  is  entitled, 
and  the  number  in  the  asylum  from  said  county,  and 
the  probate  judge  may,  at  any  time  forward  an  acute 
case,  ii  the  quota  is  not  full,  and  the  papers  and 
clothing  are  in  compliance  with  law.    [}  700,  81  v.  14.] 

Id— May  seud  patient  to  city  or  county  infimary,  etc. 
In  all  cases  of  insanity,  where  the  probate  judge  in 
his  examination  has  reason  to  believe  it  a  ^rst  attack 
of  the  disease,  and  in  case  he  can  not  for  any  cause 
send  the  patient  to  a  regular  asylum  for  the  insane,  he 
shall  order  him  sent  to  the  city  or  county  infirmary, 
or  to  such  other  place  as  may  be  provided  with  suit- 
able accommodations  adequate  to  carry  into  effect  the 
requirements  of  this  act,  and  shall  immediately  order 
such  skilled  medical  treatment,  and  proper  attend- 
ance as  he  may  deem  vital  for  the  patient,  and  his 
restoration  to  reason. 

Id.  —Directors  of  infirmaries  to  provide  separate  apart- 
ment—medical treatment.  The  board  of  directors  of 
the  county  and  city  infirmaries  of  the  State  shall  pro- 
vide separate  apartments  and  suitable  attendance  for 
all  patients  suffering  from  a  first  attack  of  insanity, 
and  they  shall  furnish  in  each  case  such  care  and  treat- 
ment as  may  be  prescribed  by  the  physician  in  charge, 
who  may  may  be  either  the  regular  physician  of  the 
infirmary  or  such  other  expert  practitioner  as  the 
probate  judge  may  select:  provided,  the  family  of 
such  insane  person  may  choose  their  own  physician. 

Id.— Medical  report  to  be  made  to  probate  judge.  The 
physician  in  charge  shall  report  the  condition  of  each 
patient  under  his  treatment  to  the  probate  judge 
monthly,  or  oftener  if  required,  giving  statement  of 
progress  toward  recovery,  and  such  other  informa- 
tion as  may  from  time  to  time  be  asked  or  demanded 
gt  him,  but  nothing  in  this  act  phall  forbid  the  trani^^ 
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f  er  of  any  patient  to  any  regular  insane  asylum  of  the 
State  at  any  time  whenever  such  transfer  can  be  ef- 
fected. 

Id. — ^Kedioal  servioei — ^how  paid.  Thc^probate  judge 
may  allow  for  services  of  the  physician  a  sum  not 
exceeding  two  dollars  for  each  visit,  which  amount 
and  all  other  expenses  for  the  care  of  patient  as 
herein  provided,  shall  when  approved  by  the  probate 
judge,  be  paid  out  of  the  poor  or  infirmary  fund  of 
the  city  or  county,  the  same  as  in  other  cases.  [81 
v.  102.] 

Interpreter  in  probate  court,  Hamilton  County.  The 
interpreter  appointed  by  the  common  pleas  court, 
Hamilton  county,  shall  without  extra  compensation 
render  service  in  the  probate  court.    [J  472.] 

Joint  snb-diitrict — diesolution  or  alteration — appeal. 
No  joint  sub-district  which  is  now  organized  or  may 
hereafter  be  organized,  shall  be  dissolved,  changed  or 
altered,  unless  by  the  concurrent  action  of  the  boards 
of  education  of  the  several  townships  having  terri- 
tory included  therein ;  provided,  however,  that  when 
any  board  of  education  in  a  joint  sub-district  desires 
to  dissolve,  change  or  alter  the  same,  the  board  of 
education  desiring  such  dissolution,  change  or  alter- 
ation, shall  notify  in  writing,  the  boards  of  education 
interested,  of  the  time  when  they  will  meet  to  con- 
sider the  proposed  dissolution,  change  or  alteration. 
The  place  of  meeting  shall  be  at  the  school-house  in 
such  joint  sub-district,  but  if  there  be  none,  then  at 
some  convenient  place  in  the  vicinity  of  such  joint 
sub-district.  If  the  joint  boards  fail  to  meet,  or  hav- 
ing met,  can  not  agree  upon  a  dissolution,  change  or 
alteration,  as  the  case  may  be,  then  the  board  of  ed- 
ucation, desiring  such  dissolution,  change  or  altera- 
tion, may  appeal  to  the  probate  court  of  the  proper 
county,  and  the  same  proceedings  shall  be  had  as  in 
case  of  appeals  in  the  formation  of  joint  sulJ-districts, 
so  far  as  applicable  as  provided  in  J  3935-3941 ;  and 
auy  joint  sub-district  established  by  proceedings  in 
the  probate  court  may  be  dissolved,  changed  or 
altered,  as  provided  in  this  section,  at  any  time  after 
the  expiration  of  five  years.    [2  3950,  84  v.  117.] 
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Parent  and  cMld.  No  child  under  the  age  of  three 
years  shall  be  separated  liom  its  mother,  if  such 
mother  be  an  inmate  of  the  county  infirmary,  or 
shall  be  declai^d  a  pauper,  unless  with  the  approval 
of  the  probate  court  first  given.    [85  v.  148.] 

Salaries  of  probate  judges  of  Hamilton  and  Cnyahoga 
connties.  The  salary  of  the  probate  judge  of  Hamil- 
ton county  is  five  thousand  dollars,  paid  quarterly 
out  of  the  fee  fund  upon  the  warrant  of  the  county 
auditor,  [i  1845,  77  v.  138.]  The  salary  of  the  pro- 
bate judge  of  Cuyahoga  county  is  hve  thousand  dol- 
lars paid  in  monthly  installments.  He  can  not  receive 
any  additional  compensation  from  any  source.  The 
deputy  of  the  probate  court  of  this  county  is  allowed 
a  salary  of  not  more  than  two  thousand  and  not  less 
than  fifteen  hundred  dollars,  but  no  other  deputy, 
clerk  or  employe  shall  bo  allowed  more  than  twelve 
hundred  dollars.  All  fees,  costs,  etc.,  must  be  paid 
into  the  county  treasury.    [85  v.  69-71.] 

School  examiners  appointed  by  probate  court.  There 
shall  be  a  board  of  examiners  for  each  county,  which 
shall  consist  of  three  competent  persons,  to  be  ap- 
pointed by  the  probate  judge ;  such  persons  shall  be 
residents  of  the  county  tor  which  they  are  appointed, 
and  shall  not  be  connected  with  or  interested  in  any 
normal  school  or  schools  for  the  special  education  or 
training  of  persons  for  teachers ;  if  an  examiner  be- 
comes connected  with  or  interested  in  any  such 
school,  his  office  shall  become  vacant  thereby ;  the 
term  of  office  of  such  examiners  shall  be  three  years ; 
the  term  of  one  of  the  examiners  shall  expire  on  the 
31st  day  of  August  each  year;  but  the  probate  judge 
may  revoke  the  appointment  of  any  examiner  upon 
satisfactory  proof  that  he  is  inefficient,  negligent  or 
guilty  of  immoral  conduct;  when  a  vacancy  occursin 
the  boar4,  whether  from  expiration  of  the  term  of  of- 
fice, refusal  to  serve,  or  other  cause,  the  probate  judge 
shall  fill  the  same  by  appointment  for  the  full  or  un- 
expired term,  as  the  case  demands;  and  within  ten 
days  after  an  appointment,  the  probate  judge  shall 
report  to  the  commissioner  of  common  schools  the 
name  and  post-office  of  the  appointee,  and  whether 
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the  appointment  is  for  a  fall  or  unexpired  term ;  and 
no  person  shall  be  appointed  to  the  position  or  exer- 
cise the  office  of  State,  county,  city  or  villaj^e  examin- 
er of  teachers  who  is  the  agent  of  or  is  interested  in 
any  book-publishing  or  book-selling  firm,  company  or 
business.    [§  4069,  85  v.  330.] 

Seal  of  probate  court.    The  seal  of  the  probate  court 
must  be  one  inch  and  threefourths  in  diameter  and 

surrounded  by  thoFe  words  "Probate  court, 

county,  Ohio,"  (imert  the  name  of  the  proper  county f) 

Li  16] 
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Al>asdonment.    Of  appropriation,  proceedings  by  cor- 
poration, p.  379,  §  6434. 
when  presumed,  §  6434. 
'What  roads  may  be  abandoned,  i  4914. 
petition  therefor  to  probate  court,  §  4915. 
notice  to  defendant,  ?  4916. 

by  publication,  §  4917. 
hearing  on  petition,  §  4916. 
Abftent  ftom  State.    Rights  of  persons,  to  contest  will, 

?  5933. 
Abstract  of  title.     To  be  furnished  by  guardian  to 

court,  when,  §  6259. 
Aoceptasoe.    Of  assignment  presumed,  i  6335  n. 
Trust  can  not  be  renounced  after,  ?  6335  n. 
Account. 

Assignees  • 
Appeal  from  order  settling,  §  6407. 
Contents.  §  6356. 
Costs  of  notice  of  filing,  ?  6402. 
Enforcement  of  filing  and  settlement,  §  6'341. 
Examination  of  assignee  as  to,  g  6403. 
Exceptions  to,  further  time  for,  2  6402. 
Filing,  time  of,  §  6356. 
Jurisdiction  of  probate  court,  ?  524. 
Notice  of  filing  to  be  published,  i  6402. 
Settlement  on  resignation,  removal  or  death,  §  6341 

Executors  and  administrators: 
Appeal  from  order  settling,  ?  6407. 
Chargeable  with  what,  ?  6179. 
Compelled  to  render,  how,  §  6178. 

of  insolvent  estate,  §  6252. 
Examination  on  oath  as  to,  i  6175,  6403. 
Exceptions  to,  further  time  to  file,  §  6402. 
Executor,  etc.,  of  deceased    executor,  etc.,    to 
render  when,  §  6175«. 
{427J 
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Filing  first  account,  when.  §  6175. 

subseqaent  account,  i  6175. 
Guardian  of  insane  or  incompetent  executor,  etc, 

to  render  when,  ?  6175a. 
Notice  of  filing,  ?  6402. 

costs  of,  i  6402. 
Opening  after  settlement,  i  6187. 

what  matters  can  not  be  opened  up,  §  6187  n. 
Record  of  what  to  contain  and  when  to  be  made. 

?628. 
Reference  to  commissioner,  §  6186. 
Rendered  by  two,  allowed  on  oath  of  one,  §  61 76. 
Time  allowed  to  collect  assets,  not  time  to  render, 

i  6177. 
Tombstone  allowed  on  settlement  of,  §  6185. 
Vouchers  to  be  filed  for  all  payments  made,  §  6183. 
when  and  what  items  allowed  without  vouchers, 
g  6184. 

Guardians  and  trustees: 
Appeal  from  settlement  of,  §  6407. 
Compelled  to  render,  §  6275. 
Examination  under  oath,  §6403. 
Exceptions  to,  further  time  to  file,  2  6402. 
Failure  to  render  after  notice,  effect,  g  6260. 
Female  guardian  on  marriage  must  settle,  §  6292. 
Jurisdiction  of  probate  court,  over,  ?  524. 
Notice  of  filing  to  be  published,  §  6402. 

costs  of,  i  6402. 
Of  person  and  estate,  must  render,  when,  ?  6269. 
Of  idiot,  lunatic,  imbecile,  etc.,  must  settle,  ?  6316. 
Probate  judge,  or  clerk  can  not  make  for  guard- 
ian, I  534. 
Record  book  of,  to  contain  what,  §  528. 
Review  of  settlement,  when  and  how,  1 6289, 6332. 
Settlement,  final,  when,  §  6289. 
Superseded  guardian,  must  settle,  ?  6258. 
Time  of  rendering,  g  6269. 

When  probate  judge  interested,  settled  in  com- 
mon pleas,  §  535. 

Aooountanta.    Examination  oi  under  oath,  6403. 
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Appointed  by  probate  judge  and  state  auditor, 
to  examine  county  treasury,  §  1129. 
duties  and  compensation,  §  1129. 
Aoknowledgxnent.    Probate  judge  may  take,  of  deeds, 
^526. 
Of  deed  of  assignment  necessary  to  convoy  real 

estate,  i  6335  n. 
Of  wills,  §  5916. 
Action.    A  ppeals,  ^  6407. 

Appropriation  of  property  by  municipal  corpora- 
tions, i  2236. 
by  private  corporations,  2  6416. 
Assignment  for  creditors: 
Abatement,  none  as  to  pending  suits,  i  G3G2. 
Bond,  action  on,  limitation,  §  4984.    Code  of  Civil 

Procedure. 
Commissioner  of  insolvents    may    bring,  how, 

i  6362. 
Deliver  effects  to  successor,  failure  to,  §  6341, 
File  and  settle  account,  failure  to,  §  6341. 
Fraudulent  conveyance,  to  set  aside,  §  6314. 
notice  given,  how.  §  6344. 
how  creditors  may  become  parties,  §  (;344. 
Liens,  to  adjust,  §  6351. 
Limitation  of,  on  rejected  claim,'?  6352. 
Trustee   may  compel   delivery  of  trust  effects 
§  6340. 
Executors  and  administrators y  See  Administrators 

AND  Executors: 
Guardian  and  trustee  : 
Foreign,  mav  obtain  property  of  non-resident 

ward  by,  ?  6279. 
Guardian  must  appear  and  defend  suits  against 
•    ward,  §  6269* 
may  bring  action^  asking  direction  of   court, 
etc.,  §  6202. 
Of  guardian  of  idiot,  etc.,  §  (5305. 
Of  minor  ward  to  review  settlement,  §  0289. 
Sale  of  real  estate  of  ward,  §  6280. 

of  idiot,  etc.,  §  6306. 
Trustee  of  non-resident  minor,  idiot,  etc.,  liable 
to,  ?  6322, 
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A^ioumment    In  appropriation  proceedings,  i  6424. 
Adoiiniftration  of  estates,  Administrators  and  Ezeontors. 

Accounts  and  settlements  of  executor,  etc. :  ] 

Chargeable  with  what,  §  6179.  1 

with  property  retained  or  consumed,  ?  6182. 

not  chargeable  with   debts,  due   the   estate, 

when,  §  6181. 

Compelled  to  render,  how,  §  6178. 

Consequences  of  failure  to  render,  ?  6178. 

Examination  under  oath,  as  to,  |  6175. 

Executor,  etc.,  of  deceased  executor,  etc  ,  must 

render  account,  when,  §  6175a. 
Guardian  of  incompetent  executor  to  render  final 

account,  when,  §  6175a. 
Insolvent  estates,  how  accounts,  etc.,  enforced, 

?  6252. 
Is  not  permitted  to  profit  by  increase,  |  6180. 

aflected  by  decrease,  when,  §  6180. 
Mistakes  corrected  in  former  account,  how,  §  6187. 
Opening  of,  by  person  adversely  interested,  §  6187. 
Record  of  to  be  kept  by  probate  court,  §  528. 
what  to  contain,  §  528. 
when  to  be  made,  ?  528. 
Reference  of  to  commissioners  and  exceptions, 

i  6186. 
Rendered  by  two  or  more,  may  be  allowed  on 

oath  of  one,  i  6176. 
Time  of  filing  first  account,  ?  5996,  6006,  6175. 
subsequent  accounts,  §  6175. 
on  death  of  executor,  etc.,  insanity,  etc.,  §  6175  a. 
Time  allowed  to  collect  assets  not  time  to  render, 

J6177. 
Tombstone,  allowance  mav  be  made  for,  §  6185. 
Vouchers  to  be  filed  with  account  for  all  pay- 
ments, ?  G183. 
when  and  what  items  may  be  allowed  without, 

?  6184. 
shall  not  exceed  two  hundred  dollars  in  aggre- 
gate, §  6184. 

Action  by  executor  or  admlnisirator  : 
Against  persons  concealing  or  embezzling  assets, 
I  oO$3* 
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Asking  direction  of  court  in  matters  respecting 

estate,  {  6202. 
For  injury  by  wrongful  death,  ?  6135.    See  infra. 
May  sue  without  joining  party  in  interest,  2  4995. 

Code  of  Civil  Procedure. 
Revivor  of  actions  by  j|  5148,  ei  seq.    Code  of 

Civil  Procedure. 
Sale  of  real  estate  to  pay  debts,  {  6137. 
Sale*  of  equitable  interest  of  deceased  in  land, 
i  6166. 
Action  against  executor  or  administrator: 
Can  not  be  brought  by  creditor  until  eighteen 
months  from  date  of  administration  bond, 
§6108. 
or  further  time  allowed  by  court  to  collect  as- 
sets, i  6108. 
unless  to  recover  demand  not  affected  by  in- 
solvency of  estate,  J  6108. 
or  is  brought  after  estate  represented  insol- 
vent to  ascertain  a  claim  that  is  contested, 
§6108. 
or  on  claim  disputed  or  rejected  by  executor, 
etc.,  §  6108. 
Can  not  be  brought  against  executor,  etc.,  of  in- 
solvent estate,  i  6246. 
unless  for  demand,  entitled  to  preference 
and  not  affected  by  insolvency  of  estate, 
i  6246. 
or  assets  prove  more  than  sufficient  to  pay 

debts.  §  6246. 
or  claim  is  rejected  or  disputed  by  executor, 
etc.,  before  estate  is  represented  insolvent, 
§  6246. 
or  suit  is  brought  against  executor,  etc.,  of 
estate  represented  insolvent  on  claim  dis- 
•  allowed,  S  6246. 
when  action  may  be  discontinued,  ?  6246. 
w^hen  demand  is  disputed,  how  action  may  be 
tried,  ?  6246. 
Claim  disputed  or  rejected  by  executor,  etc!, 
§  6097. 
^t  ijistanc^  of  heir  or  creditor.  S  6O98, 
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Aminittntion  of  ettetei,  eto—ConiinuecL 

Claim  not  due  in  four  years  when  executor,  etc., 
is  required   to  retain  assets   therefor  or 
ordered  to  pay  same,  i  6117. 
Limitation  begins  to  ran  from  time  of  granting 
letters,  ^  6012. 
of  action  by  creditors,  four  years  from  time  of 
giving  bond,  2  6113. 
on  claims  accruing  after  four  years,  J  6113. 
when  assets  received  after  four  years,  2  6114. 
on  claims  disputed  or  rejected  by  executor, 
etc.,  §6097,  6116. 

of  insolvent  estate,  2  6241. 
at  instance  of  heir  or  creditor,  i  6098. 
when  administrator,  etc ,  dies  and  new  one 

appointed,  2  6120. 
against  administrator  de  bonis  non,  2  6121. 
when  former  administrator  has  not  given 

notice  of  appointment,  i  6122. 
when  notice  of  appointment  is  not  given 
within  proper  time  and  is  ordered  given 
afterwards,  2  6126. 
Revivor  of  actions  against,  ?  5148,  et  seq.    Code  of 

Civil  Procedure. 
Special  administrator  not  liable  to  suit  of  credi- 
tor, 2  6012. 
Sujrgestion  of  waste,  action  upon,  when,  2  6107. 
Where  action  against  may  be  brought,  |  5031. 
Code  of  Civil  Procedure. 
Action  for  injury  by  wrongful  death. 
Executor  or  administrator   bring    the    action, 

2  6135. 
For  whose  benefit,  2  6135. 
Liability  of  person  or  corporation,  2  6134. 
Limit  of  damages,  2  6135. 
Limitation  of  action,  2  6135. 
Power  of  executor,  etc.,  to  settle  amount  to  be 
paid  before  or  after  suit,  2  6135. 
apportionment  of  amount  among  beneficiaries, 
2  6135. 
Action  against  heirs,  legatees j  etc.: 
May  be  brought  by  creditors  after  settlement  of 
estate,  etc.,  2  6217-6223, 
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limitation  of  action,  {6218. 

saving  of  rights  of  infants,  etc  2  62 IS. 
effect  of  provision  of  will,  as  to  heirs,  etc  ,^6218, 
estate  otany  heir,  etc.,  liable  after  his  death, 

i  6219. 
where  two  or  more  liable  creditors  may  proceed  . 

against  all  in  one  action,  i  6220. 
effect  of  insolvency,  etc.,  of  any  hetr  or  devisee, 

i  6221,3. 
amendments  allowed  when  necessary  to  add 

new  parties,  i  6222, 
On  bond  to  creditor  for  payment  of  claim  not  due 

in  four  years,  §  6117  611S. 

Action  on  bond  of  executor  or  administrator: 

Allowance  of  claim  only  prima  facie  evidence  of 
its  validity  in,  i  6216. 

Costs,  how  awarded  in  certain  cases,  2  6213-5. 

Creditors  may  bring,  when,  J  6210. 

Court  in  which  to  be  brought,  g  6215. 

Defense  which  may  b.e  made,  {  6213. 

Heir,  legatee,  etc.,  may  sue,  when,  i  6211. 

In  case  of  unfaithful  administration,  i  6209. 

Limitation  of  action,  J  4984.  Code  of  Civil  Pro- 
cedure. 

Parties,  who  to  be  made,  ?  6215. 

Succeeding  executor  or  administrator  may  sue, 
i  6020,  6051,  6214. 

Sureties  may  be  made  parties  to,  to  enforce  order 
of  distribution  ^  6201. 

When  court  may  authorize  suit  to  be  brought, 
i  6212. 

Administrator  de  bonis  non. 
Appointment  of,  in  what  cases,  i  6018. 
does   not  revive  cause   of   action   previously 
barred.  ^  6124. 
Bond,  189,  §  6018  n. 

Conveyance  of  land  sold  by  predecessor,  to  make, 
?6i38. 
may  be  required  to  give  additional  bond,  §  6138, 
Inventory,  not  required  to  return  and  file,  when, 
J  6023. 
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liable  for  assets  in  same  manner  as  predecessor, 

i  6125. 
Limitation  of  actions  against,  i  6120. 
extension  of  limitation,  J  6121. 
when  former  executor,  etc .  failed  to  give  aotice 

of  appointment,  i  6122. 
when  notice  is  ordered  to  be  given  after  three 
months,  i  6126. 
May  bring  suit  on  bond  of  predecessor,  when, 

i 6020,  6051. 
Notice  of  appointment,  when  and  how  given, 
i 6123. 
Administrator  tuith  the  vnll  annexed  : 
Appointment,  i  6018,  6049. 
Bond,  i  6002. 

Limitation  of  action  against,  H  6120,  1,6. 
Powers  and  rights,  §  6050. 
under  foreign  will  probated  here,  ?  5941. 
with  respect  to  real  estate,  U  5980,  6172. 
Administratrix: 
Marriage  of,  extinguishes  "authority ,  ?  6022. 
I)ower  does  not  revive  on  death  of  husband, 
i  6022,  n. 
Husband  does  not  succeed  to  rights  to  adminis- 
ter, i  6022. 
Appeal: 
Account,  from  order  settling,  i  6407. 
Allowance  to  widow,  etc  ,  proceeding  to  increase 

or  diminish,  §  6407, 
Claim  of  executor,  etc.,  against  estate  from  order 

as  to,  i  6101. 
Concealing  property,  etc.,  of  deceased,  In  pro- 
ceedings  against    persons    suspected    of, 
?a|^07. 
Distribuuon,  in  action  to  enforce,  ?  6203. 
Insolvent  estates,  when  claim  disallowed  by  com- 
missioners, i  6230. 
how  omission  to  appeal  remedied,  J  6231. 
Inventory,  on  hearing,  exceptions  to,  «6024. 
AppointTfnerU:    Form  of  application,  J  6005,  n. 
Who  entitled  to  be  executor*  g  5995. 
administrator,  I  6005. 
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Assets  of  estate.    Collection  of,  time  for,  J  6062. 
allowance  of  further  time,  8  6063. 
affidavit  necessary,  J6C64. 
wlien  further  time  can  not  be  allowed,  ?  6066. 
what  further  time  will  be  allowed,  i  6066. 
Concealed  or  embezzled,  proceedings   in  such 

case,  i  6053-9. 
Discovered  after   return  of  inventory,  proceed- 
ings, i  6061. 
Mortgaged   premises,  etc.,  considered  personal 

assets,  i  6070. 
Not  to  be  retained  by  executor,  etc.,  in  payment 

of  his  claim,  ?  6099. 
Received  after  four  years,  paid  out,  how,  ?  6114. 
What  are  and  what  are  not  assets,  i  6046,  n. 
Bond,    Administrator's,  i  6006. 
de  bonis  non,  6006. 
special  administrator,  §  6008. 
with  the  will  annexed,  §  6002. 
Executor's.  §  6996. 
not  required  when  so  provided  in  will,  ?  5996.. 
but  may  be  required  afterwards,  §  5996. 
when  executor  is  residuary  legatee,  §  5997. 
such  bond  not  to  discharge  liens  on  testator's 
property,  except,  etc.,  §  5998. 
Filed  in  court  taking  same,  ?  5999 ;  probate  court, ' 

§  6-tOl. 
Foreign  executor  or  administrator  to  give  bond, 
when,  §  6169. 
fo  give  further  bond  to  account  for  surplus 
when  he  sells  more  land  than  necessary, 
etc.,  §  6170. 
Joint  or  several,  bond  may  be,  §  r.999. 
Limitation  of  action  on,  §  4981.  Annotated  Code 

of  Civil  Procedure. 
New  bond,  when  required,  ?§  6151,  6205. 

removal  for  failure  to  give,  §§  6204,  6207. 
Sale  of  land,  to  account  for  surplus,  §  6150. 
additional  bond  may  be  required,  1 6151. 
by  foreign  executor,  etc.,  §  6169,  6170. 
Sureties,  bond  to  indemnify  must  be  given  when, 
8  6208. 
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how  sureties  may  be  released,  3  62(k. 

when,  sureties  insufficient,  new  bond  may  be 

required,  §  6205. 
Qualifications  of  sureties,  g  5999. 
Bona  on  appeal:    g  6408. 
When  not  required,  §  6408,  5228.     Annotated 
Code  of  Civil  Procedure. 
Bond  on  error:    When  not  required,  J  6721.  Anno- 
tated Code  of  Civil  Procedure. 
Claims  in  favor  of  estate : 
Death  by  wrongful  act,  for,  §  6134,  5. 
Desperate,  when  may  be  sold,  compounded  or 
filed  in  court,  g  6077-9. 
notice  of  application  to  court  for  sale,  g  6078. 
notice  of  sale,  how  given,  and  how  sale  made, 
g6079. 
Discharge  of  in  will  against   executor,   efifect, 

g6068. 
Mortgage,  when  secured  by,  g  6071,  2. 
Naming  person  executor,  not  to  extinguish,  ?  6069. 
Neglect  to  collect  or  pay,  unfaithfuladministra- 

tion,  g  6209. 
Sale  of,  g  6074. 

what  must  not  be  sold,  g  6074, 
Time  for  collecting,  g  6062. 
may  be  extended,  g  6063,  6064. 
when  can  not  be  extended,  g  6065,  6066. 
Claims  against  estate : 
Allowance  of,  indorsement  of,  g  6092  n. 
refusal  to  indorse  a  rejection,  g  6097. 
does  not  preclude  disputing  validity  of,  when, 

?  6216. 
of  claims  not  due  in  four  years,  g  6115. 
Bond  to  pay,  to  prevent  sale  of  land,  g  6146. 

claim  not  due  in  four  years,  §6115. 
Contested  in  suit  on  administration  bond,  g  6216. 
Contingent,  of  insolvent  estate,  provisions  for, 
8  6227. 
when  such  debt  becomes  absolute,  g  6228. 
Contribution,  when  devised  or  bequeathed  prop- 
erty taken  to  pay,  §  5973. 
except  when  will  otherwise  provides,  §  5974, 
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Adminiitratioii  of  estatei,  eto — Continued. 

Costs  of  snits,  against  whom  taxed,  i  6106. 
disallowed  at  instance  of  creditor  or  heir,  i  6098. 
disallowed  claims  against    insolvent    estate, 
i  6242. 
Discharged  from  payment  of,  on  proof  of  dia- 

bursement  of  assets  when,  §  6110. 
Disputed,  when  action  to  he  brought  on,  i  6097. 
Doubtful  may  be  referred  to  arbitrators,  J  6093. 
proceedings  when  claim  does  not  exceed  one 
hundred  dollars,  i  6094. 
when  it  exceeds  one  hundred  dollars,  {  6095. 
report  of  referee,  {  6096. 
proceeding  of  court  on  report,  S  6096. 
If  so  much  paid  as  to  leave  less  than  amount  of 

subsequent  claim.  2  6111. 
Insolvent  estates,  action  against  executor  or  ad- 
ministrator, i  6246. 
appeal  from  decision  of  commissioners,  i  6230. 
omission,  how  remedied,  i  6231. 
allowance  not  to  disturb  prior  distribution, 
i 6232. 
appointment  of  commissioners  to  audit,  i  6224. 
barred,  if  not  presented  as  prescribed,  |  6247. 
commissioners  may  examine  claimants,  etc., 

under  oath,  i  6233. 
contingent  debts,  provisions  for,  8  6227. 

when  they  become  absolute,  g  6228. 
costs  of  suit  on  disallowed  clsim,  §  6242. 
disallowed  claim  may  be  referred,  |  6240. 
if  not  referred,  creditors  to  commence  suit 

or  barred,  ?  6241. 
court  or  referee  to  award  costs,  §  6242. 
how  judgment  rendered,  J  6243. 
executor  or  administrator  to  act  when  commis- 
sioners not  appointed,  $  6236. 
limitation  of  action  on  disallowed  claim,  i  6241. 
when  creditor  may  sue  after  three  years  on 
claim  not  presented,  §  6251. 
list  of  claims  to  be  filed,  J  6239. 
notice  to  creditors  by  executor,  etc.,  ?  6237, 
form  of  notice,  i  6238. 


438  tvt>EX. 

Admiaiitnttion  of  ettatet,  9ic—Continv£d, 

presentment,  time  allowed  for  to  commission- 
ers, 2  6226. 
to  executors,  etc.,  J  6239. 
Interest,  debts  not  due  paid  on  rebate  of,  J  6104. 
Joint  contract,  estate  liable  on  as  if  joint  and 

several.  §  6102. 
Limitation  of  action  by  creditors,  ^  61 13. 
proviso  as  to  claims  accruing  after  four  years, 

§6113. 
assets  received  after  four  years,  ?  6114. 
claims  not  due  in  four  years,  when  disputed, 

i  6116. 
claims  disputed  or  rejected  by  executor,  etc., 
?6097. 

of  insolvent  estate,  |  6241. 
when  rejected  at  instance  of  heir  or  credi- 
tor, §  6098. 
Of  executor,  etc.,  against  estate  not  entitled  to 
preference,  i  6099. 
not   to  retain   assets  in   payment  of,  when, 

i  61199. 
such  claims  to  be  presented  to  probate  court 

for  allowance,  §6100. 
notice  of  such  claim,  §  6100. 
exceptions  and  appeal,  g  6101. 
Order  of  payment,  9  6090. 
when  to  be  paid  ratably,  §  6090. 
restriction  on  order  of  payment,  ?  6090. 
liens  not  affected,  2  6091. 
Preferred,  what  are,  §  6090. 
not  affected  by  solvency  or 'insolvency,  i  6112. 
if  assets  exhausted  in  payment  of,  executor 
etc.,  may  plead  that  he  has  fully  adminis- 
tered, §  6112. 
Proof  of,  how  required,  §  6092. 
before  whom- oath  may  be  taken,  §  G092. 
expenses  of,  by  whom  paid,  §  6092. 
Rejected,  when  action  to  be  brought  on,  J  6097, 
6241. 
what  deemed  a  rejection,  ^  6097. 
at  instance  of  heir  or  creditor,  |  6098. 
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Kequisition  on  executor,  etc.,  to  reject,  who  may 

file,  §  6098. 
Revivor  of  barred  claim,  J  G124. 
appointment  of  administrator  de  bonis  non  does 
not  revive,  ?  6124. 
Undevised  real  estate  first  to  be  applied,  to  pay, 

i  5972. 
When  executor,  etc.,  may  proceed  to  pay  debts 
without  being  liable  for  deficiency  of  as- 
sets, i  6109. 
if  whole  estate  paid  and  afterwards  other  claims 
presented,  he  is  not  liable,  i  6110. 
When  whole  estate  to  be  administered  does  not 

exceed  twenty  dollars,  i  6018. 
When  not  due,  how  paid,  i  6104. 
Compensation : 
For  ordinary  services,  §  6188. 
extraordinary  services,  §  6188. 
necessary  and  actual  expenses,  i  6188. 
Effect  of  provision  for  in  will,  §  6188. 
Failing  to  render  account,  to  receive  none  unless, 

etc.,  §  5996,  6006. 
For  money,  etc.,  advanced  for  taxes,  J  2851  R.  S. 
For  sale  of  mortgaged  land  to  be  paid  before  sat- 
isfying mortgage,  i  6165  n. 
Of  executor  or  administrator  of  deceased  guar- 
dian, for  making  settlement,  i  6291. 
Of  special  administrator,  i  6009. 
Contest  of  will  : 

Powers  of,  during,  ?  6019a. 
Costs  of  actions  and  references : 
Account,  of  notice  of  filing,  etc.,  ?  6402. 
Bond  of  executor,  etc.,  in  action  on,  J  6215. 
for  not  filing  account,  §  6213. 
to  pay  on  requisition  of  heir,  etc.,  to  reject 
claim,  ?  6098. 
Death  by  wrongful  act,  deducted  from  damages, 

i  6135. 
Distribution,  judgment  and  execution  to  enforce, 

order  of ,  2  6 ;  97-8. 
Insolvent  estate,  on  disallowed  claim,  §  6242, 
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compensation  of  commifisioners,  paid  as  part 
of,  i  6253. 
Inventory,  on  hearing  exceptions  to,  {  6024. 
Notice  of  filing  and  hearing  account,  i  6402. 
Of  administration,  a  preferred  claim,  J  6090. 
Recovery  of  money  or  personal  property,  actions 

for,  g  6106. 
Kef  erred  claim,  court  to  adjudge,  {  6096. 
Rejected  claim,  how  paid  on  judgment  against 

•     executor,  etc. ,  i  6098. 
Sale  of  land,  allegation  of  petition,  J  6141. 
hond  to  pay  and  prevent  sale,  §  6146. 
how  money  arising  from  applied.  §  6165. 
when  order  of  sale  objected  to,  |  6153. 
Surety,  for  release  of  on  bond,  ?  6204. 
Ctoos  ' 
Power  to  gather,  J  6027. 
Sale  of,  deferred  beyond  three  months,  J  6074. 
Death  by  wrongful  act : 
Action  for,  'i  6134. 
For  whose  benefit,  g  6135. 
By  whom  to  be  brought,  §  6135. 
Limit  of,  damages,  §  6135. 
Limitation  of,  action,  i  6135. 
Distribution  of,  damages,  §  6135. 
Death  of  executor,  etc, : 
Executor  of  executor  not  to  administer  estate  of 

first  testator,  g  6003. 
Executor  of,  etc.,  of  executor,  etc.,  to  render  final 

account,  when,  ?  6175a. 
When  estate  directed  or  devised  to  be  sold, 
g  5980. 
Desperate  claims : 
What  are,  g  6077. 
Disposition  of,  g  6077. 

Notice  of  application  to  court  for  sale,  g  6078. 
Notice  of  sale,  g  6079. 

Terms  of  compounding  fixed  in  order,  g  6079. 
Distribution  by  executors  and  administrators : 
Action  to  enforce  order  of,  g  6195. 
citation  against  executor,  etc.,  to  appear,  g  6195. 
when  returnable,  g  6195. 
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common   pleas   has   concurrent    jurisdiction. 
§6200. 
probate  court,  on  motion  of   either  party, 
may  send  case  to  common  pleas,  i  0199. 
execution,  service  and  return,  <f  611»7. 
hearing  and  judgment,  'i  6197-8. 
lien  of  judgment,  g  0197. 
parties,  probate  court  may  bring  in  all  neces- 
sary, i  6198. 
petition  for,  §  6196. 
service  on  non-resident,  ?  6196. 
sureties  may  be  made  parties  to  judgment, 
.  i  6201. 

defense  of,  in  case  of  service  by  publication, 
i  6201. 
Appeal  from  probate  and  common  pleas  courts, 

i  6203. 
Evidence  of  may  be  perpetuated,  how,  §  C190. 

record  of,  how  made,  g  6190. 
Insolvent  estate,  allowance  of,  appeal  on  disal- 
lowed claim  not  to  disturb  prior,  9  6232. 
distribution  after  commissioners'  return,  ?  6235. 
when  court  to  make  order  of  on  return  of  list 
of  debts,  i  6244. 
when  court  to  make  further  order  of,  ?  6245. 
Investment  of  unclaimed  money,  §  6191. 
May  be  made  of  assets  in  kind,  when  and  how, 

i  6189. 
Non-resident,  interested  in  business  here,  §  6013. 
Sale  of  land,  of  money  arising  from,  §^  6145,  6105. 
Evidence: 
When  party    may    testify  when  adverse  party 
is  executor,  etc,  §  5242  Annotated  Code  of 
Civil  Procedure. 
Execution  against  executor  or  administrator : 
IMstribution,  on  order  to  enforce,  g  6197,  6198. 
For  what  amount  to  issue  when  account  render- 
ed and  settled,  §  6105. 
when  estate  represented  insolvent,  ?  6250. 
In  proceedings  a^inst  persons  suspected  of  con- 
cealing and  embezzling  assets,  §  6058. 
made  to  evade  proceedings  void,  §  6060, 
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Reference  of   doubtful  claims,  how  issued   on 

judgment  on,  i  6004. 
Runs  against  goods  and  estate  of  decedent  in 

executors,  etc.,  hands,  §  6107. 
Waste,  on  judgment,  on  suggestion  of,  J  6107. 
When  execution  to  issue,  ?  6105. 
When  returned  unsatisfied,  i  6107. 
Executrix : 
Marriage  of,  extinguishes  authority,  §  6022. 
Husband  can  not  administer  estate,  1  6022. 
Final  discharge : 
How  and  when  granted,  ?  6190. 
Exempts  from  liability,  unless,  etc.,  §  6190. 
Foreign  executor  and  administrator : 
Account,  may  be  compelled  to  render  at  suit  of 

heir  or  legatee,  |  6131. 
Action  may  be  brought  by  in  this  state,  §  6133. 
under  like  restrictions  as  non-resident,  i  6133. 
or  against,  i  6129. 
Bond  may  be  required  of  before  sale,  §  6169. 
unless  he  has  already  given  one  in  foreign 

state  and  filed  copy  here,  ?  6169. 
for  distribution  of  surplus  proceeds  of  sale, 
§  6170. 
Courts  have   like  power  over  as  if   appointed 

under  laws  of  this  state,  §  6130. 
May  be  required  to  secure  amount  due  to  heirs, 

legatees,  etc.,  when  and  how,  §  6132. 
Refunding  bond  may  be  required  of  heirs,  etc., 

when,  §6131. 
Sale  of  land  by,  for  payment  of  debts,  ?  6168. 
power  to  sell  real  or  personal  estate,  §  5941 
•     Sureties  on  bond  may  require  indemnity,  when, 

§6132. 
Fraudulent  conveyance: 
When  land  fraudulenty  conveyed  subject  to  sale, 

§  6139. 
How  set  aside,  §  6140. 
Limitation  of  action,  §  6139. 
In  what  court  action  to  be  brought,  §  6140. 
Parties  to  action,  §  6142. 
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Gtuirdian: 
Executor  or  administrator  not  eligible  as,  of  same 
estate,  i  6256. 
may  be   appointed  guardian  of  person  only, 
S6256. 
Of  incompetent  executor,  etc.,  to   render   final 

account,  when,  i  6175a. 
Settlement  by  executor  or  administrator  of  de- 
ceased guardian,  i  6291. 
Heirs,  legatees,  d-evUees  and  distributees: 
Action  bv  to  enforce  order  of  distribution,  i  6195- 
6199. 
to  enforce  contribution,  §  6223. 
on  administration  bond  to  recover  share,  etc, 
§6211. 
for  maladministration  ,  J  6212. 
to  review  widow's  allowance,  g  6043. 
asking  direction  of  court    respecting    estate, 
when,  §  6202. 
Action  against  by  creditors  after  settlement,  g  6217. 
contribution  to  be  made,  how,  §  6218. 
creditors  to  proceed  against  all  in  one  action, 

§  6220. 
estate  liable  after  death,  i  6219. 
heirs  to  indemnify  one  another  in  what  cases, 

i  6223. 
jurjr  may  be  called,  when,  §  6220. 
liability,  in  case  of  insolvency  of  heir,  etc.,  §6221. 
limitation  of  liability  under  will,  §  6218. 
limitation  of  bringing  action,  §  6218. 
new  parties  may  be  made,  §  6222. 
Action  against  by  executor,  etc.)  asking  direction 

of  court  respecting  estate,  §  6202. 
Appeal  in  action  to  enforce  order  of  distribution, 

§  6203. 
Appraisement,  notice  to  be  served  on,  at  taking 

.    of,  §6032. 
Bond  to  secure  claim  rejected  at  instance  of  heir, 
§  6098. 
to  executor,  etc.,  for  payment  of  legacy,  etc., 
within  four  years,  §  0128. 
to  prevent  sale  of  land,  §  G146. 
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to  creditor  for  payment  of  claim  not  due  in 

four  years,  ?6115. 
refunding,  to  foreign  executor  when  suits  pend- 
ing, etc.,  ?  6131. 
Contribution  to  raise  portion  for  absent  or  posthu- 
mous child,  §5961. 
portion  of  child,  when  subject  to,  ?  5976. 
when  devised  or  bequeathed  property  taken  to 

pay  debts,  §5973. 
when  any  liable  are  insolvent,  §  5977. 
in  action  by  creditors  to  pay  claims  after  settle- 
ment of  estate,  ?  6218. 
heirs,  etc.,  liable  to  contribution  among  them- 
selves, ?  6223. 
action  to  enforce,  §  C223. 
Desperate  claims  may  be  sold  or  filed  in  court  for 

benefit  of,  etc.,  §6077. 
Foreign  executor,  etc.,  may  be  compelled  to  ac- 
count at  suit  of,  §  6131. 
refunding  bond  to,  §  6131. 
Inventory,  may  attend  at  making  of,  §  6034. 
Parties  in  action  for  sale  of  land,  §  6142. 

on  administration  bond,  §  6215. 
Proceedings  by  against  persons  suspected  of  con- 
cealing assets  of  estate,  §  6053-9. 
Sale  of  land,  parties  in  action  for,  §  6142. 
may  give  bond  to  prevent,  when,  §  6146. 
interest  of  in  premises  set  off  to  widow  may 
be  sold,  when,  §  6148. 
When  party    can    testify     when  adverse  partjr 
claims  .or  defends  as,  §  5242.    Code  of  Civil 
Procedure. 
Insolvent  estates: 
Commissioners  appointed  to  audit  claims,  §  6224. 
appeal  from  decision  on  disallowed  claim,  §6230. 
allowance  of,  not  to  disturb  prior  distribu- 
tion, §  6232. 
bond  for,  bv  creditor,  §  6230. 
costs,  §  6230. 

notice  by  executor,  etc.,  §  6230. 
omission  to  appeal,  how  remedied,  §  6231. 
when  proceedings  to  be  instituted,  §  6231. 
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bond  on  apppeal,  $  6230. 
compensation  of  commissioners,  S  6253. 
contingent  debts,  provisions  for.  1 6227. 
when  they  become  absolute,  §  6228. 
dividend  thereon,  and  of  residue,  ?  6229. 
distribution  after  commissioners'  return,  i  6235. 
examination  of  claimants  under  oath,  2  6233. 
commissioners  may  swear  claimants  and  wit- 
nesses, 2  6234. 
notice  of  meeting,  i  6225. 
of   appeal  from  decision  of  commissioners, 
§  6231. 
oath  and  duties,  2  6224. 
report  of  to  court,  §  6226. 

time  allowed  creditors  to  present  and  prove 
claims,  §  6226. 
Executors  and  administrators,  when  to  represent 
estate  insolvent,  §  6111. 
payment  to  creditors  after  that  to  be  made, 

how,  2  6111. 
creditors  previously  paid  not  liable  to  refund, 

2  6111. 
when    not   necessary  to  represent,  insolvent, 
2  6112. 
Executors  and  administrators  to  act  when  com- 
missioners not  appointed,  2  6236. 
account,  when  and  how  compelled  to  render; 

2  6252. 
action  against  executor,  etc.,  when  estate  rep- 
resented insolvent,  2  6246. 
can  not  be  brought,  unless,  etc. ,  2  6246. 
for  a  demand  entitled  to  preference,  etc  , 

2  6246. 
or  assets  prove  more  than.  suflBcient  to  pay 

debts,  2^6246. 
or  claim  is  presented  and  rejected,  etc  ,  by 
executor,  etc. ,  before  estate  is  represent- 
ed insolvent,  2  6246. 
or  suit  is  brought  against  executor,  etc.,  of 
estate  represented  insolvent  upon  claim 
disallowed,  2  6246. 
when  action  may  be  discontinued,  2  6246. 
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when  demand  is  dispnted,  how  action  may 
be  tried,  i  6246. 
claims  not  presented  barred,  unless,  etc. ,  §  6247. 
costs  when  disallowed  claim  referred  or  litigat- 
ed, i  6242. 
distribution  on  return  of  list  of  debts,  §  6244. 
when  court  to  make  further  order  of,  §  6245. 
exceptions  to  allowance  of  debts,  hearing  of, 

f6244. 
judgment  on  disallowed  claim,  i  6243. 
limitation  of  action  on  disallowed  claim,  §  62^1. 
list  of  claims  to  be  filed,  i  6239. 
notice  to  creditors  after  insolvency  declared, 
i  6237. 
form  of,  i  6238. 
reference  of  disallowed  claim,  i  6240. 
time  allowed  creditors  to  present  claims,  §  6230. 
when   creditors  may  sue   after  three    years, 

8  6251. 
when  surplus  remains  after  paying  debts  al- 
lowed, §  6248. 
how  divided  between  two  or  more  creditors, 

g  6249. 
executor,  etc.,  liable  only  for  assets  in  his 
hands,  ?  6248,  6250. 
Inventory : 
Additional,  when  new  assets  discovered,  ?  6061. 

return  of,  6061. 
Administrator  de  bonis  non  not  required  to  return, 

when,  §  6023. 
Allowance  to  widow  and  children,  6040. 
money  to  be  set-oflf  if  necessary,  ?  6041. 
stated  in  separate  schedule,  ?  6042. 
Bonds,  notes,  and  other  secureties  included  in, 

i  6035. 
Condition  of  bond  required  at,  §  5996,  6006. 
Contents,  §  6023,  604H  n. 
Debts  and  accounts,  §  6036. 
Debt  of  executor  discharged  in  will,  ?  6068. 
Exceptions  to,  filed  when  and  by  whom,  6024. 
appeal  on  hearing  of,  §  6024. 
court  to  set  day  for  hearing,  1 6024. 
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examination  of  witnesses  under  oath,  I  6024. 
finding  to  be  entered  on  journal,  1 6024. 
notice  of  filing  and  hearing  to  executor,  etc., 
J6024. 
Form,  §  6046  n. 

Money  and  bank  bills,  how  inventoried,  ?  0037. 
Notice  of  time  and  place  of  making,  when  and 
to  whom  given,  8  6031-2. 
of  hearing  exceptions,  ?  6024. 
Oath  of  appraisers  inserted  in  or  annexed  to, 
?  6033. 
of  executor,  etc.,  as  to  contents,  J  6046. 
by  whom  administered,  8  60i6. 
indorsed  upon  or  annexed  to  inventory,  J  6046. 
Original  to  be  returned  to  court,  copy  retained 

by  executor,  etc.,  §ti044. 
Eeal  estate  may  be  included,  §  6025. 
Record  of,  when  to  be  made,  ?  628. 
Residuary  legatee,  executor  when,  not  required 

to  return  when,  §  6997,  6023. 
Return  of,  when,  ?  5996,  6006,  6023. 
how  enforced,  ?  t047-8.  • 

revocation  of  letters  on  failure  to  return,  ?  6049. 
Separate  enumeration  of  each  item,  J  6034. 
Signed  by  appraisers,  §  ti044. 
What  articles  shall  be  included  in,  but  not  ap- 
praised, ?  6038. 
What   articles   shall   remain   in    possession   of 

widow,  i  6039. 
When  will  directs  that  none  be  made,  court  may 

require,  ^  6074. 
Who  may  attend,  I  6034. 
Investment  : 
How  executors,  etc.,  may  invent  funds,  ?  6413. 
belonging  to  heirs,  etc.,  unclaimed,  'i  6191. 
Jurisdiction: 
Of  probate  court  in  granting  letters  testamentary, 
etc.,  §5:194. 
Letters  testanuntary : 
How  granted  during  minority,  §  6001. 
In  what  county  granted,  §  "994. 
Issue  to  person  named  in  will,  when,  i  5993, 
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Jurisdiction  first  obtained  excludes  all  others, 

J5991. 
Not  to  issue  to  probate  judge,  §535. 
Revocation  of,  J  6017,  6022.  6049,  6087,  6178. 
When  to  issue  to  foreign  executor,  §  5941. 
Letters  of -Administration 
Affidavit  and  bond  to  be  filed  by  applicant,  §  6005- 

6006. 
In  what  county  issued,  ?  5994. 
Jurisdiction  first  obtained  excludes  all  others, 

§5994. 
Not  to  issue  on  estate  of  life  convict,  §  5994  n. 
Not  to  issue  as  of  right  after  twenty  years,  ?  6014. 
when  may  issue  after  twenty  years,  §  6014. 
notice  of  application  for,  §  6014. 
Not  to  issue  to  probate  judge,  §  535. 
On  estate  of  non-resident  doing  business  here, 

§  6013. 
Revocation  on  discovery  of  will,  §  6019.      See 

Hevocationf  EtCy  infra. 
To  whom  granted  and  in  what  order  of  prefer- 
ence §6005. 
*       when  persons  entitled  to  are  incompetent  or 
neglect  to  take  out,  §  6005. 
to  special  administrator,  §  6007. 
administrator  with  the  will  annexed.  §  6000- 

6001. 
administrator  de  bonis  nony  §  6014-6018. 
.    Liability. 

Account,  neglect  to  file.  ?  6178. 
Administrator  de  bonis  non,  §  6123-6125. 
Assets  received  after  four  years^  §  6114. 
Bond,  liability  on,  §  6209-6216. 
Chargeable  with  double  value  of  property  con- 
sumed, etc.,  §  6182. 
Claims  accruing  after  four  years,  §  6113. 
Debts  due  from  estate,  liable  for,  when  execution 
returned  unsatisfied,  §  6107. 
to  suits  of  creditors,  §  6108. 
when  not  liable,  §  6108. 

not  liable  for  debts  uncollected  without  his 
fault,  i  6181. 


INDKX.  449 

Adminiftxfttioii  o^  estates,  eto — Continued. 

Decrease  of  estate  without  fault,  not  liable  for, 
2  6180. 

Final  discharge   exonerates    from,  unless,  etc., 
2  6190. 

Inventory,  for  nejglect  to  return,  J  6047. 

May  pay  debts  without  becoming  personally  lia- 
ble for  deficiency,  when,  {  6109. 

Mortgaged  premises  selling  without  paying  off 
mort^Eige,  i  6165  n. 

Notice  of  appointment,  for  failure  to  give,  2  6127. 

Promise  to  pay  decedent's  debt,  8  4199  R.  8. 

Resignation  not  to  affect  previous  liability,  i  6016. 

Sale  bill,  neglect  to  return,  i  6087. 

Sale  of  personsd  property,  without  proper  secur- 
ity, i 6082  n. 

Sale  of  personal  property  not  liable  for  loss,  when, 
i  6083. 

Taxes,  liability  for  payment  of,  etc.,  i  2845,  2847, 
2849  R.  S. 

Unreasonable  delay  in  collecting   and    paying 
debts,  i  6209. 
Minority  of  executor: 

Admmistrator  with  will  annexed,  will   be  a{^- 
pointed  during,  g  6001. 
unless  there  is  another  executor  capable  of  act- 
ing, I  6001. 
Mortgage: 

Mortgaged  premises  considered  personal  assets  to 
be  accounted  for,  §  6070. 

Mortgagees  necessary  parties  in  action  for  sale  of 
land  to  pay  debts,  g  6142. 

Particularly  stated  in  inventory,  ?  6035. 

Power  of  executor,  etc.,  to  take  possession  of 
mortgaged  premises,  g  6070. 
release  mortgage,  §  6071. 
foreclose  mortgage,  §  6072. 

Sale  of  real  estate,  deferred  payments  secured  by 
§6162. 

To  be  recorded,  §  6070  n. 
Negotiable  note: 

Can  not  bind  estate  by  negotiable  note  given  by, 
US  such,  i  6185  n, 
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May  be  taken  in  sales  of  personal  property  on 
credit,  i  6082. 
Notice: 
Account  of  filing  and  hearing  how  and  by  whom 

mven,  g  6402. 
Appeal,  when  and  how  given,  §6408,  6231. 
Application  for  administration  before  or    after 

twenty  years,  J  6014. 
Appointment,  when,  how  long  and  how,  §  6088. 
proof  of,  8  6089. 

Dy  administrator  de  bonis  non^  §  6123. 
failure  to  give,  how  remedied,  g  6126. 

extends  time  for  bringing  action,  §  6122-6126. 
liability  for  damage  caused  by  omission,  §  6127. 
Desperate  claims  of,  application  to  court  for  sale, 
etc.,  i  6078. 
of  sale  of  such  claims,  ?  6079. 
Exceptions  to  inventory.  §  6024. 
Executors*    or    administrators'    claim     against 
estate,  §  6100. 
service  of,  §  6100. 
Insolvency  of  estate,  by  commissioners,  §  6225. 
by  executors,  etc.,  §  6237. 
form,  i  6238. 
Inventory,of  time  and  place  of  taking  and  how 
given,  g  6032 . 
exceptions  to,  of  filing  and  hearing,  §  6024. 
Limitation  of  action  affected  by  failure  to  give, 

of  appointment,  §6122,6126. 
Omission  to  give,  of  appointment,  liability,  §  6127. 
Publication,  notice  by.*  See  Notice. 
Bale  of  personal  property,  §  6076. 
Sale  of  real  estate,  6159. 

Surety  on  bond  of  executor,  etc.,  on  application 
for  release,  §6204. 
to  require  new  bond  when  sureties  insuflScient, 
§  6205. 
Partition: 
Proceedings,  when  action  pending  for,  §  6173. 
Sale  on,  does  not  bar  sale  to  pay  debts,  §  6174. 
Partners: 
I^on-resident  engaged  in  business  here,  ^  6013, 
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Surviving,  rights  of,  etc., §  3167-31()8. 
Testimon;^  against  deceased,  etc.,  i  5242.   Code  of 
Civil  Procedure. 
Payment  of  debts:    See  Claims,  supra. 
Action  on  bond  for  neglect  of,  i  0209. 
Insolvency,  how  made  in  case  of,  g  (>244-6245. 
Limitation  of  action  by  creditors,  §  6113-6115. 

on  rejected  claim,  g  6097-0098. 
Of  debt  of  executor,  etc.,  against  estate,  2  6099- 

6101. 
Order  of  payment,  2  6090. 
when  and  how  paid  ratably,  §  6090. 
liens  not  afifected,  i  6091. 
Residuary  legatee  may  give  bond  for,  i  5998, 6023. 
Sale  of  land  for,  i  6136. 

allegation  of  petition,  2  6141. 
Undevised  real  estate  to  be  first  applied,  i  5972. 
When  not  due,  §  6104. 

in  four  years,  g  6113,  6115. 
When  provisions  made  for  by  will,  §  5974, 5975. 
When  executor,  etc. ,  may  pay  without  becoming 
liable  for  deficiency  of  assets,  §  6109. 
Profit- 
Executor,  etc.,  not  to  derive  from  increase  of 
estate,  §  6180. 
Resignation  of  executor  or  administrator: 
Acceptance  of  by  court  granting  letters,  §  6015. 
Effect  of,  on  previous  liabilities,  §  6016. 
on  previous  sales  and  other  acts,  §  6021. 
Revocation  of  letters  and  removal  of  executor  or  admin- 
istrator: 
Absconding  or  concealing  of  executor,  etc.,  of 

insolvent  estate,  §  6252. 
Account,  failure  to  file  by  executor,  etc.,  of  in- 
solvent estate,  §  6252. 
Acts  prior  to  removal  valid,  188  ,  §  6017  n. 
Contest  teriminating  in  favor  of  will,  I  6019. 
Effect  of  removal,  188  ,  §  0017  n. 
Error,  not  appeal,  lies  from  order  of  removal,  188, 

§  6017  n. 
Failure  to  give  new  bond,  §  6207. 
to  give  bond  of  indemnity  to  surety,  §  6203, 
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Fraadalent  conduct,  i  ()017. 

Gross  neglect  of  daty,  $6017. 

Habitual  drunkenness,  2  6017. 

Incompetency,  i  6017. 

Inventory,  failure  to  return,  2  6049. 

Litigation  of  unsettled  demand    between    and 
estate,  i  6017. 

Marriage  of  female,  §  6022. 

Notice  of  removal,  twenty  dains,  §  6017. 

Probate  of  will  after  granting  letters  of  adminis- 
tration,  i  6019. 
unless  petition  for  contest  filed  before  revoca- 
tion, i  6019. 

Removal  from  State,  i  6017. 

Sale  bill,  failure  to  return,  i  6087. 
Sale  of  personal  property: 

Affidavit  before  private  sale,  §  6076. 

Clerk  of,  to  be  employed,  6084. 
how  sale  made  by,  §  6084. 

Credit  given  unless  court  otherwise  direct,  ?  6081. 

Desperate  claims,  disposition  of,  i  6077. 
notice  of  application  for  sale,  §  6078. 
notice  of  sale,  §  6079. 

Discretion  of  executor,  etc.,  in  order  in  which 
articles  to  be  sold,  g  6085. 

Emblements  may  be  sold  before  or  after  sever- 
ance from  land,  g  6074. 
sale  may  be  deferred  beyond  three  months, 

8  6074. 
purchaser  may  enter  upon  and  possess,  §  6027. 

List  of  articles  sold  must  oe  made  out,  §  6084. 

Loss  resulting  from,  when  executor,  etc.,  not  re- 
sponsible, §  6083. 

Notes  for  payment  must  have  two  or  more  sure- 
ties, §  6082. 

Notice  of  public  sale,  how  given,  ?  6076. 

Order  of  articles  offered,  same  on  sale  bill  as  in 
inventory,  g  6085. 

Order  to  sell  personal  property  at  private  sale, 
6076  n. 

Personal  property  specifically  bequeathed,  ngt  to 
be  sola  until^  etc.,  g  6074. 
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Private  sale,  when  court  may  order,  i  6076. 
affidavit  required  before,  J  607(5 ;  before  coniinn- 

ation,  §  6412,  6086  n. 
not  to  be  Bold  for  less  than  two-thirds  appraise- 
ment, unless,  etc.,  J  6076. 
order  for,  §  6076  n. 
return  of,  i  6086. 

how  made,  8  6086. 
terms  of,  fixed  by  court^  how,  J  6076. 
when  not  sold  within  six  months,  etc  ,  §  6076. 
Public  sale,  how  made,  J  6076. 
notice  of,  i  6076. 
form,  H076I1. 
Stocks,  how  sold,  g  6080. 

for  how  much  at  private  sale,  i  6080. 
What  personal  property  shall  be  sold  and  when. 

f  6074.  • 
When  property  discovered,  not  mentioned  in  in- 
ventory, i  6084. 
Will  so  directing  sale  need  not  be  made,  I  6074. 
but   court    may,   notwithstanding,   order    it, 
i  6074. 
Sale  bill: 
Articles  mentioned  in  to  be  stated  in  same  order 

as  in  inventory,  §  6085. 
Form^  ?  6086  n. 

Record  of,  when  to  be  made,  ?  528. 
Return  of,  how  enforced,  i  6087. 
Signed  by  clerk,  §  6086. 

Sworn  to  by  executor,  etc.,  and  returned  to  court, 
when  and  how,  ?  6086. 
Sale  of  real  estate : 
Affidavit  as  to  how  private  sale  made.  ?  6412. 
Answer  of  minor  defendants  by  guardian  ad  litem 
I  6144  n. 
of  widow  waiving  dower  by'metes  and  bounds, 

etc.,  §6143  n. 
and  cross  petition  of  lien  holders,  §  6143  n. 
Application  for  to  be  made  when  and  on  what 
CTound,  §  6136. 
in  what  courts,  §  6137. 
Appraisement,  judgment  and  order  ofj  I  6155  ni 


454  tKDES. 

Adminittratioii  of  estates,  ete Continued. 

order  of  and  sale  may  be  made  at  same  time, 

2  6154. 
when  no  dower  to  be  assigned,  i  6154. 
Appraisers,  appointment  of,  §  6155. 

when  land  situate  in  two  or  more  counties, 
§  6155. 
can  not  purchase  at,  i  6161  n. 
compensation,  i  6158. 
duties,  J  6155. 

in  assignment  of,  dower,  §  6155. 
failing  to  serve,  i  6156. 
oath,  i  6157. 

order  to  appraise,  i  6155. 
report  of,  i  6157. 
where  there   is  more   than  one  tract  and 

dower  is  assigned  in  one  for  all,  §  6157  n- 
when  dower  can  not  be  set-off,  and  rents  and 

profits  are  set  off  in  its  place,  i  6157  n. 
wnen  homestead  is  set-off,  ?  6157  n. 
Assets,  when  to  be  marshaled  in  conformity  to 

will,  §6152. 
Bond  required  of  executor,  etc.,  to  account  for 
surplus,  etc.,  before  sale,  ?  6150. 
additional  bond,  when,  §  6151. 
by  administrator  de  bonis  non,  §  6138. 
to  prevent  sale,  §  6146. 
when   claim  rejected    at  instance   of   heir, 
§6098. 
of  foreign  executor,  etc.,  §  6169,  6170. 
Confirmation  of  sale  and  order  for  deed,  §  6162. 

form,  §  6162  n. 
Conveyance  to  be  made  by  administrator,  de  bonis 

nouj  when,  §  6138. 
Costs,  when  objections  to  granting  order  of  sale, 

§  6153. 
Death  of  administrator  or  executor,  effect,  §  6138. 
Deed  of  land  sold,  evidence  of,  what,  §  6163. 
vests  title  in  purchaser,  §  6163. 
form,  8  6162  n. 
Deferred  payments  how  secured,  ?  6162. 
Distribution  of  money  arising  from,  when  court 
to  order,  §  6145. 
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how  made,  §6165. 
Dower,  answer  of  widow  waiving  by  metes  and 
boands,  etc.,  §  0143  n. 
report  of  appraiser's  assigning,  2  6157. 
specially  assigned,  a  charge  on  lands,  i  6164. 
adjustment  of  on  sale  of  equitable  interest  in 
land,  §6166. 
Equitable  interest  in  land,  action  to  subject,  how 
brought,  §  6106. 
dower  interebt,  how  ascertained,  §  6166. 
Executor  or  administrator,  can  not  purchase  at, 

§6161n. 
Foreign  executor,  etc.,  authorized  to  sell,  when 
and  how,  §5941,6)68. 
when  required  to  give  bond  in  this  state,  §  6169. 
to  account  for  surplus,  §  6170. 
Fraudulently  conveyed  land,  liable  to,  i  0139. 
how  set  aside,  §  6140. 

in  what  court  action  to  be  brought,  §  0140. 
limitation  of  action,  §  6139. 
necessary  parties,  6142. 
title  of  bona  fide  purchaser  protected,  §  6ir>9. 
Guardian  may  sign  consent  for  ward,  §  6143. 
but  not  guardian  of  person  only,  \  6143. 
when  guardian  ad  litem  may  be  appointed,  §  6144. 
can  not  waive  notice  or  service  of  summons, 

§6144. 
form  of  order  appointing  guardian  ad  litem, 

§  6144  n. 
of  answer  of   minor  defendants  by,  §  6144  n. 
How  sale  prevented,  §  614G. 
Improved  lands  not  to  be  sold  for  less  than  two- 
thirds  appraisement,  §  6160. 
unimproved  not  less  than  one-half,  §  6160. 
Inventory  of  may  be  required,  §  5996,  6006,  6025. 
Jurisdiction  of  probate  and  common  pleas  courts, 

§525. 
Legacy,  when  proceedings  authorized  to  sell  land 

to  pay,  §  6172, 
liens,  court  to  determine  priorities,  §  6145. 
answer  and    cross-petition  of    lien    holders, 
I  6143  n. 
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lien  holders  and  mortgagees  necessary  parties, 
i  6142. 
Non-resident,  affidavit  to  obtain  publication  for, 

i  6143  n. 
Notice  to  parties  by  publication,  §  6143  n. 

of  sale,  when  ana  how  given,  i  6159. 
Order  lor  appraisement  and  assignment  of  dower, 
?6155n. 
for  public  sale,  6161  n. 
private  sale,  6161  n. 
Partial  sale,  when  may  be  made,  6149. 
Partition,  proceedings,  when  action  pending  for, 
6173. 
sale  in  partition,  no  bar  to  sale  to  pay  debts, 
6174. 
Parties  who  are  necessary,  ?  6142. 
Petition  for,  what  to  contain,  §  6141. 
form,  i  6141  n. 
for  sale  of  equitable  interest,  ?  6166. 
Private  sale,  when  and  how  made,  §  6161. 
order  for,  §  6161  n. 
affidavit,  as  to  how  made,  6412. 
Publication,  notice  to  parties  by,  §  6143. 

affidavit  to  obtain,  §  6143  n. 
Re-appraisement,  when  may  be  ordered,  §  6154, 

6160. 
Removal,    resignation,    etc.,   of   executor,    etc., 
effect,  ?  6138. 
sales  of  former  executor,  etc  ,  valid,  I  6021. 
Report  of  appraisers,  §  6157. 
Return  of  service,  §  6143. 
Return  of  order  of  sale,  6162. 
form,  6162  n.     . 
when  no  sale  effected,  §  6162  n. 
of  private  sale,  ?  6162  n. 
Service,  in  action  for,  how  made,  and  by  whom, 
g  6143. 
affidavit  to  obtain  publication,  §  6143  n. 
notice  to  parties  by,  §  6143. 
Stay  of   proceeedin^  when  claim  rejected  at 

instance  of  heir,  etc.,  §  6098. 
Summons,  service  of,  §  6143. 
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retam  of,  i  6143. 
constructive,  ?  6143  n. 
waiver  of  and  consent  to  sale,  §  6143  n. 
Surplus  of  proceeds  considered  and  distributed 

as  real  estate,  S  6171. 
Surviving  executor  may  sell,  when,  §  5980, 
Terms  of  sale,  i  6147,  6160,  6161. 
Title  of  heirs  in  land  set-oflf  to  widow  for  dower 

may  be  sold,  i  6148. 
Venue  of  action,  ?  6187. 
When  sale  not  to  be  made  for  less  than  two-thirds 

appraised  value,  §  6160. 
When  court  to  order  sale,  §  6147. 
Whole  estate  to  be  sold  when  partial  sale  would 

injure  residue,  §  6149. 
Will  authorizing,  no  order  required,  ^  6167. 
When  executor,  etc.,  authorized  to  sell  real  estate, 
§6136,2  6167,6172. 
when  authorized  by  the  terms  of   the  will, 

§6167. 
when  testator  has  given  a  legacy  by  will  that 
is  effectual  to  charge  the  real  estate  and 
there  is  not  sufficient  personal  estate  to 
pay  it,  i  6172. 
when  the  personal  estate  is  insufficient  to  pay 
the  debts  of  the  deceased,  allowance  to  the 
widow  and  children  and  charges  of  admin- 
istration, ?  6136. 
Special  administrator : 
Actions  can  not  be  brought  against  by  creditors 

of  decedent,  i  6012. 
Appointment  of   to  preserve  effects  of   estate, 

i  6007. 
Bond  and  conditions,  §  6008. 
Compensation  of,  §  60i  9. 
Duties  and  powers,  i  6009. 
cease  on  appointment  of  regular  executor  or 
administrator,  §  6010. 
May  be  proceeded  against  by  regular  administra- 
tor, how,  i  6011. 
Summons: 
In  action  for  sale  of  real  estate,  §  0143. 
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may  be  served  by,  p  6143. 
service  by  publication,  g  6143  n. 
affidavit  to  obtain,  i  6143  n. 
waiver  of,  6143. 
guardian  ad  litem  can  not  waive,  J  6144. 
Sureties  of  executors  or  administrators: 
Account,  when  may  compel  executor,   etc.,  to 

render,  §  6208. 
Bond  of  indemnity  may  be  required  of  executor, 

etc.,  6208. 
Distributive  share  of  heir,  etc.,  liability  for  pay- 
ment of,  i  6201. 
may  be  made  parties  to  judgment  for  such 

share,  i  6201. 
may  make  what  defense  to  such  judgment, 
?6201. 
Foreign  executor,  etc. ,  indemnity  to  be  given  to, 

when,  g  6132. 
Insufficient,  new  bond  must  be  given, when,  ?  6205. 
Liability  of,  190;  i  6020  n. 
Must  be  two  or  more  in  number,  g  5996, 6C06. 
Qualifications  of,  §  5999. 
Release  of,  how  obtained,  6204. 
costs  of  proceediufTS,  g  6204. 
death  of,  good  cause  for,  §  6204. 
not  released  until  new  bond  given,  §  6204. 
notice  to  executor,  etc.,  required,  ?6204. 
Taxes:  , 

Compensation  for  money,  etc.,  advanced  to  pay, 

§2851  R.S. 
Order  of  payment,  g  6090. 
Sale  for  payment  of,  when,  ?  6090  n. 
Where  listed  when  administrators,  etc  ,  reside  in 
different  counties,  §  6090  n. 
Vouchers: 
Of  money  of  heirs,  etc  ,  invested,  2  6191. 
Order  of  court,  as  to  desperate  claims  sufficient, 

i  6077. 
To  be  produced  on  settlement  of  account  for  all 
payments     made     and     filed     with    ac- 
count, i 6183. 
What  items  may  be  allowed  without,  §  6184. 
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Waste .' 
Cause  for  removal  of  executor  or  administrator, 

§  6208. 
How  and  when  to  proceed  against  executor  or 

administrator  for  liability  for  ?  6107. 

Widow  and  children:    See  Widow. 
Allowance  for  year's  support,  i  6040-3. 
how  probate  court  may  increase  or  diminish, 
J  6043. 
appeal  from  order,  i  6407. 
money  to  be  set-off  if  necessary,  2  6041. 
order  of  payment,  J  C090. 
record  of,  when  to  be  made,  {  528. 
to  be  stated  in  separate  schedule,  etc  ,  }  6042. 
Widow  may  retain  possession  of  certain  articles, 
i  6038-9. 
when  no  minor  children,  what  articles  belong 

to  her,  i  6039. 
may  take   property  at   appraisement,  when, 

i  6074. 
party  to  action  of  executor,  etc  ,  to  pay  debts, 
I  6142. 
assignment  of  dower  in  such  action,  §  6155. 
may  bring  action  against  executor,  etc.,  after 

order  of  distribution,  J  6196-  9. 
may  sue  on  bond  of  executor,  etc ,  for  her 
share  of  estate,  2  6211. 

Administrator  de  bonis  non.  See  Administration  of 
Estates,  etc. 

Administrator  with  the  will  annexed.  See  Administra- 
tion OF  Estates,  etc. 

Administratrix.    See    Administration    of    Estates, 

ETC. 

Admissions.  Not  to  preclude  executor,  etc ,  contest- 
ing claim  against  estate,  when,  J  6216. 

Adoption  of  ohiid.  By  married  or  single  person,  J  3137. 
how  consent  of  wife  ascertained,  i  3138. 
order  of  court,  J  3139. 
effect  of  order,  |  3140. 
forms,  i  3137, 9  n. 
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Adoption  ot  child,^  Continued. 

Of  vagrant  or  incorrigible  childish,  §3l40d. 
Adyancement     To  be  accounted  for,  §  4169. 
Where  greater  or  less  than  share  §  4170, 
When  wholly  real  or  wholly  personal,  ?  4171. 
It  value  expressed  in  deed,  §  4172. 
Considered  in  settling  with  child  absent,  bom 
after  execution  of  will,  or  reported  dead, 
'i  5962,  5976. 
AdvertiBeineiit.    See  Notice. 

For  sale  of  land  by  executor,  etc.,  ?  6159. 

of  personal  property,  i  6076. 
Of  property  of  insolvent  debtor  by  assignee,  etc., 
§  6350. 
Affidavit.    See  Oath. 
Appropriation  proceedings,  proof  of  service  by  pub- 
lication, i  6419. 
Arrest  of  fugitive  from  justice,  §  7156,  R.  S. 
Assignment  for  creditors,  proof  of  claim,  |  6354. 
attorney's  fees,  §  6357. 
compensation,  extra,  §  6357. 
discharge  of  arrested  debtor,  J  6364. 
inventory,  of  assignee,  etc.,  to,  ?  6347. 
publication,  proof  of,  i  6089  n. 
sale,  before  confirmation  of,  private,  §  6412. 
schedule  of  debts,  of  assignee,  etc.,  to,  ?  6347. 
County  auditor,  complaint  against,  ?  1031. 
Criminal  jurisdiction,  as  basis  of  information,  §  6457. 
Executors,  and  administrators,  account  yf  execu- 
tors, etc.,  as  to  correctness,  §6175. 
where  two  or  more  executors,  etc.,  §  6176. 
application  for  appointment,  §  5994  n.,  6005. 
appraisers  of  personal  estate  to  discharge  duties, 
i  6033. 
of  real  estate,  ?  6157. 
compensation,  for  additional,  ?  6188. 
insolvent  estate,  of  claimant,  etc.,  to  claim  against, 
?  6234. 
to  remedy  omission,  to  appeal  from  decision  of 
commissioners,  §  6231. 
inventory, of   executor,  etc,  annexed  to,  §  6046» 
proof  of  claim,  §  6092. 
before  what  officers,  §  6092. 
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publication,  proof  of,  of  notice  of  appointment, 
I  6089  n. 
for  constructive  service,  ?  6143  n. 
sale,  before  confirmation  of  private,  §  6112. 
sale  bill,  I  6086. 
to  obtain  private,  i  6076. 
to  obtain  service  by  publication.  ^  0143  n. 
time,  further  to  collect  assets,  '^,  6063,  606  i. 
unknown,  name  and  residence  of  defendant,^  6143. 
vouchers,  when  items  allowed  without,  $  6184. 
will,  of  administrator  that  none  existjs,^  5^94  n  6005. 
Fees  paid  to  predecessor  for  services  performed  by 

probate  judge,  §  632. 
Girls'  Industrial  Home,  for  commitment  to,  ?  7G9. 
Guardians,  etc.,  account,  g  6269. 
inventory,  {  6269. 
statement  of  ward's  estate,  §  6259. 
as  to  value  of  mortgage  to  secure  bond,  I  6251). 
private  sale,  §  6412. 
publication,  service  by,  ?  6143  n. 
Insane  person  on  application  for  admission  to  asy- 
lum, 2  702. 
Longview,  §  738. 
of  physician  that  person  discharged  has  again  be- 
come insane,  J  712. 
Municipal  corporation,  to  complaint  against  officer 

of,  ?  1732. 
Orphan  asylum,  to  send  vagrant  child  to,  J  3140a. 
Affinnatibn.    Of  commissioners'  proceedings  in  county 

road  appeals,  §  4691. 
Age.    When  wardship  ceases,  I  6258. 

When  ward  may  choose  guardian,  ?  6257. 
When  ward  may  marry  without  guardian's  con- 
sent, ?  6384. 
liCase  to  determine  when  ward  arrives  at,  ?  6301. 
To  be  stated  in  petition  for  sale  of  ward's  lands, 

?6281. 
Within  which  ward  may  be  bound  to  apprentice- 
ship, ?  6293. 
When  male  youth  may  be  committed  to  Boys' 
Industrial  School,  §  753. 
lemale  to  Girl§'  Industrial  Home,  2  769, 
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Agrioultoral  Sooiety.    Proceeds  of  sale  of  escheated 

lands  to  be  paid  to,  §  4185. 
Alderman.    Proceedings  against,  guilty  of  misfeasance 

or  malfeasance,  etc.,  §  1732,  et  seq. 
Alien.    May  hold  land,  etc  ,  g  4173. 
Heirs  of,  may  inherit  lands,  ?  4173. 
Form  of  application  for  restoration  of  record  of 

naturalization,  §528a. 
Form  of  certificate  of  naturalization,  §  528a. 

Allowance.    Of  claim  against  estate  by  executor,  etc., 
J  6092-6097. 
by  probate  court  of   claim  due  executor,  etc., 

§  6099-6101. 
due   after  four   years,    not   conclusive,    when, 

?  6116. 
refusal  to  indorse  a  rejection,  §  6097. 
does  not  preclude  right  to  contest,  when,  §  621 6. 
against  insolvent  debtor's  estate,  2  6354. 
to  be  indorsed  by  assignee,  §  6352. 
of  compensation  to  assignee,  etc. ,  §  6357. 
Of  time  to  collect  assets,  how  obtained,  6063-6061. 
when  not  allowed,  §  6065-6566. 
To  widow  and  children  for  year's  support,  §  6040. 
record  of,  to  be  made,  when,  §  528. 
of  what  to  consist,  §  6040-6041. 
to  be  stated  in  schedule  separate  from  inven- 
tory, §  6042. 
may  be  increased  or  diminished  by  court,  §  6043. 
a  preferred  claim,  §  6090. 
not  barred  by  election  to  take  under  will,  §  5964. 

Alteration.    Effect  of,  of  will  by  deed,  etc.,  I  5956. 
when  operates  as  revocation,  §  5953  n.,  5956, 5957. 
Of  state  or  county  road,  appeal  from  order,  ?  4688. 
township  road,  ?  4697. 

Amendment.    Allowed,  making  new  parties  in  pro- 
ceedings by  creditors  against  heirs,  etc.,  of 
deceased  debtors,  §  6222. 
Of  information  filed  in  probate  court,  §  6458. 

Amercement.    Of  officer,  refusing  to  serve  or  return 
process,  ^  541. 
or  pay  over  money,  §541. 
proceedings  against^  §  542, 
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Axinnity  table.     For  estimating    value   of    widow*8 
dower,  258,  26166. 

Answer.    Of  guardian  ad  litem,  i  6144  n. 

Of  widow  waiving  assignment  of  dower  by  metes 

and  bounds,  etc.,  i  6143  n.,  6350. 
Of  arrested  debtor  in  examination  before  comm'r 

of  insolvents,  i  U365. 
Of  defendantin  action  for  sale  of  land,  2442  6143  n. 

Answer  and  cross-petition.    Of  creditor  in  suit  to  set 
aside  fraudulent  conveyance,  i  (i344. 
Of  defendantin  action  for  sale  of  land,  24 1,  §6143  n. 
Appeal. 

Appropriation  of  property  by  cities  and  villages : 
Appeal  to  common  pleas,  i  2254. 
Bond,  i  2255. 

when  not  required,  i  2256. 
Corporation  can  not  appeal,  §  2259. 
Married  woman's  liability,  i  2256. 
Notice  of  appeal,  i  2255. 
Original  papers  may  be  used,  i  2256, 
Transcript,  etc.,  probate  judge  to  furnish,  i  2257. 
Assignment  for  creditors : 
Appeal  to  common  pleas,  §  6407. 
Account,  from  order  settling  of  assignee,  {  G407. 
Bond,  §  6408. 

when  not  required,  §  6408. 
Original  papers  may  be  used,  ?  6409. 
Proceedings  in  common  pleas,  etc.,  J  6410. 
Real  contracts,  completion  of,  2  6407. 
feale  of  property  for  payment  of  debts,  i,  6407. 

none  lies  from  order  setting  aside  or  refusing 
to  confirm,  ?  6407  n. 
Transcript,  when  to  be  filed,  §  6409. 
Trial  in  common  pleas,  §  6410. 
Executors  and  administrators  : 
Account,  from  order  settling,  §  G407. 
Allowance  to  widow,  from  order  increasing  or 

diminishing.  8  6107. 
Bond,  §  6408,  ClOl,  6230. 

when  not  required,  i  G408,  2256. 
Distribution,  proceedings  to  enforce,  §  C203. 

appeal  to  Circuit  Court,  i  62Q3, 
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Insolvency,  from  decision  of  commissioners,  dis- 
allowing claim,  i  6230. 
bond,  i  6230. 

failure  to  appeal,  how  remedied,  2  6231. 
when  petition  to  be  presented,  2  6231. 
Inventory,  on  hearing  exceptions  to,  2  6024. 
Of  claim  of  executor,  etc.,  against  estate,  {  6101. 
Proceedings  in  common  pleas,  i  6410. 
Proceedings  against  persons  suspected  of  having 

embezzled  assets,  etc.,  i  6407. 
Real  contracts,  for  completion  of,  §  6407. 
Record  of  will  destroyed,  contest  of,  ?  5952. 
Sale  of  real  estate,  for  payment  of  debts,  3  6i07. 
Transcript,  when  to  be  filed,  ?  6409. 
Will,  from  refusal  to  admit  to  probate,  §  5934. 
not  copy  of  foreign  will,  §  5934  n. 
how  appeal  perfected  and  proceedings  in  com- 
mon pleas,  i  5935. 
in  proceedings  to  contest  supplied  record  of, 
§  5952. 
Guardians  and  trustees : 
Account,  from  order  settling,  §  6407. 
Appointment    of    guardians    or    trustees    for 

lunatics,  etc,  §  6407,  6302  n. 
Bond,  §  6408. 

when  not  required,  ?  6408,  2256,  4689. 
Distribution,  enforcement  of  order  of,  i  6203. 
Proceedings  in  common  pleas,  etc.,  §  6410. 
Real  contracts  to  complete,  §  6407. 
Sala  of  real  estate  for  payment  of  debts,  §  6407. 
Transcript,  when  to  be  filed,  §  6109. 
Trustees  accounts,  ?  6331. 
Bank  deposits : 

To  recover  unclaimed,  p.  417. 
Ditchj  county: 
Appeal  from  county  commissioners  to  probate 

court,  i  4463. 
Bond,  §  4463. 

Consolidation  of  appeals,  §  4474. 
Costs  and  fees,  §  4506,  4470. 
when  jury  find  for  improvement,  J  4472. 
^hen  probate  court  confirms  assessment,  i  4473, 
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Jury,  drawing  and  impaneling,  2  44G5,  4 460. 

oath,  i  4467. 

view  of  premises  by,  i  4468. 
Notice  of  appeal,  i  4463. 
Preliminary  hearing,  {  4464. 
Proceedings  to   open   and  widen   outlet,  etc., 

i 4506  n. 
Transcript,  auditor  to  transmit,  J  4463. 

of  proceedings  sent  to  auditor,  §  4470. 
Verdict,  §  4469. 

T>roceeding8  after,  ?  4470. 
w  ho  may  appeal  and  from  what,  ?  4403. 
When  ditch  requires  location  or  benefits  lands  in 
more  than  one  county,  p.  419. 
Ditch,  toiunship: 
Appeal  from  trustees  to  probate  court,  2  4533. 
Bond,  ?  4533. 

ConsoUdation  of  appeals,  i  4534. 
Costs  and  fees,  §  454 1 . 
Jurjr,  impanelling,  §  4537. 

view  of  premises,  ?  4538. 
Notice  of  appeal,  g  4533. 

to  parties  how  served,  i  4535. 
Preliminary  hearing,  §  4536. 
Proceedings  to  open  outlet,  etc.,  2  4542  n. 
Transcript  filed  with  probate  judge,  2  4533. 

sent  to  township  clerk,  2  4542. 
Verdict,  2  4539. 

proceedings  after,  2  4540. 
Wno  may  appeal  and  from  what,  2  4533. 
Driftf  removal  of: 
Appeal  from   commissioners  to  probate  court, 

2  4575. 
Bond,  i  4575. 

Consolidation  of  appeals,  2  4575. 
Costs,  2  4581. 
Jury,  i  4577. 

notice  of  meeting,  2  4578, 

oath,  2  4580. 
Notice  of,  2  4575. 
Preliminary  hearing,  2  4579. 
Eeport  of  jury,  2  4580. 
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proceedings  on  report,  ?  4581. 
Transcript,  etc.,  filed  with  probate  judge,  ?4576. 
Election  of  probate  judge:    Appeal  to  common  pleas, 

in  contest  of,  J  2997. 
Joint  sub-district:     Appeal  to  probate  court,  as  to 

dissolution  or  alteration  of,  p.  421. 
Pike,       one  mile   assessment.    See   One   Mile   As- 
sessment Pike. 
Appeal  to  common  pleas  from  assessment    of 
damages  for  material  taken  for  construc- 
tion and  repair,  i  4784. 
Pike,  two  mile  assessment: 
Appeal  from  assessment  of  damages  to  probate 

court,  2  4834. 
Appeal  to  common  pleas  from   assessment   of 
value  of  material  taken,  §  4857. 
appeal  when  pike  is  in  more  than  one  county, 
§48.59.  ^ 

Roady  county: 
Appeal  from  order  establishing,  altering,  vacating 
or  changing  width.  2  4688. 
bond,  §  4689. 

when  not  required,  §  4689. 
costs,  §4691,3. 
proceedings,  when  to  be  affirmed,  §  4691. 

set  aside,  §  4691. 
transcript,  auditor  to  send  to  probate  court, 

§  4690. 
view,  when  court  to  order  new,  §  4691. 
order  to  viewers,  §  4692. 
confirmation  of  proceedings,  §  4693. 
when  exceptions  may  be  filed  to  report, 

§  4704. 
when  review  may  be  ordered,  §  4694. 
Appeal  from  award  of  compensation  and  damages, 
or  refusal  to  award  damages,  §  4G99. 
bond,  §  4689. 
consolidation  of,  §  4699. 
costs,  §  4705. 

error  lies  from  common  pleas,  §  4713. 
jury,  drawing,  §  4700. 
impaneling,  etc.,  §  4702. 
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view  of  premises,  J  4703. 
notice  to  apellant  and  obligors,  §  4701. 
trial,  i  4703. 
verdict,  i  4703. 
Road,  improved 
Appeal  in  reference  to  material  taken  to  repair, 
?  4859  n. 
Road,  state: 
Appeal  from  award  of  compensation  and  damages, 
from  location  of,  i  4027. 
bond.  §  4627. 
costs,  g  4629.  4630. 

effect  of  verdict,  as  to,  i  4705. 
error  from  common  pleas,  §  4713. 
fees,  8  4632. 
.  jury,  drawing,  g  4628. 
challenges,  g  4702. 
impaneling,  2  4702. 
oath,  §  4702. 

view  of  premises,  §  4703. 
notice  to  appellant  and  obligors,  2  4701. 
record,  §  4707. 
summons,  i  4G28. 
trial,  conduct  of,  §  4703. 
ve«iict,  ?  4703. 
proceedings  on  return  of,  g  4703. 
Appeal  from  award  of  damages  and  compensation 
on  account  of  alteration,  §  4699. 
bond,  i  4689 

proceedings  thereon   §  4700  et  seq. 
Appeal  from  final  order  of  county  commissioners 
altering  or  vacating  in  whole  or  in  part, 
§  4688. 
bond.  §  4689. 

who  may  appeal  without,  §  4689. 
proceedings  affirmed,  when,  §  4691. 

after  reversal,  ?  4691. 
view,  new  ordered,  §  4B91. 
order  to  viewers,  1 4692. 
confirmation  of  proceedings,  ?  4693. 
when  review  may  be  ordered,  ?  4694, 
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Appeal  —  Continued 
Road,  tovmship: 
Appeal    from    decision    establishing,    altering, 
changing  or  vacating,  {  4697. 
bond,  i  4697. 
Appeal   from    confirmation    of    assessment    of 
compensation  and  damages  or  refusal  to 
award  damages,  §  4699. 
bond,  2  4689. 
consolidation  of,  i  4699. 
costs,  i  4705. 

error  lies  from  common  pleas,  i  4713. 
jury  drawing,  etc.,  {  4700, 
impaneling,  §  4702. 
view  of  premises,  §  4703. 
notice  to  appellants  and  obligors,  g  4701. 
trial,  conduct  of,  §  4703. 
verdict,  J  4703 
Appeal  to  Frobaie  Court : 
Ditch,  county,  §  4463. 

township,  §4533. 
Drift,  removal  of,  8  4575. 
Insolvent  estate,  from  allowance  or  disallowance 

of  claim  against,  §  6230. 
Road,  State,  i  4627,  4688,  4699. 
county,  etc.,  ?  4688,  4699.  # 

repair  of,  improved,  g  4859n. 
township,  §  4697,  9. 
Two  mile  assessment  pike,  2  4834, 4859. 
Appeal  to  Common  pleas : 
Contest  of  election  of  probate  judge,  i  2997. 
One-mile  assessment  pike  case,  i  4784. 
Two-mile  assessment  pike  case,  i  4857. 
Appealfrom  probate  to  common  pleas: 
Appropriation  of  property,  \  2254. 
Assignments  for  creditors,  §  6407. 
Generally,  §  0407. 

Inventory,  hearine  exceptions  to,  §  6024. 
Proceedings  for  allowance  of  claim  of  executor, 

etc.,  against  estate,  §  6101. 
Proceedings  to  contest  supplied  record  of  will, 

§  5952. 
Proceedings  to  enforce  order  of  distribution,  §6203. 
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Refusal  to  admit  will  to  probate,  {  5934. 
Trustees  settlements  of  accounts,  {  6331. 
Unclaimed  bank  deposits,  to  recover,  p.  417. 
Appeal  to  Circuit  Court: 
Proceedings  to  enforce  distribution,  {  6203. 
Appeal  bead.    See  Appeal,  i  6408. 

Approi)riation  of  property  by  municipal  corpora- 
tions, 2  2255. 
who  may  appeal  without,  {  2256. 
Ditch,  county,  i  4463. 

township,  i  4633. 
Drift,  removal  of,  8  4575. 
Boad,  county,  {  4689. 
state,  {  4627,  4689. 
who  may  appeal  without,  i  4689. 
township,  i  4697. 
Applioation,    Appropriation  of  property  by  private 
corporations,  {  6416. 
municipal,  i  2236. 
Assignment  for  creditors,  appointment  of  addi- 
tional trustees,  §  6337. 
to  continue  assignor's  business,  I  6350. 
examination  of  assignor  as  to  honesty  of  assign- 
ment, etc.  2  6349. 
notice  of ,of  debtor  to  commissioner  for  release, 
86370. 
Executor's  and  administrator's,  for  appointment, 

8599in.  0005. 
Habeas  corpus,  writ  of,  i  5728.     Annotated  Code 

Civil  Procedure. 
Insane  persons,  to  have  sent  to  asylum,  2  702, 738. 

charged  with  criminal  ofifense,  p.  414. 
Justice  of  the  peace,  increase  or  diminish  num- 
ber, 8  568. 
Levee,  construction  of,  for  damages,  i  4588. 
Partnership,  by  surviving  partner  to  appoint  ap- 
praisers, etc.,  8  3167. 
Prisoners  for  discharge,  p.  413. 
Proceedings  in  aid  of  execution,  after  return, 
8  5472,  Code  of  Civil  Procedure, 
before  return,  8  5473.  Id. 
Tobacco  inspector,  appointment  of,  J  4334. 


4^6  1)^I>£X. 

Applioation —  Cord  inued. 

Two  mile  assessment,  pike,  appraisers  of  material, 
i  4854. 
Appointment.    Of  attorney  for  party  under  disability 
in  condemnation  proceedings,  ?  6441 . 
Of  executor  or  administrator,  notice  of,  i  6088. 
failure  to  give,  how  remedied,  §  6126. 
liability  for  failure  to  give,  g  6127. 
Of  assignee  or  trustee  of  insolvent  estate,  notice  of, 

§  6:]46. 
Of  examiner  of  county  treasury,  §  1129. 
Of  guardian,  See  Guardian. 

Of  inspector  of  provisions,  spirits,  oils,  etc.,  §  4277. 
of  tooacco,  ^  4334. 
Apportionment.  Of  labor  in  construction  of  levee,  ?  -1609. 

removal  of  drift,  g  4572. 
AppraiBement.    Assignment  for  creditors,  §  6347. 
return  of,  ?  6347. 
real  estate  not  to  be  sold  for  less  than  two-thirds 

of,  §  (;350. 
when  personal  property  may  be  sold  at  less  than 

two-thirds  of,  g  6350. 
real  estate,  without  state  none  required  of,  ?  6347. 
of  arrested  debtor's  property  by  commissioner  of 
insolvents,  §6361. 
Decedent's  personal  property,  ?  6023. 
will  may  direct  none  to  be  made,  i  6074. 

court  may  notwithstanding  require,  §  6074. 
when  to  be  made,  §  6028. 

.  may  include  real  estate  by  order  of  court,  ?  6025. 
Decedent's  real  estate,  when  included  in  inventory, 
§  6025. 
of  dower,  §  6155. 

when  no  dower  is  assigned,  J  6154. 
return  of,  ?  6157. 

when  court  may  set  aside  and  order  new,  §  6160. 
Escheated  lands,  J  4184. 
Guardian's  sale  of  ward's  lands,  §  6283. 

lease  of,  §  6298,  6311. 
Partner,  on  application  of  surviving,  ?  3167. 

to  be  filed  but  not  recorded,  2  3167. 
Pike,  two  mile  assessment,  of  material  for,  etc.,  J  4854. 
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Appraisers.    Assignment  for  creditors,  appointment, 
i  6347. 
when  justice  may  appoint,  2  6347. 
duties  of,  ?  6347. 

return  of  inventory  and  appraisement,  §  6347. 
Decedent's  personal  estate,  appointment,  i  60'J8. 
oath  and  duties,  g  0033. 

justice  may  appoint  when  property  is  out  of 
county,  I  6028. 
or  in  case  of  sickness  or  negligence,  §  6020. 
form  of  appointment  of,  by  justice,  i  6030. 
in  whose  presence  to  act,  i  6034. 
must  sign  inventory,  i  6044. 
must  set  down  each  item  separately,  §  0034. 
fees,  §  6045. 
Decedent's  real  estate,  appointment,  ?  6155. 
qualifications,  §  6155. 
oath  and  duties,  2  6155-C157. 
duty  in  assignment  of  dower,  §  6155. 
how  appointed  to  fill  vacancies,  i  6156. 
when  land  in  more  than  one  county,  §  6155. 
certificate  of  appointment,  i  6156. 
return  of,  in  writing.  §  6157. 
can  not  purchase,  §  6161  n. 
compensation,  §  6158. 
Escheated  lands,  g  4184. 
Fees  of,  §  6045,  6158. 

Guardians  and  trustees,  appointment  of  for  sale  of 
ward's  land,  ?  6283. 
qualifications,  §6283. 
oath,  i  H284. 
for  lease  of  ward's  land,  ?  6293,  6311. 
duties  of,  §  6298,  6311. 
Partner,  on  application  of  surviving,  J  3167. 
Pike,  to  assess  value  of  materials  for  one  mile  as-, 
sessment,  §  4783. 
two  mile  assessment,  ?  4854. 
duties  and  award,  ^  4855. 
afiirmance  of  award,  §  4856. 
appeal  to  common  pleas  from  decision  of,  §  4857. 
by  joint  boards  of  commissioners,  ?  4859. 
Apprentice.    Wards  may  be  bound  out  on  approval  of 
probate  court,  §  6293, 
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By  cities  and  villages : 
Appeal  to  common  pleas,  J  2254. 
proceedings  same  as  in  probate  court,  i  2254. 
but  corporation  not  required  to  give  notice  ot 

application,  J  2254. 
corporation  can  not  appeal,  i  2259. 
by  guardian,  executor,  etc.,  i  2256. 
by  married  woman,  g  2256. 
Application  to  court,  ?  2236. 
Bond  to  pay  damages  by  any  person  interested, 
i  2251. 
for  appeal,  J  2255. 

when  not  required,  J  2256. 
when  execution  of  order  suspended  on  error, 
i  2253. 
Compensation,  how  assessed,  i  2245. 

when  building  partly  on  land  to  be  taken,  i  2245. 
Concurrence  of  two-thirds  of  council  necessary 

for  condemnation,  J  2234. 
Costs,  §  2249. 

Error,  review  of  proceedings  on,  ?  2252. 
corporation  can  not  prosecute  except,  etc. ,?  2259. 
when  execution  of  order  may  be  suspended, 

3  2253. 
when  right  to  take  not  affected  by  review,  ?  2253. 
Forms,  §  2236,  2237-8,  2245,  2248  nn. 
Guardian  ad  litem  for  infants,  §  2243. 
Hamlet,  provisions  of  chapter,  applicable  to,  J  2261 . 
Inquiry  to  be  had  at  time,  fixed,  §  2241. 

court  to  fix  time  for,  J  2238. 
Jurisdiction  of  common  pleas  and  probate  courts, 

i  2236. 
Jurors,  how  drawn,  ?  2240. 
sworn  to  make  whole  inquiry,  etc.,  ?  2246. 
but  may  render  verdict  as  to  part,  ?  2246. 
view  of  premises  by,  §  2242. 
Maps,  plate,  etc.,  may  be  required  of  corporation, 

f2244. 
Married  woman's  liability  on  appeal,  i  2250. 
Mortgagee  when  entitlea  to  notice,  J  2237  n. 
New  trial,  motion  for,  ?  2252. 
Notice  of  application,  service   ot,  J  2237, 
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of  appeal,  §  2255. 
Number  of  counsel,  ?  22-15. 
Open  and  close,  I  2245. 
Original  papers  may  be  used  in  common  pleas, 

§  2.'58. 
Payment  or  deposit,  ?  2247. 
adverse  claimants  required  to  interplead,  §2247. 
no  delay  from  doubt  of  ownership,  §  2250. 
must  pay  in  six  months,  §  22()0. 
Possession,  time  and  manner  of  delivery,  ?  2248. 
no  delay  from  doubt  of  ownership,  §  2250. 
must  take  in  six  months,  I  2i^60. 
when  petition  in  error  filed,  §  2253. 
Purposes,  for  which  appropriations  may  be  made, 
I  2232. 
additional  purposes*  §  2233. 
Besolution    of  council  declaring  condemnation 

necessary,  2  2235. 
Special  term  of  common  pleas  may  be  had,  J  2239. 
Transcript  to  be  furnished  on  appeal,  §  2257. 

when  to  be  filed,  I  2257. 
Verdict,  §  2245. 
when  structure  partly  on  hand  sought  to   be 
taken,  §  2245. 
election  of  owner  to  remove  or  accept  value, 
§  2245. 

effect  of  failure  to  make  election,  §  2245. 
may  be  returned  as  to  part,  2  2246. 
By  private  corporations: 
Abandonment  by  corporation,  5  6i34. 
when  presumed,  §  6434, 
judgment  against  corporation,  §6434. 
when  action  may  be  brought  for  costs  and 
expenses,  §  6435. 
Amendments,  may  be  allowed,  §  6423. 
Appropriations  can  only  be  made,  when,  §6415. 
Attorney  appointed  for  absent  parties,  etc.,  §  6441. 
fees  in  such  cases,  §  6441.  ^ 

fees  in  case  of  abandonment,  §  6434,  5. 
Common  pleas  has  jurisdiction,  when,  §  6440,  7. 
Compensation,  how   assessed    when    structure 
partly  on  land  sought  to  be  taken,  §  6431. 


4H  tNbKl. 

Appropriation  of  property — Continued. 

Conflicting  claims  not  to  be  passed  upon,  J  G442. 
but  to  be  adjudicated  in  common  pleas,  §  6443. 
such  proceeding  a  civil  action,  i  6444. 
to  be  determined  by  court  or  jury,  how,  ?  6444. 
Costs  and  fees,  how  taxed,  etc.,  §  6451. 
when  costs  may  be  apportioned,  ?  6452.  ^ 

on  new  trial  granted,  |  6436. 
of  more  than  three  witnesses  on  same  i>oint, 

i  6430. 
on  abandonment,  ?  6434. 
Directors    individual     liability    on     judgment 

against  corporation,  §  0434. 
Evidence,  none  to  be  given  before  jury  viewing 
premises,  J  6429. 
witnesses  may  be   examined  alter  return  of 
jury,  §6130. 
Fees,  ?  6451. 
Jurisdiction,  exclusive,  of  probate  court,  §  524. 

of  common  pleas,  when,  g  6440,  7. 
Jurisdictional  questions  to  be  first  determined, 
§6420. 
burden  of  proof  on  corporation,  §  6420. 
Jury,  how  drawn,  §  G421. 
impaneling.  §  6425. 

challenges,  how  vacancies  filled,  J  642G. 
oath  of.  i  6427. 

view  01  premises  by,  writ  for,  J  6428. 
who  to  be  present,  §  6429. 
return  of  sheriff,  §  0429. 
expense  of  view  to  be  taxed  in  cost  bill,  §  6429. 
no  evidence  to  be  given,  §  6429. 
New  parties,  may  be  made,  §  0423. 
New  trial,  §  6430. 
conducted  according  to  provisions  governing 

first,  i  6436. 
proceedings  on,  §  643t>. 
probate  judge  to  retain  amount  of  verdict  if 

new  trial  granted,  §  6436. 
verdict,  how  paid  after  second. trial,  §  C4n6. 
costs  of  second  trial,  how  and  by  whom  to  b^ 
paid,  i  0436. 
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Notice  by  land  owner  or  eohool  officers  when 
corporation  takes  land  inthoat  condemiia- 
tion  proceedings,  {  6448. 
Petition  for  appropriation,  8  6416. 
in  what  court  to  De  filed,  |  6416. 
in  what  county,  i  6417. 
may  include  all  parcels  in  county  sought  to  be 

taken,  I  6416. 
must  contain  what,  §  6416. 
by  land  owner,  etc.,  when  land  taken  without 

condemnation  proceedings,  {  6448. 
by  party  claiming  interest  in  property  or  money 
arising  therefrom,  i  6143. 
Petition  in  error,  either  party  may  file,  ?  6437. 
but  corporation  may  enter  on  property  sought 

to  be  appropriated,  how,  ?  6437. 
proceedings  m  common  pleas,  ?  6438. 
iija.lgiiient  reversed  how  trial  conducted, 

'<(i  04,W. 
when  had  in  common  pleas,  §  6  {38. 
Possession,  when  and  how  corporation  may  have, 
g  6433. 
judg'3  to  enter  on  record  an  order  of  possession 

when  money  is  paid,  'i  0433. 
and  may  issue  process  to  put  corporation  in 

possession,  when,  §6433. 
w^hen  land  taken  without  jcondemnation  pro- 
ceedings, ^64^8. 
Railroad,  unfinished  bed  of.     See  Lifra, 
Reversal  of  condemnation,  common  pleas  to  re- 
tain cause  for  trial,  etc  ,  §  6438. 
School  lands,  how  appropriated,  §  C439. 
money  arising  therefrom,  how  disposed  of,  §  0439. 
proceedings  when  taken   without  condemna- 
tion, g  6448. 
Separate  trial,  who  entitled  to,  §  6422. 
SheriflT,  judge  to  deliver  copies  of  petition,  etc., 

to,  i  6429. 
Structure  partly  on  hand  sought  to  be  appropri- 
ated, how  compensation  assessed,  ?  6431. 
owner  may  elect  to  retain  structure  or  accept 
value  fixed,  i  6431. 
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when  eleotion  not  made  in  time  specified,  re-* 
tention  presumed,  J  6431. 

when  owner  elects  to   take  value,  structure 
belongs  to  corporation,  ?  64:n. 
Summons,  its  command  and  service,  S  6418. 

served  and  returned  as  in  civil  action,  ?  6418. 

when  no  service  made,  new  WTit  may  issue, 
J  C418. 

service  by  publication,  §  6410. 

when  corporation  takes  land  without  condem- 
nation i)roceedings,  ?  6449. 
Time  of  trial,  adjournment,  etc.,  ?  G424. 
Trial,  how  conducted,  2  6422. 

owner  of  separate  parcel,  etc.,  entitled  to  separ- 
ate trial,  §  6422. 

shall  hold  affirmative  on  trial,  §  6422. 

on  reversal  of  judgment  in  common  pleas,?  6438. 
Unfinished  road  bed  of  railroad  may  be  con- 
demned, I  6445. 

answer  of  defendant  company,  5  6443. 

service  by  publication,  §  6445. 

judgment  and  costs,  §  6446. 

in  what  courts  such  proceeding  may  be  begun, 
g  G447. 

case  may  bo  taken  out  of  its  order,  §  6447. 

proceedings  in  error  may  be  begun  directly  in 
Supreme  Court,  J  6447. 

provisions  as  to  viewers  not  to  apf)ly,  ?  6447. 

sworn  statement  of  president  of  intention  to 
complete  road,  ?  0447. 

twenty-five  per  cent,  of  cost  of  completion  to 
be  expended  within  a  year,  §  6447. 
Verdict  and  confirmation.  §  C432. 
AVhen  probate  judge  interested,  §  6440. 

proceedings  commenced  in  common  pleas  court, 
§  G440.  ^ 

and  to  be  conducted  according  to  provisions  of 
this  chapter,  §  6440. 

special  term  of  common  pleas  may  be  had,  §6440. 
When  corporation  takes  land  without  condemn- 
ing It,  §  6448. 
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notice  by  land  owner  or  school  officer  to  cor- 
poration, i  6448. 

petition  on  failure  of  corporation  to  act,  {  6448. 

summons  in  such  case,  ^  6449. 

judgment  and  execution,  i  6449. 

when  injunction  may  issue  against  corporation, 
H450. 
When  provisions  of  chapter  do  not  apply,  §6453. 
Witnesses,  examination  of  before  jury  after  its 
return  to  court,  i  6430. 

cost  of  calling  more  than  three  on  same  point, 
i  6430. 
Appropriation  of  property^  miscellaneous  cases: 
Abandonment,  p.  379. 
Benefits,  p.  379. 

Change  of  grade  of  street,  p.  380. 
Compensation,  etc.,  damages,  p.  380. 

time  and  manner  o£  payment,  p.  380. 

land  taken  for  one  use  transferred  to  another, 
p.  381. 

exposure  to  fire,  p.  381. 

injury  to  remaining  land,  p.  381. 

noise,  smoke,  etc.,  p.  381. 

probable  rents,  etc.,  p.  382. 

railway  crossing,  p    c82. 

street  slope,  p.  382. 
Constitutional  provisions,  p.  382. 
Contracts  for  right  of  way,  p.  383. 
Corporate  existence,  p.  383. 
Definition,  p.  383. 
Description,  p.  383. 
Election,  p.  384. 
Entry,  p.  384. 
Estoppel,  p.  384. 
Evidence,  p.  384. 

as  to  amount  of  damages,  p.  384. 

expert  testimony  not  necessary,  p.  384. 

of  sales  of  neighboring  property,  p.  384. 

when  land  subdivided,  p.  385. 

account  books,  p.  385. 

computations  of  engineer,  p.  385. 

tax  assessor's  valuation^  p.  385. 
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Fences,  p.  385. 

How  much  property  may  be  taken,  p.  385. 

Improvements  made  during  unlawful  occupation, 
p.  386. 

Inability  to  agree,  p.  386. 

Injunction,  p.  386. 

Interest,  p.  386. 

Jurisdiction,  p.  386. 

Land  once  appropriated  may  be  condemned,  p  386 

License,  p.  386. 

Limitation,  p.  386. 

Mandamus,  p.  386. 

Necessity  for  appropriation,  p.  3S7. 

Notice,  p.  387. 

Parties,  p.  387. 
entitled  to  compensation,  p.  387. 

Pleading,  p.  388. 

Power  strictly  construed,  p.  388. 

Public  use,  p.  388. 

Railroad  in  street  or  highway,  p.  389. 

Reversal  of  condemnation,  p.  389. 

Revivor,  p.  389. 

Second  condemnation,  p.  389. 

Statutory  remedy  exclusive,  p.  389. 

Surplus  land,  p.  389. 

What  interest  in  land  may  be  taken,  p.  389. 

What  property  may  be  taken,  p.  389. 

What  constitutes  ataking,  p.  389. 
Approval.    See  Confirmation. 

Of  bonds  by  Probate  Court,  ?  3685,  6401. 

Of  assignee,  no  appeal  lies  from,  ?  6407  n. 

Of  court  on  sale  of  desperate  claims,  etc.,  by  as- 
signee, i  0350. 
Arbitration.    Doubtful  claims  against  an  estate  may 
be  referred,  §  6()9X 

procedure  when  claim  is  less  than  one  hundred 
dollars,  §  6094. 
when  it  exceeds  one  hundred  dollars,  §  6095. 

proceedings,  powers  and  compensation  of  refer- 
ees, §  6096. 

report  of  referees,  §  6096. 
proceedings  of  court  on,  §  6096* 
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Insolvent  estates,  reference  of  disallowed  claims, 
i  6240. 
costs  awarded,  §6242. 
judgment  on  award,  i  C243. 
Arreit.     Assignment  to  avoid,  §  6350-6383. 

certificate  of  commissioner  to  protect  from,  i  6379. 

of  court,  i  6379. 
penalty  for  wrongful,  §  6370. 
Criminal  procedure,  8  6154. 
Fugitives  from  justice,  ?  7156  R.  S. 
Proceedings  in  aid  of  execution,  J  5472,  e<  seq.  Code 
of  Civil  Procedure. 
Assent.    Of  creditors  not  necessary  to  validity  of  as- 
signment, §  6335  n. 
To  distribution  of  notes,  bonds,  etc.,  in  kind  of 
decedent's  estate,  i  6189. 
Assessment.     See    Appeal.     One-Mile    Assessment 
Pike. 
Two-Mile  Assessment  Pike.    Levee. 
Assessors.    Probate  judge  to  aid  in  opening  returns  of 
election  of,  p.  419. 
Duty  to  obtain  statistics  of  births  and  deaths  in 
townships,   etc.,    and   report   to  probate 
judge,  i  6396. 
must  make  oath  as  to  diligent  inquiry  to  obtain 

information  as  to,  J  6396. 
effect  of  failure  to  report  or  file  affidavit,  etc., 

§  6396. 
penalty  for  neglect  of  duty,  §  6396. 
Assets. 
Executors  and  administrators : 
Administrator  de  bonis  non  entitled  to  possession 

of,  §  6020. 
Appraised  and  sold  though  will  forbids  it,  ?  6074. 
Can  not  be  retained  by  executor,  etc.,  in  pay- 
ment of  his  own  debt,  §  6099. 
Concealed,  embezzled,  proceedings  when,?  6053-9 
Distribution  of  notes,  bonds,  etc.,  in  kind,  ?  6189. 

of  insolvent  estate,  ?  6235,  6248,  9. 
Foreign  executor,  etc.,  duty  of  as  to,  i  6130. 
Insolvent  estate,  distribution  among  creditors  of, 
"  6235. 
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when  further  assets  come  to  executor*8  hands, 

§6245. 
disposition  of  surplus,  i  6248,  9. 
Marshaled  in  conformity  to  will,  when,  2  6152. 
Mortgaged  premises  considered  as,  §  6070. 
New  assets  after  return  of  first  inventory,  §  6061. 
Order  of  payment,  §  6090. 
Property  specifically  bequeathed,  §  6075. 
Received  after  four  years  go  to  creditors,  ?  6114. 
Surplus  to  be  paid  into  court,of  non-resident  de- 
cedent, §  6013. 
Time  to  collect,  §  6062. 
may  be  extended,  i  6063,  4. 
when  can  not  be  extended,  §  GOGS,  6. 
What  are  and  what  are  not  assets,  §  6046  n. 
When  exhausted  in   paying  preferred  claims, 
§  6112. 
Assignment  for  creditors  : 
To  be  converted  into  money,  2  6360. 
Disposition  of,  of  arrested  debtor,  i  6378. 
What  are,  i  6335  n. 
Guardian  and  trustee: 
Received  from  administrator,  etc.,  to  be  adjusted 
etc.,  §  6269. 
retained  with  approval  of  court,  §  6269. 
Assignee.    See  Assignment  for  Creditors. 
Limitation  of  action  on  bond  of,  {  6335  n. 
Party  incompetent  to  testify,  when  adverse  narty 
claims  as  except,  etc.,  i  5242.     Code  of 
Civil  Procedure. 
Of  mortgagee  dying  before  foreclosure,  effect, 
i  6070. 
Assignment  for  creditors. 
Accounts,  etc.: 
Appeal  from  order,  settling,  §  6407. 
Contents,  §  6356. 
Examination  of  assignor  and    assignee    as   to, 

i  6349,  6403. 
Exceptions  to,  §  6356. 

further  time  to  file,  §  6402. 
How  filing  and  settlement  of  enforced,  §6341. 
Jurisdiction  of  probate  court  over,  ?  524. 
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Notice  of  filing  and  hearing,  how  and  by  whom 
given,  g  6356,  6402. 
costs  of,  §  6402. 
On  resignation,  removal  or  death  of  assignee  who 

shall  file,  and  settle  when,  I  0341. 
Time  for  filing,  §  0356. 
hearing,  §  6356,  C402. 
settling,  i  6341. 
Action: 
Commissioner    of  insolvent  debtor  may  prose- 
cute and  defend  in  his  own  name,  2  6362. 
suits  pending  at  the  time  of  assignment  not  to 
abate,  2  6362. 
Fraudulent    conveyance,  action    to    set  aside, 
i  6344. 
notice  of  by  creditors,  2  6344. 
how  creditors  made  parties,  §  G344. 
Liens,  action  to  sell  real  estate  and  settle,  J  6351. 
Limitation  of  action  on  rejected  claim,  i  6352. 

to  set  aside  fraudulent  conveyance,  §  0344  n. 
Sale  of  real  estate,  action  for,  2  6351. 

in  common  pleas,  when,  2  6351. 
Successor  may  proceed  on  bond  of  assignee  to 

compel  delivery  of  trust  effects,  2  6341. 
Trustees  may  compel  delivery  of  trust  property 
by,  2  6340. 
in  what  courts,  2  6340. 
Apvointment: 
Of  assignee,  2  6335. 
trustee,  2  6336-8. 
Notice  of,  2  6346. 
Appraisement  and  Inventory: 
Appointment  of  appraisers,  2  6347. 
when  justice  may  appoint,  2  6347. 
Inventory,  26347. 
record  of,  when  tq  be  made,  2  528. 
when  to  be  filed,  2  6347. 
Personal  property  not  to  be  sold  for  less  than 

two-thirds,  etc.,  2  6350. 
Real  estate  not  to  be  sold  for  less  than  two- 
thirds,  etc.,  2  6350. 
subject  to  re-appraisement,  2  6350. 
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without  the  state  need  not  be  appraised,  §  6347. 
When  part  of  estate  in  any  other  county,  §  6347. 
Bond: 
Appeal,  §  6408. 
Arrested  debtor's,  ?  6366. 
Assignee's,  J  6335. 
additional,  when  required,  i  6335. 
form  331,  J  6335  n. 

in  case  of  unsettled  assignments,  §  6345. 
Commissioner  of  insolvents,  §  6359. 
Failure  to  give  cause  for  removal,  §  6336. 
Fraudulent  conveyance,  to  secure  costs  of  suit 

to  set  aside,  i  6344. 
New  bond  on  application  of  sureties,  ?  6339.  - 
discharges  sureties  on  original,  ?  6339. 
.    On  requisition  to  reject  claims,  to  pay  costs,  §  6353. 

Trustee's,  i  6340. 
Claims: 
Account  of,  to  be  filed,  when,  §  6356. 
Affidavit,  to  be  filed  with  before  allowance  or 

payment,  i  6354. 
Amount  recoverable  in  action  on  assignee's  bond, 

i  6352  n. 
Desperate,sale  or  compromise  of,  ?  6350,see  §  6077,9. 
Disallowance  of,  on  requisition  of  creditor,  §  6353. 
though  previously  allowed,  §  6353. 
bond  of  creditor,  |  6353. 
notice  of  disallowance,  ?  6353. 
Distribution  in  proportion  to  amount  of,  §  6343. 
only  on  allowed  claims,  §  6335  n. 
must  be  according  to  law  of  domicil,  §  6325  n. 
Dividends,  payment  of,  g  6366. 
notice  of,  how  given,  §  0356. 
report  of  payment,  and  of  those  remaining  un- 
called for  and  unpaid  when  due,  §  6356. 
notice  to  owner  of  unf)aid  dividend,  §  6356. 
distribution  of  unpaid  dividends,  ?  6356. 
of  dividends  reserved  for  claims  disallowed  or 
held  under  advisement,  i  6356. 
Examination  of  claimant  under  oath  by  assignee, 
i  6354. 
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Fraudulent,  power  of  court  to  prevent  allowance 

or  payment  of,  i  0349. 
Fraudulent  conveyance,  in  action  to  set  aside, 
creditors    cross-petitioners    tp    set    forth 
amount  of,  etc.,  1 0344. 
Indorsement  by  assignee,  etc.,  of  Rejection  or  al- 
lowance, ?  0352. 
Laborer's  wages,  what  preferred,  §  6355. 
Preferred  claims,  i  0355. 
Presentment  for  allowance,  when,  i  6352. 
Rejected,  when  action  to  be  brought,  i  6352. 
Keport  of  assignee  and  when  to  be  filed,  §  0352. 
Surety  may  present  and  prove,  §  6354. 
but  dividend  must  be  paid  to  owner,  §  6354. 
when  owner  proves  claim,  §  0354. 
Taxes,  preferred  claims,  i  6355. 
Validity  of  not  affected  by  determination  of  court, 
as  to,  in  election  of  trustee,  §  0338. 
Compensation  of  amgnee: 
Commissions  usually  allowed,  2  6357. 
Extra  for  carrying  on  assignor's  business,  §  6350. 
Further  allowance  for  extraordinary  expenses 
and  services,  ?  6357. 
and  reasonable  counsel  fees,  §  6357. 
whether  performed  by  assignee  or  not,  §  6357. 
but  bill  of  items  must  be  filed  for  further  allow 

ance.  §  6357. 
and  affidavit  thatservices  were  performed,  etc., 

?  6357. 
affidavit  when  services  performed  by  others, 
?  6357. 
Malad ministering  not  entitled  to,  §  6357  n. 
No  allowance  for  expense  of  employing  auction- 
eer, unless,  etc.,  2  0357  n. 
Corporation: 
May  assign,  332,  §  6835. 
Assignment  does  not  work  dissolution,  332. 
Costs: 
Fraudulent  conveyance,  in  action,  to  set  aside, 

when  creditors  to  secure,  §  6344. 
Of  contesting  claim  when  disallowed  on  requisi- 
tion of  creditor,  etc.,  ?  6353, 
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Of  notice  of  filing  accounts,  i  6402. 
Proceedings  for  release  of  arrested  debtor,  §  6377. 
Rejected  claim,  of  action  on,  I  6352. 
Deed: 
Acknowledgement   necessary    to    convey     real 

estate,  §  b'335  n. 
Description  in,  332,  §  6335  n. 
Form  of,  of  assignment,  330,  331;  §  6335  n. 
Reservations  in,  effect,  334,  ?  6335  n. 
Wife's  answer  as  to  dower  has  same  effect  as,  of 
release,  i  6350. 
DisArihution: 
Only  on  allowed  claims,  p.  333. 
Assignee  bound  by  court's,  p.  333. 
Must  be  according  to  law  of  domicil,  p.  333  §  6335. 
Dividends: 
By  whom  and  when  delared,  §  6356. 
Notice  of  making  and  time  and  place  of  payment, 

§  6356. 
Report  of  payment,  and  of  those  remaining  un- 
called for  and  unpaid  to  be  made  when, 
§  6356. 
New  notice  to  owners  of  unpaid,  §  6356. 
distribution,  when  not  demanded  within  twelve 
months  thereafter,  §  6356. 
Of  dividends  reserved  for  claims  disallowed  or 

held  under  advisement,  §  6356. 
Of  estate  of  arrested  debtor,  §  6381. 
Exempt  property: 

Excepted  unless  expressly  waived,  §  6343. 
Foreign  assignment: 

'  Does  not  affect  real  estate  in  Ohio,  p.  333. 
Of  Ohio  land,  superior  to  subsequent  foreign 

attachment,  p.  333. 
Of  personalty,  superior  to  subsequent  attach- 
ment of  Ohio  debtor,  when,  p.  333. 
When  deed  takes  effect,  p.  333. 
Liens: 
Assignee  takes  subject  to,  p.  333. 
Assignment  does  not  effect  priority  of,  p.  333. 
Judgment,  can  not  attach  after  assignment,  p  333. 
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Mortgage: 
Yoicl  as  to  creditors,  void  as  to  assignee,  p.  333. 
Bights  of  assignee  in  respect  to,  p.  333. 

Notice: 
Accounts,  filing  and  hearing,  i  6356,  6402. 
Appeal,  of  intention  to,  i  6408. 
Appointment  of  assignee,  etc.,  i  6346. 
Disallowance  of  claim  on  requisition  of  creditors, 

etc.,?63'i3, 
Dividend, of  making  and  paying,  }  6356. 

to  owner  of  unpaid  dividend,  ?  6366. 
Fraudulent  conveyance,  of  action  to  set  aside, 

§  6344. 
Insolvent  debtor's  application  for  discharge,?  6370. 
Sale  of  assigned  property,  §  6350. 
Trustee,  of  time  and  place  for  election  of,  J  6338. 

Partnership:  ' 
Partner  can  not  make  assignment  for  firm  unless, 

etc.,  p.  333. 
Sole  surviving  insolvent  partner  can  assign.  2  333# 
Where  there  are  joint  and  separate  assets,  §  333. 
Assignment  of  individual  members  after  dissola* 

tion,  p.  334. 
Assignment  works  dissolution,  p.  334. 
Removal:  ■ 
For  failure  to  file  assignment  or  give  bond,  §6336. 
to  give  new  bond  on  application  of  surety  §  6339. 
to  appear  when  cited  or  give  bail,  §  6345. 
Power  of  court  as  to,  §  6339. 

Sale: 
Appeal,  none  lies  from  order  refusing  to  confirm, 

§6407n. 
Appraisers,  appointment,  ?  6347. 
when  part  of  property  is  in  another  countv, 

§  6347, 
return  of  inventory  and  appraisement,  §  6347. 
Assignee  can  not  purchase  at,  i  6335  n. 
Confirmation  of,  §  6347. 
Desperate  claims,  §  6350. 
Dower  not  extinguished  by^  ?  6335  n. 
answer  of  wife  as  to  contingent  right  of,  §  G350, 
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when  court  to  order  sale  free  of  contingent,  etc., 
?  6350,  6361. 
Mistakes,  no  relief  against,  §  6335  n. 
Liens,  action  to  settle,  §  6351. 
Notice  of,  §  6150. 

Power  of  assignee  to  complete  sale  made  by  as- 
signor, §  6350. 
Price  for  which  real  estate  to  be  sold,  §  6350. 
power  of  court  to  fix  after  three  returns  of  no 
sale,  ?  6335  n. 
Private,  when  property  may  be  sold  at,  §  6350. 
affidavit  as  to  making,  §  0412. 
price  at  which  property  to  be  sold,  §  6350. 
Taxes: 

A  preferred  claim,  ?  6855. 
Assignments  to  avoid  arrest: 
Accounts,  probate  court  to  settle,  §  524, 
appeal  from  order  settling,  §  6407.    • 
examination  of  commissioner  under  oath  as  to, 

?  6403. 
notice  of  filing  and  hearing,  ?  6402. 
costs  of,  §  6402. 
Actions  by  commissioner  to  be  brought  in  his 
own  name,  §  63f)2. 
pending  at  time  of  assignment  may  be  prose- 
cuted and  defended  by,  §  6362. 
on  bond  of  applicant  in  name  of  commissioner 

for  use  of  creditor,  §  636S. 
by  debtor  after  discharge  for  false  imprison- 
ment, §  6379. 
Application   of  person  arrested  to  be  brought 

before  commissioner,  §  6361. 
Assignment  of  property  by  debtor  to  commis- 
sioner, §  6362. 
no  particular  form  of  words  required,  ?  6362. 
vests  property  in  commissioner,  etc.,  §  6362. 
any  other  transfer,  etc.,  after  arrest  void,  §6363. 
Bond  of  commissioner,  §  6359. 
of   applicant,  non-resident,  to  commissioner, 
g  6366. 
resident,  §  6366. 
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when  commissioner  may  require  or  dispense 

with  in  any  case,  S  5366. 
how  suit  brought  on,  i  6368. 

distribution  of  proceeds,  i  6368. 
return  of,  to  probate  court,  when,  J  6371. 
Certificate  of  commissioner  to  applicant,  i  6367. 
protects  from  arrest  for  debt,  etc,,  until  appli- 
cation disposed  of,  i  6367. 
and  if  petition  filed,  until  petition  is  disposed 
of,  i  6.i67. 
when  court  may  require  recognizance  from  ap- 
plicant, ?  6 :iG7. 
Certificate  of  court  to  applicant  protects  petitioner 
forever  from  arrest  for  debt,  etc,  §  0379. 
liability  of  officer  arresting  debtor  after  dis- 
charge, i  6379. 
neither  certificate  to  protect  from  arrest,  etc., 
while  acting  in  fiduciary  capacity,  i  6379. 
Costs,  how  awarded  on  final  hearing,  2*6377. 
collected  by  execution,  §  6377. 
in   action  for  false  imprisonment  by  debtor 
after  discharge,  i  G379. 
Discharge  of  applicant  from  custody  on  commis- 
sioner's certificate,  §  6379. 
on  certificate  granted  by  court,  §  6379. 
Dismissal  of  petition,  what  to  be   done    with 

assets  after,  i  6378. 
Examination  of  applicant  before  commissioner, 
§  6365. 
to  be  reduced  to  writing  and  subscribed  by 

commissioner,  §  6365. 
further   examination   when   creditor    resists 
petition,  i  6373. 
how  conducted,  §  6374. 
adjournment  of,  when  may  be  had,  §  6374. 
to  be  signed,  sworn  to,  returned  to  court  and 
filed,!  6375. 
Exempt  property,  commissioner  to    determine 

question  as  to  value  of,  i  6361. 
Fees  oif  commissioner,  §  6382. 
payable  in  advance,  §  6382. 
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Notice  of  debtor's  application  for  release  by  pub- 
lication, g  6370. 
Oath  of  applicant  before  commissioner,  ?  6364. 

commissioner  muy  administer  all  oaths,  §  6380. 
Office  of  commissioner,  where  kept,  ?  6ii60. 
Petition  of  applicant  for  release,  ?  6372. 
when  to  be  filed,.?  6372. 
further  time  to  file,  ?  6372. 
if  no  creditor  appear  and  notice,  etc.,  given, 
court  may  grant  certificate,  §  6372. 
Proceedings  if  creditor  resists  petition  for  release, 
i  6373-5. 
on  final  hearing,  §  6376. 
when  petition  dismissed,  ?  6378. 
Recognizance  may  be  required  if  petition  con- 
tinued, §  6;i67. 
Record  of  proceedings  to  be  kept  by  commis- 
sioner, §  6^69. 
open  to  inspection,  §  6369. 
to  whom  furnished  and  at  whose  expense, 
§  6369, 
Return  of  bond,  papers,  etc.,  by  commissioner, 
when,  §  6371. 
of  process  by  officer  when  applicant  discharged 

from  custody.  §  6379. 
of  certificate  to  person  named  therein,  i  6379. 
Schedule  of  debts,  etc.,  to  be  made  out  by  com- 
missioner, §6361. 
separate  of  exempt  property,  §  6361. 
Successor's  right  to  Dooks,  papers,  etc.,  §  6360. 
Surrender  of  debtor's  property  must  be  made  to 

commissioner,  §  6361. 
Term  of  office  of  commissioner,  ?  6359. 
Vacancy  in  office,  how  filled,  2  6360. 
Voluntary  assignments,  laws  applicable  to  gov- 
ern, §6381. 
Who  entitled  to  benefit  of  statute,  §  6361. 
provisions  not  to  apply  to  person  confined  to 
work-house  of  m u n icipal  corporation,  §  6361 . 
Who  to  act  in  absence  of  commissioner,  §  6383. 
Assignments  with  intent  to  defraud,  etc.,  creditors: 
Action  of  creditor  to  set  aside,  §  6344. 
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AppoiDtment  and  duties  of  trustee,  §  G344. 
*•  By  a  court  of  competent  jurisdiction,"  g  G344  n. 
Evidence  of  fraud,  etc.,  ^.  C344  n. 
Limitation  of  action,  ^  6344  n. 
Notice  of  action  by  publication,  ?  G344. 
"  Or  procured  by  him  to  be  made,"  §  G344  n. 
Parties  to  action,  ^  6344. 
answer  of,  when  to  be  filed,  §  6344. 
costs  to  secure,  §  G344. 
Pleading,  §  G344  n. 

What  court  to  administer  trust,  §  6344. 
proceedings  when  court  does  not  administer  or 
notice  not  given,  §  (314. 
What  is  a  fraudulent  conveyance,  and  what  is 
not,  §  6344  n. 
Amgnments  with  intent  to  prefer  creditors: 
Inure  to  equal  benefit  of  all,  i  6343. 
How  preferences  may  be  given,  §  6343  n. 
ABylnm.    See  Longview  Asylum,  §  738-749.    Orphan 
Asylum,  §  3140a. 
Admission  of  patient  to,  §  702. 
Affidavit  for  admission  to,  §  702. 
Application  to  superintendent  of,  §  705. 

when  judge  may  refuse  to  make,  §  705. 
Certificate  of  medical  witness,  I  704. 
Clothing  for  patient  on  admission,  §  7C6. 

on  discharge,  §  710. 
Confinement  of  dangerous  insane  person  who  is  at 
large,  ?  708. 
discharge  from,  when,  §  708. 
Conveyance  of  patient  to,  §  705. 
Costs  and  expenses,  §  719. 

Death,  escape,  etc,  superintendent  to  report  to 
judge,  §  710. 
and  notify  relatives  of  death,  §  710, 
judge  to  notify  relatives  of  death,  when,  ?  710. 
Definition  of  terms,  'i  720, 
Discharge  from  asylum,  §  709. 
when  bond  required,  ?  709. 
expense  of  sending  patient  home,  §  709,  710. 
notice  of  removal  to  probate  judge,  I  709. 
temporary  discharge,  I  709. 
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proceedings,  when  person  discharged  becomes 
again  insane,  i  712. 
Habeas  corpusy  patient  entitled  to  benefit  of,  i  713. 
How  cared  for,  if  patient  can  not  be  admitted,  §  707. 
confinement  in  county  infirmary  or  jail,  §  7U7. 
employment  of  physician  to  attend,  |  707. 
Infirmary,  removal  or  discharge  from,  §  721.    See 
Infirmary,  p.  420,  421. 
when  probate  judge  may  send  patient  to,  p.  420, 

physician  to  report  to  probate  judge  condition 

of,  p.  420. 
fees  of  physician,  p.  420,  §  707. 
Mandamus  does  not  lie  to  compel  superintendent 

to  take  back  patient,  30,  'i  709. 
Papers,  probate  judge  to  file  and  preserve,  ?  714. 
Prosecuting  attorney  to  attend  to  suits,  i  718. 

compensation,  §  718. 
Relatives'  right  to  keep  patient,  ?  705. 

to  be  notified  of  death  of,  §  710. 
Selection  of  patients  when  asylum  full,  ?  711. 
Superintendent  to  inform  probate  judge  of  number 

of  patients  in,  p.  420. 
Warrant  and  subpoenas  for,  arrest,  etc.,  ?  703. 
to  take  patient  to,  i  705. 
Attaohment.    Power  of  probate  judge  to  issue,  i  539. 
Property  exempt  from,  §  5430.    Code  of  Civil  Pro- 
cedure, 
Against  person  guilty  of  contempt  of  court,  }  543. 
Against  executor  or  administrator  failing  to  return 
inventory,  i  6047. 
or  sale  bill,  ?  6087. 
or  to  file  account,  g  6178. 
When  administrator  or  executor  may  file  petition 
in  error  to  reverse  order  dischareing,  etc., 
g  5563c.,  Annotated  Code  of  Civil  Proced- 
ure. 
AttesUtion.    Of  wills,  ?  5916  n. 
Attorney.    Administration  of  estate,  when,  probate 
judge  interested  as,  §  535. 
Compensation  of,  of  assignee,  g  6357. 
affidavit  as  to,  §  6357. 


INDsl.  49l 

Attorney — Continued. 
May  be  appointed  for  party  under  disability  or  un- 
known in  condemnation  cases,  i  6441. 
May  represent  assignee's  creditors  at  meeting  to 

elect  trustees,  i  6338. 
Notice  to,  on  application  to  admit  lost  will  to  pro- 
bate, §  5945. 
Anotion.    Escheated  lands  to  be  sold  at,  i  4183. 
Assignee's  sale  must  be  at,  when,  §  6350. 
Executor's,  etc.,  sale  of  personal  property  at,  i  6076. 
Anotioneer.    No  allowance  to  assignee  for  expense  of 

employing,  unless,  etc.,  €  6357  n. 
Auditor.    Duties  of,  m  state  road  appeals,  i  4628. 
in  road  appeals  generally,  g  4689,  4690. 
in  county  ditch  SLppesAs,  g  4463. 
concerning  disposition  of  escheated  lands,  J  4183, 

4184. 
concerning  property  of  unknown  decedent,?  1227. 
on  examination  of  county  treasurer,  §1129. 
Probate  judge  to  report  fees  to,  when,  i  545,  1334. 
Proceedings  on  complaint  against  for  neglect  of 
duties,  ?  1031. 
Award.    See  Arbitration,  §  6093. 
Of  appraisers  of  material  in  one-mile  pike  cases, 
i  4783. 
appeal  from  to  common  }>leas,  i  4784. 
Of  appraisers  of  material  in  two-mile  pike  cases, 
§  4856. 
Bank.    Deposit    in,     affected    by   assignment,  332, 
§6335n. 
Liability  of  trustee,  executor,  etc.,  for  loss  of  money 

deposited  in,  171,  §  5984  n. 
Unknown  banking  depositors  and  deposits,  annual 
report  to  probate  judge  of,  p.  414. 
who  are  to  be  deemed  unknown  depositors,  p.  415. 
record  of  unclaimed  deposits  to  be  kept  by  pro- 
bate judge,  p.  415. 
fees  for  making  such  record,  how  paid,  p.  410. 
unknown  deposits  to  be  paid  into  county  treasury, 

p.  416. 
how  and  by  whom  such  deposits  may  be  reclaimed, 

p.  416. 
penalty  forbank'srefusalto  comply  withlaw,p.417, 
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recovery  and  disposition  of  penalties,  p.  417. 

who  may  sue  for,  p.  417. 

duty  of  prosecuting  attorney,  p.  417. 

Bank  bills.    How  inventoried,  i  6036. 

Bans.    When  to  be  published  before  marriage,  i  G389. 

BastardB.    Capability  of  as  to  inheritance,  i  4174. 
When  legitimatea,  ?4175. 

Beds.    Widow  and  children  entitled  to,  ?  6038,  9. 

Benefits.    Assessment  of,  compensation  for  property 
condemned  irrespective  of,  p.  379  ?  64J4,  n. 

6427. 

Beqnest.    Charitable,  when  valid,  ?  5915. 
Definition,  §  5913  n. 

Specific,  exempt  from  sale  unless  required  for  pay- 
ment of  debts,  §  5974,  5975,  6074. 
to  witness  void,  when,  §  5925. 
how  delivered  to  legatee,  §  6075. 
when  paid  within  four  years,  §  6128. 
Who  may  make,  §  5914. 

Bible.    Widow  and  children  entitled  to,  §  6038. 

Bill  of  items.    To  be  filed  and  verified  to  entitle  assignee 
to  extra  compensation,  §  6357. 

Births.    Statistics  of  to  be  kept  by  probate  judge,  ?  6395. 
Statistics  to  be  obtained  annually  by  assessors,  ?  6396. 
Duties  of  physicians  and  midwives,  §  6396. 
of  clergymen  and  sextons,  §  0396. 
oi  probate  judge  as  to  blanks  for  statistics,  §  6397. 
to  keep  record  and  transmit  abstract  to  secre- 
tary of  state,  §  6398.  v 
Original  entries  evidence  in  courts,  ?  6399. 
Records  open  to  inspection,  §  6399. 

•'Black  Laws."    Repealed,  ?  4008,  6987,  6988  [84  v.  34.] 

Boards  of  Education.    Duties  of  in  establishing  joint 

sub-districts,  §  8930,  3933. 

in  changing  lines  of  sub-districts,  etc. ,  ?  3946, 3948. 

of  clerksof,in  establishing  jointsub-districts,§3940. 

To  recommend  appropriation  of  property  for  school 

houses  and  select  sites,  §  2232. 
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Administration  of  estates: 
Action  on  administration  bond,  J  6209.      See 
Administration  of  Estates. 
by  creditors,  §6210. 
legatee  or  distributee,  §  G211,  6212. 
succeediDg  administrator,  etc.,  i  0214. 
in  what  courts,  ^6215. 
Administrator's,  §  6006. 
special  administrator's,  §  6008. 
with  the  wuU  annexed,  §  6002. 
Appeal,  g  0408. 

of  executor's,  etc.,  claim  against  estate,  i  6101. 
Execut«jr'8,  §  5996. 

not  required  when  so  provided  in  will,  ?  5996. 

but  may  be  requirecf  afterwards,  i  5996. 
when  iixecutor  is  residuary  legatee,  i  6997. 
such  bond  not  to  discliarge  lien  on  testator's 
property  except,  etc.,  i  5998. 
Filed  in  court  taking  same,  §  5999. 
Foreign  executor,  etc.,  to  give  bond,  when,  ?  6169. 
to  give  further  bond  to  account  for  surplus 
when  he  sells  more  land  than  necessary,  etc,. 
i  6170. 
refunding  bond  may  be  required  by  of  heirs, 

when,  §  6131. 
may  be  required  to  indemnify  sureties,  §  6132. 
Joint  or  several,  J  5999. 
New  bond,  when  required,  §  6151,  6205. 

removal  for  failure  to  give,  g  6204,  6207. 
Legatee's,  for  delivery  of  property  to,  §  6075. 
payment  of  legacy  within  four  years,  §  6128. 
when  executor  is  residuary  legatee,  ^  5997. 
On  requisition  of  heir,  etc.,  to  reject  claim  against 

estate,  8  6098. 
Sale  of  land,  to  account  for  surplus,  §  6150. 
additional  may  be  required,  |  6151. 
by  foreign  executor,  etc.,  §  6169,  6170. 
by  persons  interested  to  prevent  sale,  §  6146. 
Sureties,  bond  to  indemnify,  must  be  given  when , 
§  6208. 
how  sureties  may  be  released,  §  6204. 
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when  sureties  insufficient,  new  bond  may  be 

required,  {  6205. 
qualifications  of  sureties,^  5999. 
To  creditor  by  heir  for  payment  of  claim  not  due 
in  four  years,  §  6115. 
action  on  such  bond,  i  6117^6118. 
Appeal- 
See  Appeal,  J  6408.     Appeal  Bond. 
In  road  cases,  i  4627, 4689,  4697. 
removal  of  drifts,  1 4575. 
county  ditch  case,  §  4463. 
township  ditch  case,  4533. 
Appropriation  of  property ,  etc.: 
By  interested  parties,  ?  2251. 
For  stay  of  execution  on  error,  §  6437. 
For  appeal,  §  2255. 
by  guardian,  executor,  etc.,  ?  2256. 
Assignment  for  creditors: 
Action   on  to  compel  settlement  of   accounts, 

i  6341. 
Arrested  debtor  to  give,  when,  §  6366. 
Assignee's,  §  6335. 
effect  of  failure  to  give,  §  6336. 
court  may  require  additional,  §  6335. 
Commissioner  of  Insolvents  to  give,  ?  6359. 
New,  on  application  of  sureties,  i  6339. 
To  pay  costs  on  application  of  assignor  or  creditor 

to  reject  claim,  g  6353. 
To  secure  costs  of  suit  to  set  aside  fraudulent  con- 
veyance, §  6;J44. 
Trustee's,  g  6H40. 
effect  of  failure  to  give,  ?  6340. 
Guardians  and  trustees: 
Appeal,  8  6408. 

when  not  required,  ?"6408. 
Foreign  jyuardian  of  foreign  idiot  must  give,  i  6315. 
Not  invalid  for  informality,  5  6262. 
One  for  two  or  more  wards,  ?  6263. 
Sale  of  real  estate,  additional  before,  ?  62S5, 6306. 
Testamentary,  §  6268. 

when  not  required,  §6268. 
Trustee  of  non-resident,  p.  328, 
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of  non-resident  lunatic,  etc.,  i  6322. 
When  wife  appointed,  of  idiot,  etc.,  §  6303. 
Miscellaneous : 
Ditch  appeal,  ?  4583,  4463. 
Drift,  removal  of,  §  4575. 
Inquest  of  lunacy  for  discharge  of  patient,  when, 

Inspector  of  provisions,  etc.,  ?  4278. 

of  tobacco,  'i  4340. 
Insurance  company's  approved  by  probate  judge, 

J3685. 
Legatee  to  give  refunding,  when,  J  6128. 
Levee,  construction  of,  8  4586,  4610. 
Municipal  officer,  for  costs  on  complaint  against, 

?  1732. 
Partner,  surviving  to  give  on  taking  assets,  i  3169. 
Probate  judge's,  §  529. 
Prosecuting  attorney's  approved  by  probate  judge, 

§  1209. 
Railroad  drain,  for  performance  of  work,  §  3345. 
Road  appeals,  §  4627,  4689,  4697.  See  Appeal  Bond. 
Sheriff,  coroner  or  constable,  when  liable  on,  ?  541 , 2. 
Sureties  on,  how  released,  §  6204. 

qualifications,  ^  5999. 
Tobacco  inspector's,  §  4340. 
warehouseman's,  §  4336. 
Trustee,  testamentary,  i  5980. 

when  not  required,  §  59  SO. 

when  required  notwithstanding  provisions  of 

will,  S  5980. 
separate  or  joint  may  be  taken,  J  5984. 
under  foreign  will,  §  5988. 

when  probate  court  appoints,  ?  5990. 
appointed  by  foreign  court,  §  6989. 
of  non-resident,  p.  328. 
of  non-resident  lunatic,  ?  6322. 
B3nd8.    Executors,  etc.,  and  guardians  to  invest,  in 
what,  §6269,  6413. 
01  insolvent  debtor,  must  be  sold,  when  and  how, 

i  6350. 
Inventory  of  decedent's  estate,  to  contain  a  partic- 
ular statement  of,  §  6035. 
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not  to  be  sold,  when,  J  6074. 
may  be  distributed  in  kind,  when,  ?  6189. 
Record  of  to  be  kept  by  probate  court  and  what  to 
contain,  {  528. 
Book  accounts:    How  inventoried,  i  6036. 
Testimony  in  certain  cases,  §  5242.  Code  of  Civil  Pro- 
cedure. 

Books.    Commissioner  of  insolvents  to  keep,  what, 
i  6369. 
Delivery  of  to  trustee  of  insolvent,  how  enforced 

§6340. 
Probate  court  to  keep,  what,  ?  528. 
Widow  and  children  entitled  to,  what,  §  6038. 
Bounty  oases:    Probate  court  to  administer  oaths  and 
make  certificates  in,  without  compensation, 
§548. 

Boys*  Industrial  School.    Committal  and  discharge  of 

youths  to,  §  752. 
Admission  of  youth  to  schools,  §  753. 
Admission  of  convicts  to  schools,  ?  754. 
May  be  committed  on  recommendation  of  grand 

jury,  i  755. 
Conveyance  to  school  of  sentenced    youth    and 

delivery  to  superintendent,  ?  756. 
Transportation    expenses,   costs  of    commitment, 

§759. 

Brother.    Inheritance  of  real  and  personal  property 
by,  §  4158,  9,  4162,  3. 

Burial  of  decedent.  Expenses  a  preferred  claim,  §  6090. 
Business.    When  assignee  may  carry  on,  of  assignor, 
§6350. 

Canal.    Appropriation  of  private  property  for,  {  2232. 
Cancelling.    Revocation  of  will  by,  §  5953. 
Candidate.    For  justice,  contest  of  election,  §  572-578. 
See  Election. 

Cemetery,  public.    Appropriation  of  private  property 
for,  §  2232  and  §  3573  R.  S. 
not   confined   to  land  within   the  corporation, 

§  2232. 
what  land  can  not  be  taken  for,  §  2232. 
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Certificate.     Of  appointment  of  appraiseis  of  deced- 
ent's real  property,  g  GI56. 
to  be  returned  with  appraisement,  ?  C156. 
of  decedent*8  personal  property,  §  GOiiO. 
to  be  returned  with  inventory,  J  6030. 
Of  commissioner  to  arrested  debtor  under  insolvent 

laws,  I  6;i67. 
Of  probate  court  to  executor,  when  proceedings  for 
partition  commenced  and  deficiency  of  as- 
sets found,  i  6173. 
Of  court  to  arrested  debtor,  ?  6372. 
discharge  of  applicant  on  commissioner's  certifi- 
cate, i  6:^79. 
effect  of  certificate  granted  by  court,  ?  6379. 
Of  marriage,  i  6388,  6390-1. 
Of  probate  court's   approval   binding  out  ward, 

?  6293. 
Of  medical  witness  in  inquest  of  lunacy,  ?  703,  740. 
Of  naturalization  of  alien,  i  528a. 
Of  deposit  of  will  in  probate  court,  §  5917, 
Of  examiner  of  county  treasury,  i  1129. 
Of  auditor  when  assessment  not  paid  in  levee  case, 

?  4611. 
Of  tobacco  inspector,  ?  4338. 
Certified  copy.     Of  appointment  of  foreign  trustee, 
§  5989. 
Of  foreign  will,  effect,  ?  5937. 
Of  will  and  order  of  probate,  effect,  g  5931,  5932. 
Of  order  of  probate  court  setting  aside  will  to  be 
filed  in  common  pleas  on  appeal,  §  5936. 
of  foreign  court  setting  aside  will  to  be  filed,  in 
wnat  probate  court,  J  5967. 
Challenges.    See  Jury. 
In  condemnation  cases,  ^  6426. 
In  road  appeals,  ?  4702. 
In  county  ditch  cases,  i  4466. 
In  proceedings  against  municipal  ofiicers,  §  1734. 
Charge  upon  land.    By  will,  not  deemed  a  revocation, 
i  5955. 
devisees  take  subject  to,  §  5955,  5967  n. 
Dower  especially  assigned,  to  be,  ?  6164. 
Clarities.    Bequest  to,  when  valid,  §  5915. 
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Cliattel  mortgage.  When  to  be  filed  and  reeled,  p.  208, 

i  (5070  n. 
Child.    See  Heir,  Infant. 
Adoption  of,  §  3137-3140. 
Advancements  made  to,  ?  4169-1172,  5962. 
Apprenticeship  of,  ?  6293. 
Bastard,  right  of  inheritance,  §  4174. 

legitimated,  when,  §  4175. 
Can  not  act  as  executor  until  of  age,  §  6001. 
Can  not  be  separated  from  mother,  when,  p.  422. 
Damages  for  death  by  wrongful  act,  §  6134,  6135. 
Descent  and  distribution  to,  §  4158  et  seq. 
Effect  of  birth  of,  after  execution  of  will,   §  5959, 

5061,  5976. 
Entitled  to  be  present  at  making  of  appraisment, 
i  6034. 
to  one  year's  allowance  for  support,  §  6040. 
to  what  personal  property  of  decedent,  §  6038,  9. 
to  full  share  of  testator's  estate,  when  absent, 
born  after  execution  of  will  or  erroneously 
supposed  to  be  dead,  g  5961. 
contribution  in  such  case,  §  5961,  5976. 
Posthumous,  inherits,  §  4179 . 
Right  to  contest  will,  I  5933. 
to  contest  supplied  record  of  will,  continues  till, 
etc.,  I  5952. 
Eights  of,  under  foreign  will,  not  concluded  until, 

etc.,  §  5967. 
Takes  deceased  parents'  share  of  devise,  §  5971. 
Vagrant    or    incorrigible,   sent    to    asylum,  etc., 

§  3140a. 
When  incompetent  to  testify,  §  5210.    Annotated 
Code  of  Civil  Procedure. 
Children's  Home.    Vagrant  or  incorrigible  child  may 

be  sent  to,  §  3140a. 
Cinciniiati.    Disposition  of  escheated  land  in,  ?  4186, 

4187. 
Citation.    Of  assignee  to  give  bail  in  case  of  unsettled 
assignments,  §  6345. 
executor,  etc.,  to  return  inventory,  ?  6047. 
additional  inventory,  §  0061. 
to  return  sale  bill,  §  6087. 
to  render  an  account,  §  6178. 
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of  insolvent  estate,  2  6252. 
to  compel  distribution,  {  6195. 
service  and  return,  ?  6195-7. 
officer  of  municipal  corporation  guilty    of  mis- 
feasance, etc.,  §  1732. 
person  to  attend  settlement  of    trusteeSi  etc., 

§  G329. 
person  suspected  of  concealing,  etc.,  assets  of 

estate,  ^  6053. 
person  to  produce  papers  or  give  evidence  rela- 
tive to  lost  record,  i  528a. 
special  administrator  to  deliver  over  property  to 

executor,  etc.,  ?  6011. 
trustee  of  non-resident  minor,  etc. ,  J  6329. 
widow  to  make  election  under  will,  ?  5963. 
City.    Appropriation  of  private  property  for,  §  2232 
et  seq.    See  Appropriation  op  Property. 
Devise  or  bequest  to,  when  valid,  i  5915. 
Guardian  may  invest  in  bonds  of,  §  6269. 
City  Solicitor.    To  be  furnished  with  copy  of  com- 
plaint against  municipal  officer,  §  1732. 
to  appear  on  behalf  of  complainant,  i  1733. 
Claims.    See  Adminstrator^s  and  Executor's  Claims. 

See  Assignments  for  Creditors'  Claims. 
Clergymen.    May  solemnize  marriages,  how,  ?  6385. 
How  may  obtain  license  to  solemnize  marriages, 

i  6386,  See  Marriage. 
To  keep  registry  of  deaths,  etc.,  ?  6396. 
to  report  deaths  registered  to  probate  jud^e,  when, 
§  6396. 
penalty  for  neglect,  ?  6396. 
Clerk.    Duties  of  on  sale  of  decedent's  personal  prop- 
erty, §  6084,  6086. 
of  board  of  education  in  proceedings  to  establish 

joint  sub-district,  ^  3933,  3940. 
of  deputy  clerk  of  probate  court,  i  533. 
.  can  not  practice  law,  §  534. 
probate  judge  may  appoint,  §  533. 
probate  judge  may  perform  duties  of,  §  533. 
of  common  pleas,  when  probate  judge  is  inter- 
ested, I  635. 
pf  common  pleas,  on  appeal^  §  6410. 
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Oloek.    When  widow  and  children  entitled  to,  ?  6038. 
Cloth.    What  widow  and  chidren  entitled  to,  |  6038. 
Codicil.    Definition,  J  5913  n. 
Form,  i  5916  n. 

Stealing,  destroyinj?  or  secreting,  how  punished, 
i  6859  R.  S. 
allegation  of  property  or  value  unnecessary  in  in- 
dictment, ?  7224  R.  S. 
Will  construed  to  include,  g  5913,  59G7  n. 
When  will  revoked  by,  i  5953. 
CommlMlon.    Powers  of  probate  court  to  issue,  §  539. 
Probate  judge  to  receive  from  Governor,  p.  418. 
To  take  deposition  of  witness  to  will,  i  5928. 
To  take  widow's  election  as  to  will,  §  5965. 
Commiuions.    Assignee's  or  trustee's*  1 6357. 

Executor 'sor  administrator's,  §  6188. 
Commiuioner.    Appointment  and  duties  in  relation  to 
lost  records,  ?  5286. 
salary,  i  528&. 
term  of  office,  ?  5286. 
When  special  master  to  be  appointed,  §  5286. 
Executor's,  etc.,  account  may  be  referred  to  special, 
I  6186. 
CommiMionen.    Appointment  of  in  application   for 
joint  sub-district,  ?  3938. 
oath  and  duties  of,  i  3939. 
report  of,  §  3941. 
effect  of  report^  §  3942. 
to  report  as  to  railroad  ditches,  §  3343. 
in  Qontest  of  election  for  county  seat,  i  3017. 
Commissionen  of  County.    To  furnish  books  for  pro  bate 
court,  i  528. 
To  apply  to  probate  court  to  appoint  appraisers  of 
material  in  one-mile  pike  cases,  §  4782. 
in  two-mile  pike  cases.  |  4854. 
May  take  by  devise,  §  59J5  n. 
ComnLlBBioners  of  insolvents.    See  Administrators  and 
Executors,  §  6224  et  seq. 
Appointment  of  by  Probate  Court  of  each  county, 

§  6359. 
Bond  of,  f  6359. 
to  require  of  non-resident  applicant,  {  6366. 
of  resident  applicant,  when,  J  6366p 
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ma.^  sue  on  applicant's  bond,  i  6368. 
distribution  of  proceeds  of  recovery,  {  6368. 
Certificate  eranted  by,  i  6367. 

to  effect  discharge  of  debtor,  {  6379. 
Evidences  of  claim^  title,  etc.,  to  receive  from 

debtor,  i  6361. 
Examination  of  debtor  to  take  in  writing,  {  6365. 
Exempt  property,  to  decide  upon  value  of,  i  6361. 
Fees  and  compensation,  J  6382. 
Master  commissioner,  when  may  perform  duties 

of,  i  6383. 
Notice  of  applicant,  when  and  how  to  publish, 

i  6370. 
Oath  to  require  of  applicant,  I  6364. 
form  of,  i  6364. 
may  administer  oaths,  J  6380. 
Office,  where  to  be  kept,  ?  6360. 
Procedure  when  applicant  fails  to  file  petition  in 

courtj  i  6378. 
Prosecutes  suits  on  claims  assigned,  J  6362. 
may  prosecute   and   defend  pending   suits    of 
debtor,  J  6362. 
Receives  assignment  of  debtor's  property,  ?  6362. 

form  and  effect  of  such  assignment,  §  6362. 
Record  of  proceedings  open  to  inspection,  §  6369. 
Removal  and  resignation,  i  6360. 
Report  of  to  court,  i  6371. 
Schedules  for  debtor,  when  to  make,  §  6361. 
Term  of  office,  i  6359. 

Transfers  by  debtor  after  arrest,  void,  §  6363. 
Vacancy,  how  filled,  ?  6360. 
Common  Fleas  Court.  Appeals  to,  i  6407.    See  Appeal. 
from  refusal  to  admit  will  to  probate,  §  59 J4,  5. 
Jurisdiction  in  action  asking  direction  of  court  re- 
specting trust,  etc.,  §  6202. 
account,  to  compel  filing  of  in  action  on  assign- 
ee's or  trustee's  bond,  §  6341. 
to  compel  foreign  executor,  etc.,  to  account, 

§6131. 
to  review  settlement  of   guardian's  account, 
"  6289. 
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appropriation  of  property  by  municipal  corpor- 
ation, ?  2236. 
by  private  corporation,  when,  §  6440,  7. 
bond,  action  on  administration,  §  6215. 

on  assigQce's  or  trustee  s  §  6341. 
boys  industrial  school,  may  commit  to,  ?  753. 
contest  of  election  of  probate  judge,  testimony 

certified  and  transmitted  to.  §  3000. 
delivery  of  property  in  action  by  trustee  of  in- 
solvent debtor,  to  compel,  §  6340,  1. 
distribution,  to  enforce  order  of,  §  ()200. 
foreign  executor,  etc.,  to  compel  toa6count,  §  6131. 
fraudulent  conveyance  to  set  aside,  §  6140,  6344. 
girl  arrested  for  crime  recognized  to  appear  be- 
fore, §  771. 
injury  by  wrongful  death,  action  for,  §  6134,  5. 
liens  in  action  for  sale  of  real  estate  by  executor, 
etc.,  to  adjust,  §  6145. 
by  assignee,  §  6351. 
proceedings  by  creditors  against  heirs,  etc.,  after 
settlement,  §6217,6218. 
to  condemn  unfinished  road  bed  of  railroad, 
?  6447. 
sale  of  land  by  executor,  ?  6137. 

and  recover  lands   fraudulently  conveyed, 
§  6140. 
by  guardian,  §  525. 

by  assignee  of  insolvent  debtor  to  adjust  liens, 
8  6351. 
when  probate  judge  interested,  ?  535,  6440. 
Powers  and  duties  as  to  foreign  executors,  etc., 
i  6130-3. 
as  to  award  of  arbitrators,  ?  6095,  6. 
Rules  of,  to  be  observed  by  Probate  Court  so  far  as 

applicable,  §  537. 
Special  term  for  trial  of  condemnation  case,  ?  2239. 
Transcript  of  judgment  of  Probate  Court  delivered 
to  clerk  of,  and  execution  issued  on,  when, 
§  6058. 
Compensation.    See  Fees. 
Administrator's  and  executor's,  ?  6188. 
effect  of,  provided  by  will,  §  6188. 
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of  special  administrator,  2  6009. 
of   administrator,    etc.,    of    deceased    gaardian, 
g  G291 . 
Appropriation  of  property  for  ditch,  county,  §  4469. 
township,  §  4539. 
levee,  §  4(i03. 

municipal  corporation,  ?  2245. 
pike,  one-mile  assessment,  §  4783. 

two-mile  assessment,  §  4855. 
private  corporation,  p.  o80,  2  6432. 
roads,  ^  4027,  4703. 
Assignee's  or  trustee's,  ?  6.'^57. 
Commissioner  of  insolvent  estate,  §  0253. 
in  assignments  to  avoid  arrest,  i  6382. 
for  restoration  of  lost  records,  7,  ^  5586. 
Examiner  of  county  treasury,  0129. 
Guardian's,  ?  6288. 
Physician's  employed  to  attend  insane  person  in 

infirmary  or  jail,  p  4J1,  §  707. 
Probate  judge's,  g  516.    See  Fees. 
Trustee's,  §  6333,  6357  p.  328. 

Witnesses',  jurors',  sheriffs,  coroner's,  etc.,  ^  6405. 
Complaint.    Against  municipal  officer  guilty  of  mis- 
feasance, etc.,  §  1732. 
county  auditor,  §  1031. 
girl  leading  vicious  life,  etc,  §  769. 

or  charged  with  criminal  offense,  §  774. 
When  assets  of  estate  are  concealed,  embezzled, 
etc.,  ^  6053. 
Compounding  debts,  etc.    By  executor,  etc.,  §  6073,  7. 
Compromise.    Of  desperate  claims  by  executor,  etc., 
I  6350. 
by  assignee,  §  6r;50. 
Of  insane  widow's  dower  by  guardian,  ?  6307. 
Conceding,  embezzling  assets,  etc.    Proceedings  against 

persons  suspected  of,  J  6053. 
Condemnation    of   property.     See    Appkopriation    of 

Property,  I  2232,  2261,  6414,  6453. 
Conditions.    Construction  of,  in  wills,  p.  163,  ?  5967. 
Confirmation.    Of  sale  of  real  estate  by  executor,  etc., 
I  6162. 
by  assignee  of  insolvent  debtor,  §  6350, 
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by  guardian,  ?  6287. 
01  viewer's  or  reviewer's  report  in  road  appeals, 
§  4693. 
Com ent.    Of  parent  or  guardian  to  marriage  of  minor, 
2  6384. 
how  given,  ?  6390. 
Of  creditors  of  insolvent  debtor  that  business  be 

carried  on  by  assignee,  §  6350. 
Of  guardian,  etc.,  to  sale  of  land,  §  6143. 
Of  parents  to  adoption  of  child,  §  3137. 
Conservator.    Powers  of  foreign,  of  idiot,  imbecile,  etc., 

i  6315. 
Consolidation.    Of  appeals  in  county  ditch  cases,  §  4474. 
in  township  ditch  cases  §  4534. 
in  removal  of  drifts,  §  4575. 
Constable.   Amercementof,  guilty  of  misconduct,  ?  541, 
542. 
Appointment  and  salary  in  Hamilton  and  Cuyahoga 

counties,  p.  419. 
Fees  of,  ?  6405. 

To  attend  court,  serve  process,  etc.,  §  540. 
Constitutional  provisions.    As  to  establishment  of  pro- 
bate court,  p.  1. 
jurisdiction  of  probate  court,  pi. 
appropriation  of  property,  p.  382. 
Constmction,    Of*  living^  and '*  died"  under  statutes 
of  distribution  and  descent,  ?  4178. 
Of  term  *'  will "  in  statute.  ?  5913. 
Of  words  in  will,  p.  162,  g5967. 
Construction  of  will.    §  5987  n.  5980.     See  Wills. 

Action  in  common  pleas  to  obtain,  g  6202. 
Contempt  of  court.    Power  of  probate  judge  to  punish, 
§  538. 
Punishment  for,  ?  543. 
Contest.    iSee  Elections. 
Of  election  of  justice,  ?  572. 
Of  election  of  probate  judge,  §  2997-3002. 
Of  election  for  county  seat,  §  3015. 
contestor's  notice  and  bond,  §  3016. 
publication  of  notice  and  appointment  of  com- 
missioner, §  3017. 
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Contest  of  will.    ?  5858-5866.      Annotated  Code   of 
Civil  Procedure. 
Duty  of  judge  on  notice  of,  §  5930. 
Of  foreign,  can  not  be  made  in  this  state,  J  5967. 
Uncontested,  probate  after  two  years  binding,  g  5933 
saying  of  right  of  infants,  insane  persons,  etc., 
?  5933. 
Of  supplied  record  of  will,  §  5952. 

limitation  and  saving  of  rights,  §  5952. 
Powers  of  executors,  etc.,  during,  g  6019a. 
Contingent  debts.     Against  insolvent  estate  of  dece- 
dent, provisions  for,  g  6227,  6228. 
Contingent  dower.    See  Dower. 
Contingent  remainder.     Definition,  g  5913  n. 
Contract.    For  sale  of  real  estate  of  decedent,  how  en- 
forced, i  6800.     Annotated  Code  of  Civil 
Procedure, 
of  guardian  of  idiot,  etc..  ?  6313. 
of  insolvent  debtor,  §  6350. 
To  perform  labor  in  levee  case,  ?  4610. 

railroad  ditch  case,  §  3345. 
Liability  of  estate  of  decedent  on  joint  contract, 
i  6102. 
Contribution.    Among  heirs,  devisees,  etc.,  to  raise 
portion  of  child  reported  dead,  born  after 
execution  of  will,  etc.,  §  5961 ,  5976. 
to  raise  portion  of  devisee  witness  to  will,  w^hen, 

?  5925. 
when  devised  or  bequeathed  property  taken  to 
pay  debts,  §  5973. 
except  when  will  otherwise  provides,  ?  5974. 
portion  of  child,  born  after  execution  of  will  or 

supposed  to  be  dead,  subject  to,  §  5976. 
if  any  liable  to,  are  insolvent,  how  others  to 

make  up  deficiency,  g  5977. 
such  cases  may  be  determined  in  a  single  action, 

§  5978. 
or  adjusted,  etc.,  upon  order  of  sale  to  pay  debts, 
§  5979. 
Among  heirs,  devisees,  etc.,  to  pay  claims  after 
settlement  of  estate,  i  6218. 
efiect  of  provisions  of  will,  for,  ?  621 S. 
limitation  of  action  by  creditors,  §  6218. 
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estate  of  any  heir,  etc.,  liable  after  his  death, 

i  6219. 
when  two  or  more  liable  creditor  may  proceed 

against  all  in  one  action,  g  6220. 
effect   of   insolvency,  etc ,  of   heir  or  devisee, 
§  6221. 
liable  to  indemnify  others,  §  6223. 
how  indemnity  recovered,  §  6223. 
Conveyance.     See  Deed,   Fraudulent  Conveyance, 
Gift,  Sale. 
To  hinder  delay  or  defraud  creditors,  void,  §6344. 
To  avoid   proceedings  against  persons  suspected 
of  concealing,  etc. ,  assets  of  estate,  void, 
§6060. 
Of  real  estate  of    decedent,  sold   to    pay  debts, 

i  6162. 
By  arrested  debtor  after  arrest,  void,  §  6363. 
Cooking  utensils.     AVidow  and  children  entitled  to, 

§6038. 
Copy.    See  Certified  Copy. 
Of  assignment  to  be  filed  in  court,  §  6335. 
Of  will  to  be  exhibited  to  court  in  sale  of  lands, 

i  6152. 
Of  report  of  examiners  of  county  treasury  to  be 
recorded,  published,  etc.,  §  1129. 
Coroner.    Amercement  of,  §  541. 
Duties  of,  ?  540. 

as  to  property  found  on  dead  person,  §  1224, 1226. 
Fees,  §  6405. 
Corporation.   Appropriation  of  property  bv  municipal, 
§  2232-2261. 
private,  §  (>414-6453. 
Assignment  by,  ?  6335  n. 

does  not  work  dissolution,  |  6335  n. 
How  stock  of  sold  by  executor,  etc.,  §  6080. 
Costs. 
Administration  of  estates: 
Accounts,  notice  of  filing,  §  6402. 

in  action  for  not  filing,  §  6213. 
Action  for  wrongfully  causing  death,  deducted  from 

damages,  i  6135. 
Bond,  to  pay  costs  of  contesting  claim,  §  6098. 
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to  pay  debts  and  prevent  sale,  ?  GU6. 
amount  of  recovery  in  action  on  administra- 
tion bond  for  not  filing  account,  §  6213. 
when  defendant  to  recover  costs,  ?  6213. 
Claim  rejected  at  instance  of  heir  or  creditor,  ^  6098. 
Distribution  in  action  to  enforce  order  of,  §  6197, 6198. 
Insolvent  estate,  on  appeal  from  commissioners' 
rejection  of  claim,  'i  6230. 
on  reference  of  disallowed  claim,  J  6242. 
Inventory,  hearing  exceptions  to,  2  6024. 
Liability  of  executors,  etc.,  for,  §  6106. 
Preferred  claim,  §  6090. 
Reference  of  claim,  ?  6096. 

of  insolvent  estate,  ?  6242. 
Sale  of  real  estate,  application  of  money  to  pay, 
§  6165. 
must  be  set  out  in  petition  for,  ?  6141. 
bond  to  pay,  and  prevent  sale,  §  61-16. 
when  order  of  sale  objected  to,  §  6153. 
Security  for,  when  executors,    etc,  not  required 
to  give,  §  5340.     Annotated  Code  of  Civil 
Procedure. 
Surety  of  executor,  etc.,  applying  for  release,  §  6204. 
Appropriation  of  property: 
See  Ditch  Appeals,  Road  Appeals,  etc.,  infra. 
By  municipal  corporations,  ?  2249,  2254. 
By  private  corporations,  g  6451,  6446. 

when  costs  may  be  apportioned,  i  6452. 
when  action  may  be  brought  against  corpor- 
ation for,  ?  6435. 
Assignment  for  creditors: 
Accounts,  of  notice  of  filing,  §  6402. 
Fraudulent  conveyance  in  action  to  set  aside,  ?  6344. 
Rejected  claim,  suit  on,  §  6352. 
Release  of  arrested  debtor,  proceedings  for,  ?  6377. 
When  claim  disallowed  on  application  of  assignor 

or  creditor,  §  6353. 
Miscellaneous: 

Boys*  Industrial  School,  of  commitment  to,  ?  759. 
Criminal  procedure,  §  6470. 
indorsement   for  costs   and  judgment  thereon, 
§6171. 
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paid  into  county  treasury,  §  54S. 
on  violation  of  conditional  pardon,  p.  418. 
Ditch,  appeal,  county,  g  4470-3,  4506. 
township,  ?  4541, 
railroad,  i  3346. 
Drift,  removal  of,  §  4581. 
Election  of  justice  of  peace,  contest,  §  578. 

of  probate  judge,  2  3002. 
Girls'  Industrial  Home,  commitment  to,  J  771. 
Inquest  of  lunacy,  §  710,  748. 
Joint  sub-district,  security  for,  ?  393"). 
judgment  on  report  against  establishment  of  ,§  31>43 
for  establishment  of,  §  3945. 
Levee,  construction  of,  etc.,  2  4604,  4613. 
Municipal  officer,  complaint  against,  ^  1736. 

security  for  costs  to  be  furnished  by  plaintiff,  J 1732. 
Kailroad  ditch  case,  §  3346.  • 
Records,  of  restoring  lost  or  destroyed,  how  paid, 
§  528c. 
on  reference  to  special  master,  ?  5286. 
Road,  appeal,  ?  4629,  4630. 
how  taxed,  'i  4705. 
judgment  for,  how  rendered,  §  4706. 
Security  for  on  complaint  against  municipal  officer, 
i  1732. 
in  proceeding  to  establish  joint  sub-district,  §  3935. 
Unclaimed,  probate  judge,  etc.,  to  make  list,  when, 
and  post  in  office,  p.  412. 
how  disposed  of,  p.  412. 
CoxLxioil.    Concurrence  of  two-thirds  necessary  for  con- 
demnation of  property,  'i  2234. 
Proceedings  on  complaint  against  members  guilty 
of  misfeasance,  etc.,  ?  1732-1736. 
Counter  claim.    To  be  set  forth  in  affidavit  to  claim 

against  insolvent  estate,  §  6354. 
County     Authenticated  copv  of  will  filed  in  other, 
effect,  §  5037. 
Devise  or  bequest  to,  when  valid,  §  5915. 
Guardian  may  invest  in  bonds  of,  §  6269. 
Where  actions  against  executor,  etc.,  guardian  and 
trustee  may  be  brought,  §  5031 .    Annotated 
Code  of  Civil  Procedure. 
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CountT  Anditor.    See  Auditor. 
County  oommiflsioners.    See  Commi&sioxers. 
County  ditch  appeals.    See  Appeal,  §  4403,  ei  seq. 
County  infirmary.    See  Infirmary. 
County  road  appeals.    See  Appeal,  2  4689  et  seq. 
County  seat.    Contest  of  election  as  to,  §  301  ■>. 
Contestor's  notice  and  undertaking,  <f.  ;^0H>. 
Publication  of  notice  and  appointment  of  commis- 
sioner, §  3017. 
County  treasury.    Appointment  of  examiners  of  l)y 
probate  judge,  §  1129. 
their  qualifications,  duties  and  fees,  2  1129. 
duty  of  county  auditor,  ?  1129. 
when  auditor  of  state  may  appoint  examiner  of, 
§1129. 
duty  of  such  examiner,  ?  1129. 
penalty  for  violation  of  law,  §  1120. 
Court.    See  Common  Pleas,  Justice  op  the  Peace, 

Probate  Court,  Superior  Court. 
Court  House.     Plans,  etc.,  of,   approved  by  probate 

judge,  i  797  R.  S. 
Cow.     Widow  and  children  entitled  to,  or  what  else, 

§  6038. 
Credit.     Given  by  executor,  etc.,  in  sales  of  personal 

property,  §  6081,  2. 
Credits.    To  be  returned 'in   inventory  and  adminis- 
tered, §  5996,  6006. 
Creditors. 
Administration  of  estates: 
Desperate  claims  may  be  filed  for  benefit  of, 

?6077. 
Direction  of  court  may  be  asked  respecting  estate, 

§  6202. 
Distribution  may  compel,  when,  ?  G195. 
Insolvent     estate.      See     Administration     of 

Estates,  ?  6224,  6253. 
Inventory,  may  be  present  at  taking,  J  6034. 

may  compel  filing  of,  §  6047. 
Lien  on  personal  property  when  not  aflTected, 

i  0091. 
Limitation  of  action  by,  ?  6113. 
as  to  claims  accruing  after  four  years,  §  6113. 
assets  received  after  four  years,  §  6114, 
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claims  not  due  in  four  years,  §  6116. 
on  rejected  claim,  §  6097-8. 
extension  of  limitation,  J  6120,  6121,  6. 
See  Limitation  of  Actions. 
Proceedings  on  complaint   against  person  sus> 

pected  of  concealing  assets,  §  6053-9. 
Proceedings  against  heirs,  etc.,  after  settlement, 

?  6217,  et  8€q. 
Requisition  on  executor,  etc  ,  to  reject  claim, 

§6098. 
When  to  be  paid  pro  rata,  §  6090. 
When  entitled  to  administration,  2  G005,  6913. 
When  may  be  paid  before  debt. due,  §  6104,  6115. 
When  executor,  etc  ,  liable  to  suit  of  creditor, 

§  6108. 
When  may  sue  on  administration  bond,  §  6210. 
Assignment  for  creditors: 
Assignments  preferring,  inure  to  the  benefit  of 
all,  §  6343. 
to  hinder,  delay  and  defraud,  void,  §  6344. 
Limitation  of  time  for  filing  claims,  §  6352. 

of  action  on  rejected  claim,  §  6352. 
May  carry  on  assignor's  business,  when,  i  6350. 
Parties,  not  necessary,  in  action  against  assignee, 

p.  ?33§6335. 
Removal  of  assignee  on  application  of,  §  6336. 
Criminal    procedure.      Amendment    of    information, 
§  6458. 
Appearance  of  accused,  ?  6467. 
Charges  to  be  distinctly  read  to  accused,  §  €459. 
Common  pleas,  provisions  of  to  govern,  etc.,  §  6472. 
Compensation  of  probate  judge,  how  paid,  §  6470. 
Continuance,  when  amendment  material,  §  6458. 
Costs  and  fines  to  be  paid  into  county  treasury, 
§  6470. 
how  collected,  §  6470. 

prosecutor  may  be  required  to  indorse  informa- 
tion for,  ?  6471. 
when  prosecutor  liable  for,  §  6471. 
when  court  to  render  judgment  against  prosecu- 
Xqt  for,  f  6171. 
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Counties  in  which  probate  judge  has  jurisdiction, 

§  t)454. 
Cuyahoga  county, transfer  of  criminal  business  by 
common  pleas  to  probate  court  of,  'i  6454a. 
Discharge  of  prisoner,  proceedings  for,  p.  413. 

when  prisoner  insane  or  idiot,  p.  414. 
Error,  proceedings  in,  J  7356,  ei  seq.,  R.  8. 
Fugitives  from  justice,  arrest  of,  §7156-8,  R.  S. 
Indictment  by  grand  jury  not  required,  i  6455. 
Information  'to  be  filed  by  prosecuting  attorney, 
i  6455. 
shall  not  be  quashed  for  error  in  original  exami- 
nation, g  6456. 
may  be  amended,  §  0458. 
Jurisdiction  of  probate  court  in  certain  counties, 

§  6454. 
Jury  may  be  demanded  by  defendant,  when,  ?  G405. 

how  drawn  and  summoned,  ^  6466. 
Misdemeanors,  counties  in  which  probate  court  has 

jurisdiction  of,  §  6454. 
Pardon,  duties  of   probate  judge  on  violation  of 

conditions  of,  p.  418. 
Pleas  to  be  entered  by  defendant,  i  6460. 
may  be  oral,  but  must  be  entered  on  record, 

i  0461. 
its  form  and  effect,  ?  6461. 
of  not  guilty  to  be  entered,  when,  §  6463. 
evidence  under,  i  6462. 
Prosecuting  attorney  to  file  information^  ?  6455. 
may  require  prosecutor  to  indorse  information 

for  costs,  i  6471. 
on  violation  of  conditional  pardon,  p.  418. 
Prosecutor,  maybe  required  to  indorse  information 
forcosts,  ?  6471. 
when  liable  for  costs,  ?  0471 . 
when   judgment  to  be  rendered  against   for 
costs,  §6471. 
Recognizance  of  accused,  §  6457  and  i  7161  R.  S, 
how  taken  and  returned,  §  6467. 
commitment  to  jail  of  witness  refusing  to  give, 
i  7153,  R.  S, 
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Terms,  court  to  hold  monthly,  commencing  when, 
§0468. 
how  county  commissioners  may  fix,  ?  6468. 
Trial  of  accused,  when,  §  6469. 

by  judge,  when  jury  not  demanded,  §  6464. 
Warrant  for  arrest  of  defendant  to  be  issued  by 
probate  judge,  §  6457. 

Criminal  Esoord.    To  be  kept  by  probate  judge   and 

what  to  contain,  ?  528.         . 
Crops.    Assets  in  hands  of  executor,  etc.,  J  6026. 

Purchaser  may  enter  premises  to  gather,  §  6027. 

Sale  of,  what  may  be  deferred,  J  6074. 

Crosi-petition.      Of  creditor  in  action  to    set    aside 
fraudulent  conveyance,  §  6344. 
Of  defendant  in  action  for  sale   of  land,  p.    244 
§6143  n.    . 

Curtesy.    Estate  by,  abolished,  §  4176  n. 

Custody.    Of  files,  etc.,  of  probate  court,  §  533. 
Of  minor,  by  guardian  of  person  and  estate,  §  62G4. 

Cuyahoga  county.    Appointment  of  constables  by  pro- 
bate judge  of,  p.  419. 
Salaries  of  probate  ludge  and  deputies,  p.  422. 
Transfer  of  criminal  business  by  common  pleas  to 
probate  court  of,  2  6454a. 

Daniages.      For  appropriation  of  property,  p.  380,  382. 
?64I4n. 
for  ditch,  county,  §  4469. 
township,  §  4539. 
levee,  §4003. 

municipal  corporation,  §  2245. 
pike,  one-mile  assessment,  §  4783. 

two-mile  assessment,  §  4855. 
private  corporation,  §  G432. 
roads,  county,  state  and  township,  g  4627,  4703. 
For  death  by  wrongful  act,  p.  239  §  6135. 
refusal  to  produce  will,  §  5924. 
unfaithful  administration,  §  6209. 

Dead  body.    Disposition  of  property  found  on,  §  1224- 

1228. 

3)eaf  person.    May  make  a  will,  ^  5914.  R, 
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Death.    Action  for  injury  by  wrongful,  §  6134. 

for  whose  benefit  and  by  whom  to  be  brought, 

§6135. 
limit  and  distribution  of  damages,  §  6135. 
limitation  of  action,  g  6135. 
power  of  executor,  etc.,  to  settle  amount  to  be 
paid,  i  6135. 
Of  assignee,  court  must  appoint  trustee,  i  6337. 

legal  representative  must  settle  account,  'i  6341. 
Of  executor  or  administrator,  when  and  by  whom 
final  account  may  be  rendered,  §  6175a. 
of  sole  executor,  administration  with  will  an- 
nexed, to  be  granted,  i  6003. 
of  estate  directed  or  devised  to  be  sold,  ?  5980. 
when  there  are  two  or  more  executors,  §  5980. 
Oc  guardian,  executor,  ete.,  to  settle  account,  §  6291. 
Of  surety  on  bond  of  executor,  etc.,  releases,  §  6204. 
Of  trustee,  executor,  ete.,  to  render  final  account, 

?  6330.       • 
Of  ward  to  terminate,  lease  unless,  etc.,  §  6301. 
of  one  of  several  wards,  efiect,  §  6301. 
lien  of  tenant  for  improvements,  §  6301. 
of  imbecile  ward  to  terminate  lease,  unless,  etc., 
i  6308. 
lien  of  tenant  for  improvements,  §  6308. 
Record  of  deaths  to  be  kept  by  probate  judge,  §  6395. 
statistics  to  be  obtained  by  assessors,  §  6396. 
duties  of  physicians  and  clergymen,  §  6396. 

Decedent's  estate.  See  Administration  op  Estates. 

Decision.    See  Judgment. 

Declination.    By  widow  or  next  of  kin,  of  administra- 
tion, i  600.5. 
By  trustee  of  insolvent  estate,  ?  0340. 

Decree.    See  Judgment. 
Deed.    Of  assignment  for  creditors,  §  6335  n. 
Of  assignee  of  insolvent  debtor,  §  6350. 
Of  county  auditor  on  sale  of  escheated  lands,  ?4184. 
Of  executor  or  administrator  under  power  of  will, 
§  5980. 
under  order  of  court  to  sell  land,  g  0162. 
when  survivor  purchases  partnership  property, 
i  3170. 
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Deed —  Continued. 

on  completion  of  decedent's  real  contract,  i  5801. 
Annotated  Code  of  Civil  Procedure. 
Of  ^ardian  on  sale  of  ward's  land,  §  6287. 
of  insane  widow's  dower,  i  6307. 
releasing  ward's  tax  title,  §  6294. 
Of  trustee  for  non-resident  minor,  etc.,  ?  6323. 
Deed  of  gift.    Order  of  descent  of  real  estate,  where 

title  came  by,  §  4158,  4160. 
Defense.    Of  infant  by  guardian  ad  litem,  §  5003.     An- 
notated Code  of  Civil  Procedure. 
Of  insane  person  by  guardian,  §  5000  Id. 
In  action  on  administration  bond  for  not  filing  ac- 
count, i  6213. 
Definition.    * 'Bequest,"  p.  133. 
Codicil,  p.  p.  133. 
Contingent  remainder,  p.  133. 
"Devise,"  p.  133. 
Eminent  domain,  p.  383. 
Executory  devise,  p.  134. 
Idiot,  i  720. 
"Imbecile,"  |  6302. 
"Insane,"  §  720. 
Legacy,  133. 
Levee,  §  4596. 
Lunatic,  \  720. 

"Needy  circumstances,  "  §  720. 
Residuary  legatee,  p.  133. 
Vested  remainder,  p.  133. 
Deposit.    Of  amount  of  verdict  in  appropriation  pro- 
ceedings entitles  corporation  to  possession, 
?  6133. 
Of  will  with  probate  judge,  ?  5917-5920.  See  Will. 
Unclaimed  bank,  disposition  of,  etc.,  p.  414  et  seq. 
Deposition.     See  §  5262-5287  Annotated  Code  of  Civil 
Procedure. 
On  trial  in  Probate  Court,  ?  6404. 
Probate  judge  may  take,  ?  526. 
Deputy  olerk.    Probate  judge  may  appoint,  §  533. 
may  take  security  from,  ?  533. 
may  perform  duties  of,  §  533. 
Oath  and  powers  of,  §  533. 
Can  not  practice  law,  §  534. 
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Deputy  clerk — Continued. 

nor  prepare  pleadings,  etc.,  ?  534. 
nor  make  out  accounts  or  records,  etc.,  §  534. 
but  may  finish  business  commenced  by  him,  1 534 
Salary  of,  of  Cuyahoga  county,  p.  422. 
Deputy  sheriff.     Duties  of,  ^  540. 
Descent  and  distribution,  statute  of. 
Advancements,  how  treated,  ^  41C9. 
where  greater  or  less  than  heir's  share,  J  4170. 
where  wholly  real  or  personal,  §  4171. 
when  value  of  expressed  in  deed,  ^  4172. 
Aliens  and  heirs  of  may  inherit,  §  4173. 
Bastards  may  inherit  and  transmit  inheritance, 

g  4174. 
Curtesy,  estate  by  abolished,  J  4176  n. 
Dower,  §  4188. 

Escheated  estates,  rules  as  to,  1 4180. 
to  be  sold  by  county  auditor,  §  4183. 
appraisal,  terras  of  sale  and  deed,  §  4184. 
disposition  of  proceeds,  §  4185. 
in  Cincinnati,  §  4186. 
when  revert  to  State,  §  4187. 
Heir  at  law,  how  designated,  §  4182. 
Illegitimate  child  when  deemed  legitimate,  I  4175. 
Permanent  leaseholds,  how  descend,  §  4181. 
Personal  estate,  distribution  of,  §  4163. 

widow  or  widower  entitled  to  what,  §  4176. 
Posthumous  child  of  intestate  to  inherit,  i  4179. 
Real  estate,  order  of  descent  where  title  came  by 
descent,  devise  or  deed  of  gift,  §  4158. 
where  title  came  by  purchase,  §4159. 
when  to  pass  to  husband  or  wife  and  when  to 

next  of  kin  of  intestate,  §  4160. 
when  to  children  of  former  husband  or  wife, 
§  41<>1. 
Real  and  personal  estate,  when  to  descend  to  chil- 
dren of  intestate  and  how,  §  4164. 
when  all  descendants  of  equal  degree  of  consan- 
guinity, ?  4165. 
when  there  are  living  both  children  and  heirs  of 
deceased  children,  §  416('». 
extent  of  application  of  such  provision,  ?  4167, 
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Deioant  and  diitribntioii,  itatute  ot— Continued. 

of  estate  which  came  from  former  husband  or 
wife,  i  4162. 
Widow  or  widower  entitled  to  what  amount  of  per- 
sonalty, i  4176. 
of  realty,  §  41 88. 
DetoriptioiL.    Of  dead  body  and  property  found  there- 
on, i  1224. 
Designating  lieir-at-law.     By    declaration    in    court, 

§  4182. 
Beiperate  olaims.    Disposition  of,  of  decedent's  estate, 
i 6077-6079. 
of  insolvent  debtor,  §  6350. 
Deitroyed  reoordg.    How  restored,  ?  528  a.    See  Rbc- 
oRDS,  Will,  §  5949-6952. 
Judge  to  make  rules  as  to  testimony  and  appoint 

commissioner,  §  5286. 
costs  ol  restoring,  how  paid,  i  528o. 
forms,  i  528a,  et  seq. 

rules  of  Hamilton  County  Probate  Court  in  rela- 
tion to,  §  5286. 
Destroyed  will.  New  record  or  probate  of,  §  5919-5952. 

See  Will. 
Devise  of  land.    See  Devisee  ;  Will. 
Action  to  obtain  construction.  }  6202. 
Charge  upon  not  revocation,  i  5955. 
Charitable,  when  valid,  i  5915. 
Forfeited  by  neglect  to  probate  will,  ?  0943. 
How  land  that  came  by  passes,  ?  4158,  4160. 
Lapses,  when,  §  5971. 

Title  to  in  other  county,  how  perfected,  §  5932. 
To  witness,  void,  when,  §  5925. 
To  whom  may  be  made,  i  5914,  5915. 
What  passes  by,  §  5970. 
Who  may  make  $  5914. 
Devisee.    Charged  by  will  with  payment  of  debt  or 
legacy,  effect,  §6218. 
takes  land  subject  to  charge.  2  5955. 
Claims  may  be  filed  in  court  for  benefit  of,  i  6077. 
Complaint  against  person  suspected  of  concealing 

assets,  etc.,  §  6053. 
Contribution  by  to  raise  portion,  for  absent  or  post- 
humous child,  i  5961,  5976. 
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when  not  required  to  contribute,  ?  5961. 
to  raise  portion  of  devisee,  witness  to  will,  when, 

i  5925. 
when  devised  property  taken  to  pay  debts,  §  5973. 
unless  will  otherwise  provides,  §  5974. 
in  case  of  insolvency,  etc.,  i  5977. 
to  pav  claims  after  settlement  of  estate,  i  6218- 
'  6223. 
Death  of,  before  testator,  effect,  ?  5971. 
Neglect  to  probate  will  in  three  years,  effect,  §5943. 
Notice  to,  of  hearing  of  executor's  etc.,  claim  against 

estate,  i  6100. 
Party  in  action  to  contest  will,  i  5859.    Annotated 
Code  of  Civil  Procedure, 
for  sale  of  land,  i  6142. 
to  complete  contract  for,  ?  5800.     Annotated 
Code  of  Civil  Procedure, 
on  administration  bond,  i  6215. 
Revivor  of  action  against,  i  5156.    Annotated  Code 

of  Civil  Procedure. 
Service  upon  unknown,  §  5053.      Annotated  Code 

of  Civil  Procedure. 
Specific  performance  bv.  2  5802.     Annotated  Code 
of  Civil  Procedure, 
against  on  decedent's  agreement  to  convey  land, 
§  5954. 
Testimony  when  adverse    party  claims   as,  etc , 
g  5242.    Annotated  Code  of  Civil   Proce- 
dure. 
Title  of,  to  land,  may  be  ordered  sold,  ?  6148. 
When  probate  judge  is  interested  as,  effect,  §  535. 
Whomaybe,^  5914,  5915. 
Witness  to  will,  effect,  ?  5925. 

BisabilitieB.      Appropriation    proceedings,    appoint- 
ment of  attorney  for  persons  under,  |6441. 
Saving  of  rights  of  persons  in  contest  of  will,  §5933. 
of  supplied  record,  of  will,  §  5952. 
as  to  record  of  foreign  will,  i  f)967. 
in  proceedings  by  creditors  against  heirs,  etc., 
aiter  settlement  of  estate,  i  6218. 
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Lifallowanod.      Of  claim  against  decedent^s    estate, 
§6097. 
limitation  of  action  after,  §  6f  97. 
when  claim  disallowed  at  instance  of  heir  or 
creditor,  §  6098. 
Of  claim  against  insolvent  debtor,  to  be  indorsed, 
etc.,  §6352. 
limitation  of  action,  after,  §  6352. 
when  claim  disallowed  at  instance  of  ass'gnor  or 
creditor,  §  6353. 
Biioliarge.    Of  debt  in  will  against  executor,  effect, 
§  6008. 
naming  a  person  executor  does  not  operate  as, 
§6069. 
Of  arrested  insolvent  debtor,  effect,  §  G379. 
Of  surety  on  administration  bond,  §  6204. 
on  bond  of  assignee  or  trustee  of  insolvent  debt- 
or, §  6339. 
Of  prisoner  in  jail,  proceedings  for,  p.  413. 
notice  to  probate  judge,  p.  413. 
when  prisoner  insane  or  idiot,  p.  414. 

Discount.    Of  debt  against  decedent's  Estate,  paid  be- 
fore due,  §  6115. 
BisintereBted  persons.     Appraisers,  2  6155. 
Arbitrators,  'i  6093. 

Disputed    claims.     See    Administration    of    Estates 
ClaimSy 
Assignment  for  Creditors,  Id. 
Limitation  of  action  on,  bv  creditor  of  decedent, 
§  0097,  6241. 
of  insolvent  debtor,  §  6352. 

Distributee.    See  Devisee,  Legatee. 
To  give  indemnifying  bond  to  executor,  etc.,  whent 

§  6189. 
When  may  sue  on  administration  bond,  §  6211. 
form  of  petition,  p.  278,  §  6211. 
Distribution.      See    Administration  of  Estates  Di»- 
trihution. 

Insolvent  estate  of  decedent,  §  6235,  0244,  6245. 
allowance  of  appeal  not  to  disturb,  §  6332.     * 
Insolvent  debtor's  estate,  p.  333,  §  6335  n.  6356. 
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I^istTibntioxi—  Contintied. 

Non-resident  decedent  interested  in  business  here, 

I  6013. 
Notes,  stocks,  etc.,  may  be  distributed  in  kind, 

§  61S9. 
Order  of,  §  41G3.    See  Descent  and  Distribution. 

how  enforced,  §  G195,  6200. 
Sale  of  land  by  executor,  etc.,  of  money  arising 
from,  §  6145,  6165. 
Diteh.    County  ditch  appeals,  §  4463  et  seq 
Township  ditch  appeals,  §  45133  et  seq.    See  Appeal. 
Railroad  ditch,  i  3342. 
how  enforced,  §  3343. 

probate  judge  may  let  the  work  for,  g  3344. 
sale  of  the  work,  etc.,  §  3345. 
fees,  etc.,  §  3346. 

Biyidends.    Declaring  and  payment  of  by  assignee  of 

insolvent  debtor,  §  6350.    See  Assignment 

FOB  Creditors. 

when  report  of  payment,  etc. ,  to  be  made,  ?6356. 

of  claim  of  surety  jointly  liable  with  assignor,?  6354. 

Dockets  kept  by  probate  judge.     Administration,  §  528. 

Civil,  ?  528. 

Execution,  g  528. 

Guardian's,  §528. 
Domicile.    Place  of  probate  of  will,  ?  5929  n. 

Dower.    Administrator's  and  executor's  sale  of  land, 
assignment  of,  §  615o. 
by  metes  and  bounds,  §  6155. 
of  rents  and  profits,  §  6155. 
on  sale  of  equitable  interest  in  land,  §  61G6. 
Assignment  oi  by  heir  or  guardian  to  be  approved 
by  probate  judge,!  5707.  Annotated  Code 
of  Civil  Procedure. 
Assignee's  sale  of  contingent  right  of  wife,  §  6350, 
63:>1. 
answer  of  wife  to  be  endowed  out  of  proceeds, 

§  6350. 
when  wife  has  executed  a  mortgage  jointly  with 
husband,  or  husband  has  executed  it  for 
purchase  price,  ?  6350. 
Barred,  how,  §  4188  n.,  4189,  4192,  5964. 
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Oower—  CoTitintted. 

of  insane  woman,  i  5725.    Annotated  Code  oi 
Civil  Procedure. 
Charge  on  land«  when  specially  assigned,  §  61&l« 
Conveyance  in  lien  of  effect,  §  4189. 
of  defective  conveyance,  §  4190. 
effect  of  eviction  from  premises,  §  4191. 
Election  of   widow  to  take,  or  take  under  wiU, 

?  59G3-5966. 
Guardian's  sale  of  land,  of  contingent  right  of  wife 
of  in  the  same  ward,  §  6306. 
of  dower  of  insane  widow,  §  6307. 
Insane  woman,  proceedings  to  discharge  land  of 
dower  of,  §  5722  et  seq.     Annotated  Code  of 
Civil  Procedure. 
Of  what  estates  a  widow  or  widower  endowed,  §  4188. 
Table  for  estimating  value  of,  p.  268  ?  6166. 
Waste,  forfeits,  J  4194. 
When  lands  are  given  up,  fraud,  etc.,  ?  4193. 

Brain.    See  Ditch,  §  4463  et  seqy  §  4533  et  seq. 

Railroad,  §  3342  et  spq, 
Brift,  removal  of.    §  4575-4581.    See  Appeal, 
Bmnkard.     Appointment  of  guardian  for,  ^  6317. 
notice  to  be  served  on  party,  etc.,  i  6318. 
sale  thereafter  invalid,  §  6318. 
when  guardianship  shall  terminate,  §  6319. 
appeal  from  appointment,  ?  6407. 
Can  not  make  will  unless,  i  5914  n. 

Brunkenness.    Removal  of  guardian  for,  ?  6272. 

of  executor  or  administrator,  ?  6017. 
Bumb  person.    May  make  a  will,  §  5914. 
Education.       Of     ward,    when     guardian    controls, 
?  6264,  6269. 
when  father  controls,  §  6264. 
when  mother  controls,  §  6264. 
sale  of  property  to  provide,  §  6280. 
lease  of  property  to  provide,  §  G296. 

Embezzlement.    Of  assets,  etc.,  of  estate,  proceedings 
in  case  of,  §  6053-9. 

Emblements.    Are  assets  of  estate,  §  6026.    See  Crops. 
Entailed  estates.    Limitation  of,  §  4200. 
Issue  of  first  donee  in  tail  to  have  fee,  §  4200. 


1N0EX*  521 

Bntailed  ejtatei—  Continued. 
Sale  and  lease  of.  etc.,  g  58(>3-oSl3.  '    Annotated 
Code  of  Civil  Procedure. 

Election.    Contest  of,  of  probate  judge,  on  appeal, 
§2997. 
justice  to  issue  subpoenas  for  witnesses,  ?  2C98. 
penalty  for  disobeying  writ,  §  2999. 
testimony  to  be  certified  and  transmitted  to 
common  pleas,  §  3000. 
either  party  may  introduce  testimony,  etc  , 
§3001. 
when  court  to  hear  case  and  how  costs  ad- 
judged, §  3002. 
of  election  of  justice,  §  572. 
costs,  i  578. 
election  not  to  be  set  aside  for  illegal  votes  cast, 

when,  i  576. 
evidence,  i  bib. 

jury  of  three  selected  by  probate  judge,  ?  573. 
justice  to  preside  in  absence  of  probate  judge, 

•     ?577. 
notice  of  contest,  i  572. 
to  electors  to  fill  vacancy,  I  575. 
of   election  for  county  seat,  §  ;:015-o017.    See 
Contest. 
Fees  of  probate  judge  at,  §  29^5. 
Inspector  of  corporate  elections  appointed  by  pro- 
bate judge  when,  ?  32 -15a.  11  S. 
Of  real  estate  assessors,  probate  judge  to  aid  in 

opening  returns,  p  419. 
Time  of  election  of  probate  judge,  p.  419. 
When  probate  judge  to  open  returns  of,  §  2983. 

Eleotion  by  widow.    To  tak«  under  will  or  take  dower, 

g  5I'63-C).    See  Widow. 
Eminent  domain.     See  Appropriation  of  Property, 

i  2282  et  seq.    §  6414  ct  feq. 

Entries.    See  Forms,  Journal  Entries. 
Probate  judge  must  make  all,  omitted  by  predeces- 
sor, i  530. 
fees  for,  how  paid,  §  531. . 
proceedings  against  judge  on  default,  I  532. 
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Error.    Appropriation  of  property  by  corporationB, 

proceedings  in,  §  6437. 
municipal  corporation  can  not  prosecute  without 

leave,  i  2259. 
Contempt,  in  proceedings  for,  §  5649  Code  of  Civil 

Procedure. 
Criminal  procedure,  ?  7356  ct  seq.  R,  S. 
Habeas  corpus,  review  of  proceedings  in,  g  5751. 

Code  of  Civil  Procedure. 
From  Common  Pleas  to  Probate  Court,  §  6708.    Id, 
Jurisdiction  and  procedure  in,  §  6707-6740.    Code 

of  Civil  Procedure. 
On  hearing  of  executor's,  etc.,  claim  against  estate, 

§  0101. 
Removal  of  executor,  etc.,  lies  from  order  of,  188, 

g  6017. 
Road  cases,  to  Probate  Court,  §  4713. 

Sioheat.    Of  chattels,  §  4163. 
Of  lands,  i  4161. 
rulesas  to,  §4180. 
duty  of  county  auditor,  ?  4183. 
appraisal  sale  and  deed  of,  §  4184. 
disposition  of  proceeds,  §  4185. 
of  lands  in  Cincinnati,  §  4186. 
when  to  revert  to  State,  ?  4187. 

Estoppel.    See  Appropriation  of  Property,  p.  384. 
Evidenoe.    See  Deposition. 

Election,  contest  of,  of  justice  of  the  peace,  J  575. 
of  probate  judge,  §  3000. 

In  condemnation  cases,  p.  384.  • 

Injury  by  wrongful  death,  in  action  for,  p.  239 
?  6135. 

Of  ministers'  license  to  solemnize  marriages,  §  6388. 

Of  notice  of  appointment  of  executor  or  adminis- 
trator, §  6089. 

Of  fraudulent  conveyance,  p.  341  §  6344. 

On  examination  of  person  suspected  of  concealing 
assets  of  estate,  §  6055,  6. 

Party  can  not  testify  when  adverse  party  is  execu- 
tor, etc  ,  except ,  etc.,  §  5242.  Annotated 
Code  of  Civil  Procedure. 

Record  of  births  and  deaths  ib  prima  facie,  26399, 
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fividenoe— Confiwurci. 
When  executor  or  administrator  may  give,  I  r)242  n. 

Co<ie  of  Civil  Procedure. 
Will,  certified  copy  of  is,  ^  5931. 
admission  of,  to  construe  will,  p  16'»  §  5''67. 
Examination.    Of  arrested  debtor  be lore  commissioner, 
§  6365. 
Of  assignor  and  assignee  as  to  assignment,  f  6340. 
Of  creditor  of  insolvent  as  to  claim,  ^6.'J54. 
Of  debtor  in  proceedings  in  aid  of  execution,  J  5472, 

el  seq.    Code  oi  Civil  Procedure. 
Of  assignee,  I'xecutor,  guardian,  etc.,  as  to  accounts 

filed,  §  6403. 
Of  person  suspected  of  concealing,  etc.,  assets  of 

estate,  6053-7. 
Of  witnesses  to  will,  i  5026. 

form  of,  §  5926  n. 
Of  witnesses  on  exceptions  to  inventory,  §  0024. 
Examiner.    Of   county  treasury,  to  be  appointed  by 
probate  judge,  ^  1129. 
duties  of  and  fees,  §  1129. 
Of  schools,  appointed  by  probate  judge,  p.  J 22. 
Exceptions.       See  §    r>297-5304,  Annotated   Code  of 
Civil  Procedure. 
To  accounts  of  executord,  etc.,  i  6187. 
further  time  allowed  to  file,  ?  (5402. 
of  assignee,  etc.,  §  <)356. 
To  guardians'  bond,  i  6201. 
To  inventory  of  estate,  §  0024. 

appeal  to  common  pleas,  §  6024. 
In  proceedings  as  to  insolvent  estates,  §  0244. 
In  proceedings  to  enforce  order  of  distribution, 

g  020.?. 
On  hearing  of  executor's,  etc.,  claim  against  estate, 

§  (U(H. 
Hoad  appeals,  to  report  of  viewers,  ?  4701. 
Execntion.    Distribution,  to  enforce  order  of,  §  6107. 
How  and  when  may  issue  against  executor,  etc  , 
§  6105. 
when  account  has  been  rendered  and  settled, 

?  6105. 
runs  against  goods,  etc.,  of  deceased  in  their  hands, 
1  6107. 
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when  returned  unsatisfied,  etfect,*?  6107. 
Insolvent  estate,  in  proceedings  against,  §  6250. 
On  judgment  for  goods  of  estate  concealed  or  em- 
bezzled, i  6058. 
Proceedings  in  aid  of,  §  5472,  et  seq.      Annotated 

Code  of  Civil  Procedure. 
Reference  of  doubtful  claims  against  estate,  on  judg- 
ment in  case  of,  §  6094. 
Stay  of,  on  error,  §  6718.    Code  of  Civil  Procedure, 
on  appeal,  §  5231.    Id. 

Exeontion  docket.    To  be  kept  by  probate  court,  ?  528. 
Executor.    See  Administration  op  Estates,  Etc. 
Executrix.    Marriage  of  extinguishes  authority,  §  6022. 
Exempt  property.    See  Homestead. 
Excepted  from  assignment  unless  expressly  waived, 

§6318. 
Property  exempt  from  execution,  ?  5426-5443.  An- 
notated Code  of  Civil  Procedure. 

Expenses.    Administrator's  and  executor's,  ?  6188. 
Assignee's,  §  63'>7. 
Guardian's,  §()288. 

Of  provingaud  recording  wills,  by  whom  paid,  §5993. 
Of  administration  of  estate,  §  6090.    See  Costs. 

last  sickness  and  funeral,  §  6090. 

proving  claim  against  estate,  §  6092. 

sale  of  real  estate,  §  01(35. 

Father.    Consent  of,  necessary  on  marriage  of  minor, 

§  ():;8 1. 

Entitled  to  custody  and  control  of  education  of 
minor,  ^  6264. 
duty  of  guardian  when  father  unable  to  main- 
tain, etc.,  §  6i60,  627U 
May  appoint  gu  »rdian  by  will,  §  6266. 
When  he  inherits  property,  §  4159. 
Fees.    See  Costs. 
Administrator's  and  executor's,  §  0188. 
Appraisers'  of  personal  property  of  estate,  §  0045. 

of  real  propertv,  §  6158. 
Appropriation  of  property  by  private  corporation, 

§6 '51. 
Assignee's,  g  6357. 
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Attorney's,  of  assignee  of  insolvent  debtor,  J  6357. 
of  party  under  disability,  etc.,  in  appropriation 
proceedings,  §  6411. 
Clerk's  in  appropriation  proceedings,  ?  6451. 
Commissioner  of  insolvent  debtor,  §  0253. 
in  assignments  to  avoid  arrest,  i  G  i82. 
to  make  partition  of   land  and  assign  dower, 

§  (5045  n. 
for  restoration  of  lost  records,  ?  5286. 
Constable's,  §  6405. 
Coroner's,  g  6405. 

Criminal  cases,  how  collected,  etc.,  §  C470. 
Ditch,  appeal  county,  §  4500. 
township,  §  4541. 
railroad,  §  3346. 
Elections,  §  2965. 

contest  of  justices',  ?  578. 
Examiners  of  county  treasury,  §  112^. 
Girls*  Industrial  Home,  commitment  to,  §  771. 
Guardians',  §  6288. 
Inquest  of  lunacy,  §  719,  748. 

of  prosecuting  attorney  attending  to,  §  718,  74G. 
Joint  sub  district,  establishing,  etc  ,  §  31M3. 
Jurors',  §  0405;  §  51^2,  5189  m.   Annotated  Code  of 
Civil  Procedure, 
appropriation  of  property,?  6451. 
ditch  appeal,  county,  ^  4500. 

township,  k  4541. 
levee  cases,  §  460 +. 
road  appeal,  state,  §  4632. 
Justice  of  the  peace,  for  issuing  order  to  appraisers, 

(i028  n. 
Levee,  construction  of,  §  4004. 
Physicians  attending  insane  patient  in  infirmary, 

p.  421,  §707. 
Probate  ju«1ge  s,  generally,  §  54j-7. 
account  of  verifi*  d  by,  |  545. 

itemized,  to  be  filed  in  each  case,  §  545. 
administration  of  estates,  §  546. 
appropriation  of  property,  §  6151. 
assignment  for  creditors,  §  63o8. 
bank  deposits  unclaimed,  for  record  of,  p.  416. 
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bounty^  cases,  2  548. 
criminal  cases,  i  6470. 
ditch,  county,  ?  4506. 

railroad,  g  H346. 
elections,  i  2965. 

contest  of  justices',  ?  578. 
eirls'  industrial  home,  commitment  to,  §  771. 
nabeas  corpus,  §  5753.    Annotated  Code  of  Civil 

Procedure, 
joint  sub-district,  establishing,  i  3943. 
levee,  construction,  §  4604. 
marriage  license,  issuing,  i  6390. 
pension  cases,  i  548. 

proceedings  in  aid  of  execution,  §  54S8.      Anno- 
tated Code  of  Civil  Procedure, 
proceedings  in  case  of  fees  paid  to  predecessor 
for  services  performed  by  probate  judge,?531. 
judge  to  make  sworn  statement  of  such  services 
and  prosecuting  attorney  to  sue  on  bond 
of  predecessor  for  same,  g  532. 
road,  state,  i  4632. 
tobacco  inspector,  appointment  of,  §  4337.  - 

warehouseman,  issuing  license,  §  4337. 
trustee's  accounts,  settling,  §  6333. 
will,  deposit  of  with,  §  5917. 
Prosecuting  attorney's  in  inquests  of  lunacy,?  718,746. 
Railroad,  ditch,  etc.,  §  3346. 
Road,  state,  §  4632. 
Sheriff's,  i  6405. 
appropriation  of  property,  §  6451. 
ditch,  county,  ?  4506. 
Trustee  of  insolvent  debtor,  ?  0357. 
Unclaimed,  probate  judge,  etc.,  to  make  list  of  and 
post  in  office,  p.  412. 
how  disposed  of,  p.  412. 
Will,  deposit  of  with  probate  judge,  §  5917. 

proving  and  recording,  by  whom  paid,  §  5993. 
Witnesses',  §  6405. 
appropriation  of  property,  §  04 51. 
ditch,  county,  §  4506. 
Fee  limple.    Devise  for  life,  remainder  to  heirs  in, 
construed,  §  5968. 
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Passes  without  word  heirs,  in  will,  J  5970  n. 
Files.    Probate  judge  to  have  custody  of ,  of  probate 

court,  §  533. 
Piling.    Of  desperate  claims  in  court  for  benefit  of 
heirs,  etc.,  §  0077. 
Of  wills  in  probate  court,  ?  5930. 
Pinal  acoount.      See   Account,  Administrators  and 
Executors,   Assignment   for    Creditors, 
Guardians,  etc. 
Pinal  Discliarge.     How  executor,  etc.,  may  obtain, 

i  6190. 
Pinal  record.    To  be  kept  by  probate  court,  ?  528. 
what  to  contain,  §528, 
w^hen  to  be  made  up,  i  528. 
Pine.    See  Amercement,  Penalty. 
Poreign  administrator  and  ezecntor.    Powers  of,  i  5911, 
6129,  6133,  6168.    See  Administrators  and 
Executors. 
Poreign  assignment,   p.  333,  i  6335  n.  See  Assignment 

FOR  Creditors. 
Poreign  guardian.      Appointment  of,  on  removal  of 
ward  from  state,  ?  6276. 
Rights  of,  i  6290.    See  Guardian. 
Poreign  will.    No  contest  of  in  this  state,  ?  5967. 
Powers  of  executor  or  administrator  under,  5941. 
Record  of,  here,  effect,  §  5937-5940. 
Set  aside,  where  made,  invalid  in  this  state  as  to 

whom,  and  from  what  time,  §  5967. 
Trustee  under,  to  give  bond,  §  5088. 
appointed  by  foreign  court,  §  5989. 
bv  probate  court  of  county  where  property  is, 
§  5990. 
Porms. 
Acceptance: 

Of  assignment,  §  6335  n. 
Adoption  of  children  : 
Consent  of  parents,  §  3137  n. 
Order  of  court,  ?  3139  n. 
Petition  for,  §  3137  n. 
Affidavit: 
For  admission  of  patient  to  insane  asylum,  J  702, 
738. 
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For  private  sale,  p.  254,  i  6162. 

Of  bondsmen,  p.  177,  §  5996. 

Of  executor,  etc.,  to  inventory,  p-  201,  §  6046. 

Of  proof   of  claim  against  estate  of  decedent, 
p.  218,  i  6092  n. 
of  insolvent  debtor,  p.  352,  2  6354. 

Of  proof  of  mailing  notice,  p.  243,  i  6143. 

Of  publication  of  notice  of  appointment  of  execu- 
tor, etc.,  p.  216,  8  6089. 

To  obtain  publication,  p.  243,  ?  6143. 

To  obtain  marriage  license,  p.  369,  §  6390. 
Answer : 

Of  widow  waiving  assignment  of  dower  by  metes 
and  bounds,  etc.,  p.  244,  §  6143. 

Of  minor  defendant  by  guardian  ad  litem,  p.  245, 
8  6144. 

Of  defendant  lienholders  in  action  for  sale  of  real 
estate,  p.  244,  i  6143. 
Application : 

Appointment  of  executor  or  administrator,  p.  175, 
i  6994. 

Appointment  of  guardian,  p.  295,  i  6259. 

Appropriation  of  property  by  municipal  corpora- 
tion, §  2236  n. 

Naturalization,  for  restoration  of  record  of,  §  528a. 

Partnership  property,  of  surviving  part^ier  to  ap- 
point appraisers,  §  3170  n. 
Appointment : 

Application  for   as   executor  or  administrator, 
p.  175,  §  5994. 

Notice  of,  of  executor,  etc.,  p.  216,  ?  6088. 

Proof  of  publication  of  notice  of,  p.  216,  §  6089. 

Application  for,  as  guardian,  p.  295,  §  6259. 

Notice  of ,  of  assignee  or  trustee,  p.  343,  J  6346. 

Appraisers  of  partnership  property,  §  3170  n. 

Appraisers  of   decedent's  personal  property  by 
justice,  p.  194,  §  6030. 
Appraisement : 

Of  decedent's  personal  property,  p.  199,  §  6046. 

Of  decedent's  real  estate,  p.  250,  §  6155,  6157. 

Order  of  re-appraisement,  p.  255,  i  6162. 
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Of  partnership  property,  on  application  of  sur- 
viving partner,  i  '6170  n. 
Appropriation  of  property  : 
Application  for  by  municipal  corporation,  §  2230. 
final  decree,  §  2248. 
journal  entry,  §  2238. 
notice  by  publication,  §  2237. 
verdict,  ?  2245. 
Oath  of  jury  in  proceeding  by  private  corpora- 

tfon,  i  6427. 
Writ  to  sheriflE"  in  proceeding  by  private  corpora- 
tion, ?  6428. 
Arbitration: 
Of  agreement  to  refer  claim  against  decedent's  es- 
tate to,  p.  219,  i  6093. 
Assets: 
Complaint  against  persons  concealing,  etc  ,  p.  203, 
§  6053. 
Assignment  for  creditors: 
Affidavit  of  proof  of  claim,  p.  352  ?  6354. 
Application  to  raise  assignment.  §  6351  n. 
Bond  of  assignee,  etc.,  p.  331  g  6335. 
Consent  of  creditors  that  business  be  carried  on 

by  assignee,  g  6351  n. 
Deed  of,  p.  330,  331,  ?  6335. 
Notice  of  appointment  of  assignee  or  trustee,p.  3:(3, 

i  6346. 
Petition  for  sale  of  real  estate,  ?  6351  n. 
Attachment: 
Of  special  administrator  for  neglect  to  deliver 
property  to  executor,  etc.,  p.  185,  §  6011. 
Bond: 
Administrator's,  p.  183,  §  6006. 
administrator  de  bonis  non,  p.  189,  §  6018. 
with  the  will  annexed,  p.  180,  §  6002. 
special  administrator,  p.  184,  §  6008. 
Appeal,  p.  377,  §  6408. 
Assignee  s,  p.  331,  g  6335  n. 
Executor  8,  p.  177,  §  5995. 

when  residuary  legatee,  p.  178,  §  5997. 
Guardian's,  p.  295,  i  6259. 
Jjcgatee's  for  delivery  of  property  to,  p.  210,  ?  C075, 
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for  payment  of  legacv  within  four  years,  p.  234, 
i  6128. 
To  reject  claim  against  estate  of  decedent,  p.  223, 

i  6098. 
To  prevent  sale  of  real  estate,  p.  246,  i  6146. 
Action  by  distributee  on  administration  bond, 
p.  278,  i  6211. 
CertMcate: 

Of  naturalization,  J  528a.  ^ 

Citation: 
To  special  administrator  to  deliver  property  to 
executor,  etc,  p.  185,  ?  6011. 
Claim: 
Affidavit  of  proof  of,  against  estate  of  decedent, 
p.  218,  J  6092. 
of  insolvent  debtor,  p.  §  352,  6354. 
Agreement  to  refer  doubtful  to  arbitration,  p.  219, 

i  6093. 
Bond  to  reject,  p.  223,  ?  6098  n. 
Requisition  on  executor,  etc,  to  reject,  p.  223, 
?  6098  n. 
Codicil: 

Form  of,  p.  137. 
Confirmation: 

Of  sale  of  real  estate,  p.  255,  ?  6162. 
Consent: 
To  adoption  of  children  by  parents,  §  3137. 
To  probate  of  will,  ?  5917. 
To  sale  of  real  estate,  p.  243,  ?  6143. 
Of  creditors  that  business  of  assignor  be  carried 
on  by  assignor,  g  6351. 
Decree: 
Appropriation  of  property  by  municipal  corpor- 
ation, §  2248  n. 
Deed: 
Of  executor,  etc.,  on  sale  of  land,  p.  255,  §  6162  n. 
Of  assignment,  p.  330,  331,  §  6335  n. 
Distributioji: 
Petition    to    compel   by  executor,  etc.,  p.  270, 

§  6195  n. 
Notice  to  non-resident,  p.  271,  |  6196  n. 
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Bower: 
Annuity  table  for  computation  of,  p.  258,  I  6166. 
Answer   of   widow  waiving  assignment  of   by 

metes  and  bounds,  etc.,  p.  244,  i  6143. 
Order  to  assign,  p.  250,  ?  6155. . 
Report  of  appraisers  assigning,  p.  251,  §  6157. 
Guardian  ad  litem: 
Answer  of,  p.  245,  ?  6144. 
Order  appointing,  p.  245,  §  6144. 
Homestead: 

Report  of  appraisers  selling  oflF,  p.  252,  §  G157. 
Inquest  of  lunacy: 
Affidavit  as  to  sanity  of  patient,  §  702,  738. 
Warrant  for  patient,  g  703  n. 
to  convey  to  asylum,  §  705. 
for  removal  of  patient,  §  709. 

InverUory: 
Of  decedent's  personal  property,  p.  199,  §  6046. 
Of  ward's  real  and  personal  property,  p.  301  ?  6269 

Journal  entries: 

Adoption  of  children,  §  3139  n. 

Appropriation  of  property  by  municipal  corpora- 
tion, §  2237  n. 

Assignment  for  creditors,  consent  of  creditors 
that  business  be  carried  on  by  assignee, 
§  6351  n. 
on  application  to,  raise  assignment,  §  6351  n. 

Claim  against  estate  rejected  at  instance  of  heirs, 
etc.,  p.  223,  i  6098. 

Concealing  assets,  etc.,  of  estate,  on  proceedings 
against  persons,  p.  203,  §  6053. 

Guardian  ad  litem,  appointment  of,  p.  245,  g  6144. 

Justices  of  the  peace,  changing  number  of,  §568  n. 

Partnership,  property  of,  appointment  of    ap- 
praisers, §  3170  n. 

Letters: 
Of  administration,  p.  183,  §  6006  n. 
Of  administration  with  the  will  annexed,  p.  180, 

?  6000. 
Of  guardianship,  p.  296,  ?  6259. 
Testamentary,  p.  178,  ^  5996, 
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Naturalization: 

Application  for  restoration  of  record  of,  i  528  a. 
Notice: 
Of  appointment  of  executor  or    administrator, 
p.  216,  }  6088. 
proof  of,  publication,  p.  216  i  6089. 
Of  appointment  of  appraisers    of    partnership 

property,  J  3170  n. 
Of  appointment  of  assignee  or  trustee,  p.   343, 

}  6346. 
Of  contest  of  justice  of  the  peace,  i  571  n. 
Of  insolvency  of  estate,  by  executor,  etc.,  i  6238. 
Of  probate  of  will,  J  5917  n. 
Of  sale  of  personal  property  of  decedent,  p.  211, 

§  6076. 
Of  sale  of  real  estate  of  decedent,  p.  252,  2  6159. 
To    non-resident   defendant  by    publication   in 
action  for  sale  of  land,  p.  243  §  6143. 
affidavit  of  proof  of  mailing,  p.  243,  §  6143. 
in  action  to  enforce  order  of  distribution,  p.  271, 
g6196. 
Oath :     . 
Of  appraisers  of  partnership  property,  §  3170. 
of  decedent  personal  property,  p.  199,  §  6046. 
real  estate,  p.  251,  S  6157. 
Of  arrested  debtor  on  application  for  release, 

p.  359,  i  6364. 
Of  jury  in  condemnation  cases,  ?  6427. 
Order : 
Adoption  of  children,  §  3139  n. 
Appropriation    of   property   to   summon   jury, 

§  2238  n. 
Guardian  ad  litems  appointing,  p.  245,  §  6144. 
Public  sale  of  real  estate,  p.  253,  i  6161. 
Private  sale  of  personal  property,  p.  211,  §  6076. 

of  real  estate,  p.  253,  §  0161. 
Re-appraisement  of  real  estate,  p.  255,  J  6162. 
Connrmation  of  sale  and  deed,  p.  255,  2  6162. 
Partnership : 
Application  of  surviving  partner  to  appoint  ap- 
praisers, §  3170  n. 
Entry  appointing  appraisers,  J  3170  n, 
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Notice,  J  HI 70  n. 
Oath  oif  appraisers,  i  3170  n. 
Petition : 
Administration  bond,  by  distributee  in  action  on, 

^  6211  n. 
Adoption  of  children,  §  3137  n. 
Appropriation  of  property  by  municipal  corpor- 
ation, i  2236  n. 
Distribution  by  executor,  etc.,  to  enforce  order 

of,  p.  270,  i  6195  n. 
Injury  by  wrongful  death,  p.  237,  ?  6135. 
Sale  of  real  estate  by  executor,  etc.,  p.  241,  §  6141. 
by  assignee  for  creditors,  {  6351  n. 
Proof: 
Of  claim  against  estate  of  defendant,  p.  218,  J  6092. 

of  insolvent  debtor,  p.  352.  g  6354. 
Of  publication  of  notice,  i  6089. 
Of  mailing  notice,  p.  243,  i  6143. 
He-appraisement: 

Oi  real  estate  of  decedent,  p.  255,  ?  6162. 
Report : 
Of   appraisers   of    real   property   of    decedent, 

p.  251,  2  6157. 
Of  executors,  etc.,  sale  of  real  property,  p.  254, 
§  6162. 
when  no  sale  is  effected,  p.  254,  ?  6162. 
of  private  sale,  p.  254,  ?  6162. 
Requisition : 

On  executor,  etc.,  to  reject  claim,  p.  223,  §  6038. 
Sale  of  personal  property: 
Notice  of,  p.  211,86076. 
Order  to  sell  at  private  sale,  p.  211,  §  6076. 
Return  of  private  sale,  p.  215,  ?  6086. 
Sale  bill,  p.  215,  2  6086. 
Sale  of  real  estate: 
Affidavit  to  obtain  publication,  p.  243,  §  6143. 
of  proof  of  publication,  J  6089. 
of  proof  of  mailing  notice,  p.  243,  ?  6143. 
Answer  of  widow  consenting  to,  p.  244  ?  6143. 
Answer  and  cross-petition  of  defendant  lien-hold- 
er, p.  244  ?  6143. 
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Answer  of  minor  defendants  bv  guardian  ad  litem, 

p.  245,  2GU4. 
Bond,  to  prevent,  p.  246,  g  6146. 
Confirmation  of,  p.  255,  i  6162. 
Deed,  of  executor,  etc.,  p.  255,  ?  G162. 
Judgment  and  order  to  appraise,  p.  250,  §  6155. 
Notice  of  action  by  publication,  p.  1^43,  ^  6143. 
Notice  of  sale,  p.  252,  g  6159. 
Oath  of  appraisers,  p.  251,  g  6157. 
Order  appointing  guardian  ad  litemy  p.  245,  §6144. 
Order  for  public  sale,  p.  253,  §  6161. 
Order  for  private  Bale,  p.  253,  $6161. 
Order  of  re-appraisement,  p.  255.  §  61€2. 
Petition  for  by  executor,  etc  ,  p.  241, 1  6141. 

by  assignee  for  creditors,  I  6351. 
Report  of  appraisers,  p.  251  §  6157. 
Report  of  sale,  p.  254,  §  6162. 
when  no  sale  effected,  p.  254,  §  6162. 
Summons: 

Waiver  of  and  consent  to  sale,  p.  243,  §  6143. 
Verdict: 
Appropriation  of  property  by  municipal  corpora- 
tion, §  2245  n. 
Waiver: 
Of  notice  of  probate  of  will,  2  5917  n. 
Of  right  to  administer  estate,  p.  175,  §  5995. 
Of  summons  and  consent  to  sale,  p.  243,  §  6143. 
Will: 
Form  of,  p.  137. 

Examination  of  witnesses  to,  §  5926  n. 
Notice  of  probate,  §  5917  n. 
waiver  of  notice,  ?  5917  n. 
Nuncupative  will,  p.  172,  §  5991. 
Fraud.  Account  of  administrator  or  executor  may  be 
opened  for,  §  6187. 
of  guardian,  ?  6289. 
Limitation  of  action  for  relief  on  ground  of,  §  4982. 
Annotated  Code  of  Civil  Procedure. 
Frandulent  assignments.      See  Fraudulent  Convey- 
ance, §  6344.    . 
Fraudulent   claim.      Allowance    of,  how   prevented, 
2  6349. 
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Fraudulent  oonveyanoe.    Action  to  set  aside  by  credi- 
tor of  insolvent  debtor,  i  6344. 
Appointment  of   trustee  to  recover  possession, 

'i  (>344. 
Evidence  of  fraud,  etc.,  §  Gr.44  n. 
Limitation  of  action,  ^  63-14  n. 
Notice  of  object  of  suit  to  be  published,  §  G344. 
Parties,  g  6344  n. 
Pleading,  §  6344  n. 

What  court  to  administer  trust,  §  G344. 
Mav  be  set  aside  in  action  to  sell  land  of  decedent, 
§01 40. 
When  it  can  not,  §  6133. 
In  what  court  action  to  be  brought,  ?  6140. 
Limitation  of,  §  6139. 
Parties  to,  ?  6142. 
What  is  and  what  is  not,  §  63-14  n. 
Praudulent  conduct.    Removal  of  guardian  for,  §  6272. 

Of  executor  or  administrator,  §6017. 
rreeholdera.     Appraisers    of   decedent's  real  estate 
must  be,  §  6155. 
Of  ward's  real  estate,  §  6283. 
To  report  as  to  leasing  ward's  real  estate,  §  6298. 
Election  of  justice  of  the  peace,  to  try  contest  of, 
§  573. 
Fugitives  from  justice.  Proceedings  relating  to,  ?  7156- 

7158,  R.  S. 
Funds.    Investment  of,  by  executors,  etc.,  guardians 
and  trustees,  'i  6413. 
By  guardian  of  person  and  estate,  §  6269. 
Unclaimed,  belonging  to  heirs,  etc.,  g  6191. 
Found  on  body  of  unknown  person,  §  1227. 
Funeral  expenses. 
Executor  may  pay  before  letters  granted,  ?  6004. 
Of  unknown  person,  ^  1227. 
Paid  first,  §  6090. 

Gender.  Words  importing  masculine  applied  to  fem- 
inine, ?5913. 

Gift.    Of  real  estate  by  drunkard  void,  when,  ?  6318. 

To  avoid  proceedings  against  persons  suspected  of 

concealing  assets,  etc.,  of  estate  void,  §  6060. 
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Oirli*  Industrial  Home,    Commitment  to,  proceedings, 
i  76^774. 
Detention  and  discharge  of  inmates,  2  773. 
Fees  and  costs,  §771. 
Jury  trial  may  be  demanded,  J  771. 
Ooods  and  Chattels.    Executor  and  administrator  to 
make  inventory  of  and  administer,  g  5996, 
6006,  6009. 
Proceedings  against  persons  suspected  of  conceal- 
ing, etc  ,  of  estate,  §  6U53-9. 
Widow  and  children  entitled  to  what,  ?  6038-9. 
OrandoMldren.     Inheritance  of  property  by,  g  4165, 

€t  seq.    See  Descent  and  Distkibution. 
Onardian  and  ward. 
Accounts : 
Appeal  from  settlement  of,  §  6407, 
Common  pleas  to  settle  when  probate  judge  in- 
terested, §  534. 
Deceased  insane  or  incompetent,  executor,  admi 
istrator  or  guardian  to  settle,  ?  6291. 
how  such  settlement  enforced,  §  6291. 
Enforcement  of  filing,  §  6275. 
Examination  under  oath  as  to,  §  6403. 
Exceptions  to,  further  time  to  file,  §  6402. 

hearing  of,  6402. 
Female  guardian  on  marriage  must  settle,  §  6292. 
Idiot,  etc.,  guardian  of  must  settle  when,  ?  6316. 
when  guardian  becomes  insane,  guardian  to 

settle,  ?  6291. 
when  executor,  etc.,  becomes  insane  or  incom- 
petent, guardian  to  render  final  account, 
when,  i  6175a. 
Jurisdiction  of  probate  court  over,  §  524. 
Notice  of  filing  to  be  published,  §  6402. 

costs  of,  §  6402. 
Probate  judge  or  clerk  can  not  prepare,  §  534. 
Record  of  to  be  kept  by  probate  court,  §  528. 

what  to  contain  and  when  to  be  made,  §  528. 
Removed,  must  render  final,  §  G258. 
Review  of  settlement  for  fraud,  etc.,  when  and 

how,  g  6289. 
Settlement  final,  unless,  etc.,  §  6289. 
When  to  be  rendered,  §  6269. 
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when  estate  does  not  exceed  two  hundred  dol- 
lars, §6:69. 
Actions  and  defenses: 
Answer  of,  §  5078.  Annotated  Code  of  Civil  Pro- 
cedure. 
Bond,  action  on.     See  Bond.  Infra. 
Completion  of  real  contracts,  g  5800  et  seq.  Anno- 
tated Code  of  Civil  Procedure, 
of  idiot,  etc.,  ?  63  3. 
Direction  of  court,  to  obtain,  i  0202. 
Foreign  guardian  may  recover  property  of  foreign 
ward  by,  ?  6279. 
right  to  sue  in  this  ptate,  §  (>2r>0. 
Infant,  when  action  to  be  brought  by,  §  4998.  An- 
notated Code  of  Civil  Procedure, 
defense  of  by  guardian  ad  litem^  §  50(i3  Jd. 
Insane  person,  action  to  be  brought  by,  §  4998  Id. 

defense  by,  §  5(X)0  Id. 
Lease  of  ward's  real  estate,  §  0297,  6310. 
May  sue  without  joining  party  in  interest,  ?  4995. 

Annotated  Code  of  Civil  Procedure. 
Sale  of  ward's  real  estate,  §  6281,  6306. 
Where  action  against  may  be  brought,  §  5031 .  An- 
notated Code  of  Civil  Procedure. 
Appeal: 
Accounts,  as  to  settlement  of,  ?  6407. 
Appointment  of,  §  6407. 
Bond  not  required,  when,  §  6408. 
Completion  of  real  contracts,  ?  6407. 
Distribution,  from  order  of,  'i  6203. 
Koad  cases,  §  4688. 

bond  not  required,  §  4689. 
Proceedings  in  common  pleas,  §  6410. 
Sale  of  real  estate,  §  6407. 
Transcript,  wlien  to  be  filed,  ?  64C9. 
Appointment : 
Appeal  as  to,  ?  6407. 
Application  for,  §  6259. 
For  idiot,  lunatic,  etc. ,  §  6302. 
For  drunkard,  §6317. 
Jurisdiction  of  probate  court  as  to,  2  6254. 
When  minor  may  choose,  §  6257. 
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minor  can  not  select  one  of  person  and  another 

of  estate,  unless,  etc.,  ?  (3257. 
appointed  before  minor  had  right  to  select, 

how  long  to  act,  g  62o8. 
when  minor  fails  to  select  suitable,  court  may 
appoint,  §  6257. 
Who  ineligible  as,  ?  6256. 
Bond: 
Action  on,  how  and  by  whom  brought,  ?  4994. 
Annotated  Code  of  Civil  Procedure, 
limitation  of  action,  ?  4984  Id. 
Additional  may  be  required,  §  6261. 
before  sale  of  real  estate,  §  6285. 
from  ffuardian  of  idiot,  etc  ,  ?  6306. 
from  foreign  guardian,  §  6290. 
Appeal  bond,  when  not  required,  ?  6408,  5228. 

Annotated  Code  of  Civil  Procedure. 
Approval  of  by  court,  §  6259. 
Exceptions  to,  how  and  by  whom  made,  §  6261. 

notice  of  filing,  §  6261. 
Foreign  guardian,  on  sale  of  land  to  give,  ?  6290. 
Form,  i  6259  n. 
Informality  or  illegality,  etc.,  not  to  render  void, 

§  6262. 
Joint   bond    when    wards  of   same    parentage, 
§  6263. 
fees  in  such  case,  |  6263. 
Mortgage  security  in  lieu  of   freehold  sureties 

may  be  given,  §  6259. 
Of  guardian  of  person  and  estate  or  estate  only, 

i  6259. 
Of  guardian  of  person  only,  §  6260. 
Road  cases,  no  appeal  bond  required,  ?  46S9. 
Sale  of  real  estate,  bond  for,  §  6285,  6306. 
Testamentary  guardian  to  give,  ?  6268. 

when  not  required,  §  6268. 
Wife  of   idiot,  etc.*  appointed  his  guardian  to 

give,  §  6303. 
When  required  on  completion  of  real  contract  of 
idiot,  etc.,  §  6313. 
Compensation : 
For  services,  §  6288. 
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Failing  to  render  account  within  thirty  days  after 

notification,  etc.,  to  receive  none,  i  6269. 
Of  executor,  etc  ,  of  deceased  guardian  for  settle- 
ment, ?  0291. 
Death : 

Executor  or  administrator  of  guardian  to  settle 
account,  §  6291. 
Duti£8f  etc.: 
Of  guardian  of  person  and  estate,  §  G269. 
account  to  render,  how  and  when,  i  6269. 

eflfect  of  failure  to  render,  ?  6269. 
education  of  ward,  to  attend  to,  when,  i  6269. 
inventory  to  make  and  file,  how  and  when, 
§  6269. 
eff*ect  of  failure  to  make,  etc,,  2  6269. 
loan  or  invest  money  of  ward,  when  and  how, 
i  6269. 
effect  of  failure  to  loan,  etc.,  ?6269. 
management  of  estate,  §  6269. 
payment  of  debts,  §  6269. 
settlement  of  estate,  §  6269. 
suits  to  attend  to,  §  6269. 
Of  guardian  of  estate,  ?  6270. 
Of  guardian  of  person,  §  6271. 
Evidence: 
Party  can  not  testify  when  adverse  party  is,  ex- 
cept, etc.,  §  5242.    Annotated  Code  of  Civil 
Procedure 
Foreign  guardian  and  ward: 
Rights  of  in  this  state,  §  6279,  6290. 
May  recover  property  in  this  state  and  how,  ^6279. 
Provisions  as  to  residents  apply  to,  when,  'i  6290. 
Sale  of  land  of  non-resident  ward,  §  6*290. 
additional  security  may  be  required  of,  i  6290. 
Inventory: 
Record  of,  when  to  be  made,  ?  528. 
When  guardian  to  file  and  what  to  contain,  ?  6269. 
effect  of  failure  to  file,  ?  6269. 
Investments: 
Duty  of  guardian  to  make,  §  6269,  6280,  6413. 
Effect  of  failure  to  make,  ?  6269. 
In  what  securities  to  be  made,  §  6269,  G413. 
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Lease  of  real  estate: 
Power  of  guardian  to  make  for  thlf6e  years.  2  0295. 
When  guardian  may  make  for  fifteen  years,  §  6296, 
application  for  such  lease  §  6297. 
joint  application  for,  ?  6i98. 
report  of  appraisers  as  to,  §  6298. 
hearing  and  orders  thereon,  §  6299. 
provisions  as  to  improvements,  §  6300. 
extending   beyond   minority    to     determine, 
unless,  etc.,  §0301. 
effect  of  death  of  ward,  ?  OrOl. 
effect  of  death  of  one  of  several,  §  6301, 
lien  of  tenant  for  improvements,  §  6301. 
Pow^er  of  guardian  of  idiot,  etc.,  to  make,  §  6308. 
when  such  lease  to  determine,  §  6308. 
lien  of  tenant  for  improvements,  §  6308. 
lease  for  three  yeas,  without  order  of  court, 
§  6309. 
when  guardian  of  idiot,  etc.,  may   make  long 
lease,  §  6309. 
application  for,  §  6310. 
proceedings  on  application,  §  6311. 
report  of  appraisers  as  to,  §  6311. 
when  guardian  to  give  bond,  §  6311. 
hearing  and  orders,  §  1312. 
Liability: 
For  failure  to  invest  ward's  money,  §  6269. 
For  failure  to  list  or  pay  taxes,  §  2848  R.  S. 
For  failure  to  file  inventory,  g  6269. 
For  failure  to  render  account,  §  6269. 
For  loss  of  money  deposited  in    bank,  when, 

p.  171,  ?  5984  n. 
For  lease  of  ward's  premises  for  sale  of  liquors, 

i  4364  R.  S. 
Of  married  woman,  guardian  of  idiot,  etc.,  §  6303. 
Marriage: 
Of  female    guardian    determines   guardianship, 

§  6292. 
Of  female  ward  terminates  guardianship  of  per- 
son but  not  of  estate,  §  6265. 
consent  of  guardian  to  marriage  of,  necessary 
when,  §  6384. 
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before  license  issues  for,  ?.  6390. 
or  before  marriage  solemnized  after  publica- 
tion of  bans,  §  6393. 
Oathi 
Of  guardian  of  person  and  estate  or  either,  §  6259, 
6260. 
to  accounts,  §  6269. 

examination  under,  as  to,  §  6403. 
to  inventory,  ?  6269. 
to  statement  oif  ward*s  estate,  §  0259. 
to  petition  for  leave  to  sell  real  estate,  ?.  i)2S2. 
Of  freeholders,  on  report  as  to  lease  of  ward's  es- 
tate, i  6298. 
Removal: 
Causes  for,  ?  6272. 

Jurisdiction  of  probate  court  over,  g  524. 
Marriage  of  female  guardian,  eflfect,  §  6292. 

of  female  ward,  effect,  ^  6265. 
Notice  to  guardian,  g  6272,  6277. 
Removal' from  state  of  guardian,  ?  6272. 
of  ward  and  appointment  of  foreign  guardian, 
§  6276. 
removes  resident  guardian,  when,  ?  0277. 
notice  to  guardian,  ^  6277. 
order  of  court,  §  6278. 
Itesignation: 

Court  may  accept  and  appoint  another,  §  6274. 
Boad  cases: 

Appeals  in,  §  4688-9. 
Sale  of  personal  property'. 

When  may  be  made,  §  6280. 
Sale  of  real  estate: 

Appraisers,  appointment  of,  §  ()283. 

oath  of,  §  6284. 
Bond  to  be  given  before,  §  6285. 
Confirmation  of,  §  6287. 

Consent  to  sale  by  executor,  etc.,  may  be  signed 
by  legal  guardian,  §  6143. 
but  not  by  guardian  of  person,  ?  6143. 
Foreign    guardian  of  foreign  ward  may  make, 
i  6290. 
additional  secwrity  may  be  required  of  ^  i  6290. 
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when  land  situated  in  more  than  one  county, 
2629a 
Joint  application  for,  {  6280. 
Jurisdiction  of  probate  and  common  pleas,  §  525. 
Of  idiot,  etc.,  {  6306. 
Order  of  sale,  how  made,  ?  6286. 
Petition  for,  i  6281. 
notice  of  filing  and  hearing,  §  6282. 
of  idiot,  etc.,  6306. 
wife  of,  to  be  made  party,  I  6306. 
answer  of,  consenting  to  sale,  efTect,  §  6306. 
Private  sale,  when,  §  6286. 
terms,  {  6286. 
of  idiot,  etc.,  g  6306. 
Purposes  for  which  sale  may  be  had,  §  6280. 

of  real  estate  of  idiot,  etc.,  §  0306. 
Report  of,  §  6287. 

Survey  of  into  town  lots,  may  be  made,  §  6281, 3, 0. 
Terms  of,  J  6286. 
*^u7nmon8: 
When  to  be  served  for  infant,  §  5047.      Annotat- 
ed Code  of  Civil  Procedure. 
( iuardian  ad  litem  can  not  waive  notice  or  service 
of,  in  action  for  sale  of  real  estate  by  execu- 
tor, etc.,  i  6144. 
Sureties  on  guardian's  bonds: 
Exceptions  to,  ?6261. 

notice  of,  i  6261. 
Release  of,  §  6273. 
notice  of  application,  §  0273. 
extent  of  liability  of  original,  J  6273. 
Taxes: 
May  releaFC  warded  tax  title,  §  6294. 
tender  of  release,  its  effect  on  subsequent  costs, 
^  0294. 
Must  list  and  pay  taxes  on   ward's  land,  J  2848 
R.  8. 
compensation  for  monev,  etc.,  advanced  to  pay, 
g285lR.  S. 
Testamentary  guardian: 
Appointment,  g  6266. 
Pond  ofy  f  026^, 
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when  not  required,  i  6268, 
Duties  and  liabilities,  i  6267. 
Entitled  to  preference.  ?  6267 
Who  can  not  be,  i  6256. 
Of  estate: 
Appointment  of,  §  6255. 
Chosen  by  minor,  6257. 
Executor  or  administrator  can  not  be,  i  6256. 
Power  to  sell  ward's  lands,  ^  6280, 

to  lease  ward's  lands,  §  0295-6. 
Statutory  duties,  i  0270. 
Of  person: 
Appointment^  ?  6255. 
Chosen  by  minor,  6257. 
Executor  or  administrator  may  be,  §  6250. 
Statutory  duties,  i  6271. 
Of  person  and  estate: 
Appointment,  8  6255 

Executor  or  administrator  can  not  be,  §  0256. 
Power  to  sell  ward's  lands,  §  6280. 
to  lease  ward's  lands,  §  6295-6. 
Statutory  duties,  ?  02C9. 
Of  drunkards: 
Appeal  from  order  appointing,  §  6407. 
Appointment  of  for,  when  and  how,  §  6317. 
Duties,  rights  and  liabilities,  i  6317. 
Guardian  of  drunkard's  minor  children  unless, 

etc.,  §6317. 
Notice  to  be  served  on  person  before  application, 

i  6318. 
Sale,  gift  or  conveyance  after  service  of  notice, 

void,  ?  6318. 
When  guardianship  shall  terminate,  J  6319. 
Of  lunatics,  idiots  and  imbeciles: 
Accounts,  settled,  when  and  how,  ?  6316,  6291. 
Action  by  guardian,  §  6305. 
not  to  abate  by  termination  of  guardianship, 
§  C305. 
Answer  of,  §  5078.  Annotated  Code  of  Civil  Pro- 
cedure. ^  * 
Appeal  from  order  appointing,  I  C407, 
Appointment  of,  when,  J  ^^O^, 
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when  wife  to  be  appointed,  J  6303. 
liability  and  sareties,  i  6303. 
Completion  of  real  contract  of,  J  6313. 

when  additional  bond  required,  §  G313. 
Defense  of,  by  guardian,  §5u00.    Annotated  Code 

of  Civil  Procedure. 
Dower,  sale  of  insane  widow's,  J  6307. 
answer  of  wife  of  idiot,  etc.,  consenting  to   sale 
of  contingent,  ?  6306. 
Foreign,  of  foreign  idiot,  etc.,  may  sell    property 
in  this  state,  when,  ^  63L5. 
may  collect  money,  how,  i  6326. 
Guardian  of  ward's  minor  children,  unless,  etc., 

i  G302. 
Imbecile  defined,  ?  6302. 
Insolvent  estate  of  ward,  settled  how,  §  6314. 
Lease  of  real  estate  of  ward,  when  and  how,  ?  6308. 
when  to  determine,  ?  0308. 
lease  for  three  years  without  order  of  court, 

§  6309. 
lien  of  tenant  for  improvements,  i  6308. 
when  long  lease  may  be  authorized,  §  6309. 
application  for,  how  made,  J  6310. 
what  petition  must  contain,  §  6310. 
proceedings  on  petition,  §  6311. 
report  of  appraisers,  ?  6311. 
final  order  on  hearing,  etc.,  |  6312. 
Partition,  power  to  act  for  ward  in,  ?  6772.      An- 
notated Code  of  Civil  Procedure, 
of  foreign  guardian,  §  5773,  Id. 
Review  of  settlement,  when  and  by  whom,  §  6304. 

notice  of  motion  for,  §  6304. 
Sale  of  dower  of  insane  widow,  etc.,  §  6307. 
Sale  of  real  estate  of  idiot,  etc.,  when,  ^  6300. 
petition  for,  §  6306. 
terms  of  sale,  ?  6306. 
private  sale,  when,  §  6306. 
wife  may  be  made  a  party,  §  6306. 
effect  of  her  answer  consenting  to  sale,  ?  6306. 
Vouchers  signed  by  ward  not  allowed  on  settle- 
ment, §  6304. 
heretofore  signed  and  allowed,  void,  §  6304, 
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Ghiardian  and  ward — Continued, 

When  and  how  guardianship  shall  terminate, 
9  6316. 
Guardian  ad  litem.    Appointment,  1 5004.  Annotated 
Code  of  Civil  Procedure. 
Appropriation  of  property  by  municipal  corpora- 
tions, appointment  of,  i  ^243. 
By  whom  appointed,  §  6003,  C.C.P. 
Defense  of  infant  must  be  made  by,  \  5003  Id» 
Duties  and  compensation,  g  5001 ,  Id. 
Need  not  be  appointed  in  action  for  sale  of  real 
estate  by  executor,  etc  ,  unless,  etc.,  §  6144, 
Can   not  waive  notice  or   service  of     summons 
in  such  action,  ?  6144. 
Habeas  corpne.  Jurisdiction  of  probate  court  in,  2  525. 
Proceedings  in,   'i  5726-5753.  Annotated  Code  of 
Civil  Procedure. 
Hamilton  connty.    Proceedings  for  admission  to  Long- 
view  Asylum  in,  §  738. 
Rules  of  probate  court  of,  in  relation  to  restoring 

lost  records,  §  5286. 
Salary  of  probate  judge,  p.  422. 
Appointment  of  constables  by  probate  judge  of, 
p. 419. 
Hamlets.    Property  may  be  condemned  for,  §  2261, 
Heir.    See  Devisee. 
Adopted,  rights  of,  ?  3137-3140. 
Advancements  made  to,  4169-4172. 
Allowance  to  widow,  may  ask  review  of,  I  6043. 
Appraisement,  must  be  notified  of,  J  60o2. 

may  be  present  at,  §  6034. 
Claim  against  estate,  mav  require  executor,  etc.,  to 
reject,  §  6098. 
must  file  bond  in  such  case,  §  6098. 
may  give  bond  to  creditor  to  prevent  payment 
of  claim  not  due  in  four  years,  §  6115. 
Concealing  assets,  etc.,  of   estate,  may  complain 

against  person,  §  6053. 
Completion  of  real  contracts,  parties  in  action  for, 
§  5800  Annotated  Code  of  Civil  Procedure, 
may  have  an  action  for,  §  5802,  Id. 
Contest  of  will,  parties  to,  §  5859  Annotated  Code 
of  Civil  Procedure. 
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Heir— Con^inu/'rf. 
Contribution  by  to  pay  claims,  etc.  i  5961 ,  5976 
6218-6223.    See  CoNTRiBUTioN,  Devisee.    ' 
Descent  and   distribution,  order  of,  §  4158,  et  seq. 

See  Descent  and  Distribution:. 
Designation  of  heir  at  law,  §  41b2. 
Desperate  claims  may  be  filed  in  court  for  the  ben- 
efit of,  §  6077. 
Distribution,  may  compel  payment  of    order  of, 

I  6195. 
Foreign  executor,  rights  of  as  to,  ?  6131. 
Inherits  property,  if  will  not  probated,  when,  §  5943. 
Inventory,  may  compel  filing  of,  I  6047. 
Parties  to  action  for  sale  of  land,  \  6142. 
on  administration  bond,  g6215. 
on  rejected  claim,  J  6098. 
to  complete  real  contract,  §  5800.  Annotated  Code 

of  Civil  Procedure, 
to  contest  will,  §  6S59,  Id. 
Revivor  of  action  by  and  against,  when,  §  5154- 
5156,  Id. 
of  judgment,  ?  5369,  Id, 
Sale  of  real  estate,  parties  to  action  for,  I  6142. 

title  of  to  land  may  be  sold,  §  6148. 
Unknown,  proceedings  against,  ?  5053.  Annotated 
Cooe  of  Civil  Procedure, 
service  by  publication,  §  6053,  Id. 
When    party    may    testify,  when    adverse    party 

claims  as,  §  5242,  Id. 
When  probate  judge  interested  as,  effect,  ?  535. 
Homestead.     Assignment  of,  who  entitled  to,  etc., 
i  5435-5143.  .Annotated  Code  of  Civil  Pro- 
cedure, 
on  sale  of  land  by  executor,  ?  6155.    ' 
by  assignee  of  insolvent  debtor,  §  6?48,  6351. 
Hnsband  and  wife.  Action  for  wrongful  death,  brought 
for  benefit  of,  §  6135. 
Adoption  of  children  by,  §  3137-3140. 
Curtesy,  estate  by  abolished,  §  4176  n. 
Dower  of,  §  4188.     See  Dower. 
When  they  inherit  from   each  other,  ?  4158-4160, 
4103,  4176.    See  Descent  and  Distribution. 
When  entitled  to  letters  of  administration,  §  6005. 
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Idiot.    See  Insane  Person. 

Action  of,  by  guardian,  §  6305. 

Appeal.    See  Appeal,  Guardian. 

Can  not  make  will,  §  5914  n. 

Contracts,  completion  of  real  estate,  §  6313. 

Discharge  from  imprisonment,  p.  414. 

Dower  of,  power  of  guardian  to  sell,  ^  6307. 

Foreign  guardian  may  dispose  of  effects  of,  §  6316. 

Guardian  appointed  for,  §  6302. 

powers  and  duties,  §  6304. 

wife  of,  may  be,  g  6303 
Inquest  as  to,  §  702-749.    See  Asylum. 
Lease  of  real  estate,  ?  6308-6312. 
Sale  of  real  estate,  I  630(5. 

Trustee  of  non-resident,  powers  and    duties    of, 
i 6320-6334. 
Illegitimate  child.    See  Bastard. 

Imbecile.    See  Guardian,  ?  6302-G316.     Idiot. 

Defined.  §  6302. 
ImprlBonment.    Discharge  of  prisoner  from,  proceed- 
ings for,  p.  413. 
when  prisoner  insane  or  idiot,  p.  414. 
Of  administrator,  etc.,  failing  to  return  inventory, 
?  6048. 
how  discharged  from,  5  6052. 
Of  person  refusing  to  produce  will,  §  5924. 
Of  person  suspected  of  concealing  assets,  etc.,  of 

estate,  §  6054. 
Saving  of  rights  of  persons  under.    See  Disabilities. 
Improved  roads.    Appeal  from  assessment  of  damages 
for  material  taken  to  repair,  §  4859  n. 

Improvements.     Lease    of    ward's    lands    to   secure, 
§  6296,  6308. 
lien  of  tenant  for,  g  6301,  O.jOS. 
Incompetency.    Removal  of  executor  or  administrator 
for,  §  6017. 
of  guardian,  §  G272. 

Incumbrance.    See  Liens. 
Upon   real    or   personal    estate  no  revocation    of 

devise,  ?  59'J5. 
Devisee  takes,  subject  to,  i  5955, 
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Xademnity.    Distributee  to  give  bond  of  to  executor, 
etc,  when,  §6189. 
Executor,  etc.,  before  paying  legacy  may  require 

bond  of,  i  6128. 
Surety  of  executor,  etc.,  wasting  estate  may  require 
bond  of,  i  6208. 
of  foreign  executor,  etc.,  ?  6132. 
Index.    Omitted  by  predecessor,  probate  judge  ixMist 
make,  i  530. 
To  records  and  dockets  kept  by  Probate  Court,  §  528 
Indonement.    Of   allowance    or   rejection   of   claim 
against  insolvent's  estate,  §  6352. 
decedent's  estate,  §  6097. 
On  will  deposited  with  probate  judge,  ?  5918. 
ladiutrial  Home.    Commitment  of  girls  to.  See  Giiujs' 

Industrial  Home,  §  76SP-774. 
Induitrial  Sokool.  Commitment  and  discharge  of  boys, 

§  752-759.    See  Boys*  Industrial  School. 
Infimt.    See  Child,  Guardian,  Heir. 
Action  of  by  guardian  or  next  friend,  ?  4998.  Anno- 
tated Code  of  Civil  Procedure. 
Adoption  of.  i  3137-3140. 
Can  not  make  will,  {  6914  n. 
Contest  of  will,  rights  as  to,  ?  5933. 
Defense  by  guardian  ad  litem,  §  5003.  Code  of  Civil 

Procedure. 
Guardian  of,  rights  and  duties,  etc.,  ?  6254  et  seq. 
Limitation  of  action  by  and  against.    See  Disabil- 
ities. 
Service  of  summons  on,  §  5047.  Code  of  Civil  Pro- 
cedure. 
When  incompetent  to  testify  under  ten  years  of 
age,  ?  5240.  Code  of  Civil  Procedure. 
Infirmary,      when  probate  judge  may  send  insane 
patient  to,  p.  420,  §  707. 
physician  to  report  condition  of  patient  to  pro- 
bate jud^e,  §  420. 
fees  of  physician  allowed  by  probate  judge, 
p.  421,  \  707. 
Removal  or  discharge  from,  ?  721. 
Information.    Prosecution  by,  in  probate  court,  §  6455. 

See  Criminal  Procedure. 
Inlieritanoo,    Kules  of ,  §  41 58  ct  seq. 
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tajiinctioni.    See  Appbopriation  op  Property,  p.  386. 
When  may  be  granted  by  probate  court,  i  5573. 
Code  of  Civil  Procedure. 
Injury.    Action  for  by  wrongful  death,  J  6134,  6. 
Inquest.    Of  lunacy,  §  702-74ti.    See  Asylum. 
On  body  of  unknown  person,  §  1224-1228. 
Insane  Asylum.    See  Asylum,  ?  702-749. 
Insane  person.    See  Idiot. 

Action  of,  §  4998.    Code  of  Civil  Procedure. 

Can  not  make  will,  §  5914  n. 

Contest  of  will,  rights  as  to,  2  5933. 

Defense  of,  ?  50(  0. 

Discharge  from  imprisonment,  p.  414. 

Dower  of.    See  Dower. 

Election  to  take  dower,  or  under  will,  how  made 

for  insane  or  imbecile  widow,  §  5966. 
Guardian  of,  §  6302-6310. 

Incompetent  to  testify,  ?  5240.  Code  of  Civil  Pro- 
cedure. 
Inquest  as  to.  §  702-749. 
Leage  of  lands,  i  6308-6312. 

Limitation  of  action  by  and  against.     See  Disabili- 
ties. 
Sale  of  lands,  §  G306. 
Trustee  of  non-resident,  powers  and  duties  of,  §  6320 

-6:<34. 
When  probate  judge  may  send  to  infimary,  p.  420, 
?707. 
Insolvent   debtor.      See  Assignment  for  Creditors, 

§  633.5-6383. 
Insolvent  estate  of  decedent.    See  Administrators  and 

Executors,  §  6224-6253. 
Inspectors.    Of  corporate  elections,  appointed  by  pro- 
bate juage,  when,  §  3245a,  ^.  S. 
Provision  inspectors  to  be  appointed  or  removed  by 
probate  judge,  g  4277. 
oath  of,  §  4278. 

bond  to  be  approved  by  judge  and  deposited 
with  county  treasurer,  §  4278. 
Tobacco  inspector  to  be  qualified  by  probate  judge, 
?  4334. 
bond  of,  approved  by  and  deposited  with  probate 
judge,  H340. 
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who  may  sae  on,  i  4340. 
entry  of  appointment  in  journal  anil  certificate 

to  ap{30intee,  'i  4338. 
fees  for  appointing  inspectors  and  approving  bond, 

i  4337. 
oath  of,  i  4339. 
who  may  administer,  ?  4339. 
copy  of  to  be  transmitted  to  probate  judge, 
when,  i  4339. 
Intention.    Governs  in  construction  of  will,  p.  IGl, 
§  5967  n 
Essential  to  revocation  of  will,  §  5933. 

Intestate.    Inheritance  of  estate  of,  ?  4158  et  seg. 

Interest.  Discount  of,  of  debt  against  decedent's  es- 
tate paid  before  due,  'i  l>104,  6115. 

In  condemnation  cases  p.  386. 

On  sale  of  land  by  executor,  etc.,  deferred  payments 
to  bear,  'i  6161. 

On  sale  of  land  by  guardian,  ?  6280. 

On  taxes  unpaid,  ^  2846,  R  S. 

On  release  of  ward's  tax  title.  §  0204. 

"When  executor,  etc.,  chargeable  with,  §  6179. 

When  guardian  chargeable  with,  ^  62(9. 

Interpreter.  Of  common  pleas,  Hamilton  county,  to 
render  service  in  probate,  how,  p.  421. 

Inventory.    By  executors  and  administrators,  §  6023, 
et  8€q»    See  Administration  of  Estates. 
Inventory  : 

when  to  be  filed,  §  6023. 
form,  p.  199,  ?  6046. 
By  guardians,  when  to  be  filed,  §  G2o9. 

form,  §  6269  n. 
By  assignees,  etc.,  of  insolvent  debtors,  ?  6347. 
Of  property  found  on  dead  body  §  1224. 
.    Of  partnership  property,  on  application  of  surviv- 
ing partner,  §  3167. 

Investment.    Of  funds  of  estate  by  executor's,  etc., 
trustees,  §  6413. 
by  guardians,  §  6269,  6413. 
by  trustee  of  non-resident,  p.  328. 
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JaU,    See  Imprisonment. 

When  insane  person  confined  to,  ?  707,  8. 
Probate  judge  to  approve  of  plans,  etc.,  for,  ?  797, 

Joint  oontraot*    Liability  of  estate  of  decedent  on, 

^  6102. 
Joint  aub-diatriot.     Commissioners  to  be  appointed 
for,  «  39:J8. 
oath  and  duties,  ?  3939. 
report  of,  ?  3941. 
effect  of  report,  i  3942. 
Clerks  of  board  of  education  to  present  plans,  etc., 
i  3940. 
give  notice  of  filing  petition,  I  3933. 
Costs,  security  for,  §  ;{y35. 
on  judgment  against,  §  3943. 
judgment  for,  i  3'. '45. 
Dissolution  or  alteration  of,  p.  421. 
Fees,  §  3943. 

Notice  of  filing  petition,  ?  8933. 
publication  of  and  of  meeting  of  commissioners, 
§  .•i937. 
Petition  for,  §  ?>9:)2. 

when  may  be  filed  with  probate  judge,  ?  3934. 
for  additional  sub-district,  etc.,  §  3946. 
proceedings  on,  §  3947. 
when  may  be  filed  with  probate  judge,  ?  3948. 
Jointure.    What  bars  dower,  §  4189. 

Eflfect  of  eviction  from,  §  4191. 
Joint  wills,    g  591 4  n .     See  Wills. 
Journal.    To  be  kept  by  probate  court,  §  528. 
Approval  of  court  as  to  distribution  of  notes,  etc., 
to  be  entered  on,  ?  G189. 
Journal  entriea.    See  Forms. 
Judge.    See  Probate  Judge. 
Judgment.    See  Order. 
Appeal  from,  g  6407. 

Assignment  to  avoid  arrest, for  costs,  §  6377. 
Award  of  referees,  ?  6094. 

Claim  rejected  at  instance  of  heir  or  creditor  of 
decedent,  ?  6098. 
against  assignee  or  trustee,  g  6352. 
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Concealing  assets  of  estatet against  persons  saspect- 
ed  of,  i  6  »57. 
lien  of,  i  0057. 
Distribution,  to  enforce  order  of,  ?  6197-8. 

lien  of,  ^6197. 
Joint  contract,  liability  of  estate,  §  6102. 
Revivor  of,  g  5366-5371.  Annotated  Code  of  Civil 

Procedure. 
Vacation  or  modification  of,  §  5354-5365  Id, 
Juritdiotion  of  oommon  pleas.     See  Appeal,  Cohmon 
Pleas. 
When  probate  judge  interested,  2  53'>,  6440. 
Jurisdiotion  of  probate  oourt    Constitutional  provis- 
ions, p.  1. 
Criminal  procedure,  ?  6454  et  aeq. 
When  probate  judge  interested*  common  pleas  has 

jurisdiction,  §  535. 
Exclusive : 
Administrator's  and  executor's  accounts  to  set- 
tle, control  conduct  of,  and  order  distribu- 
tion of  estates,  g  524 
Appropriation  of   property  by  corporations,  to 
make  inquests  of  amount  of  compensation, 
§524. 
Assignees,  trustees  and  commissioners  of  insol- 

vents  to  appoint  and  qualify,  etc  ,  §  624. 
Elections  of  justices  of  tho  peace,  to  try  contests 

of,  §  524. 
Guardians,  to  appoint  and  remove  and  settle  ac- 
counts of,  etc.,  §  524 
Inquests  respecting  lunatics,  etc.,  to  make,  i  524. 
Letters  of  administration,  etc.,  to  grant,  i  524. 
Marriage  licenses,  etc.,  to  grant,  §  524. 
Wills  to  probate,  etc.,  §  524. 
When  acquired,  excludes  other  probate  courts, 
2  527. 
Concurrent : 
Acknowledgment  of  deeds,  to  take,  ?  526. 
Contracts,  completion  of  real  by  executors,  etc., 

§  525. 
Depositions,  to  take,  §  526. 
Habeas  corpus,  I  525. 


Jurisdiotioii  of  probate  oourt—Cotitinned* 
Misdemeanors,  ^  52f>. 
Oaths  to  administer,  i  526 
Proceedings  in  aid  of  execution,  i  5472,  et  8eq» 
Sale  of  lands  by  executors,  etc.,  guardians  and 
assignment  of  dower  in  such  cases,  'i  525. 
Jury.    Appropriation  of  property  by  private  corpor- 
ations, i  6421. 
challenges,  ?  6426. 
fees  i  6451. 
impanelling,  J  G425. 
oath,  i  6427. 
verdict,  §  6432. 
view  of  premises,  §  0428. 
by  municipal  corporations,  §  2238. 
drawing  of,  §  2240. 
summons  of,  §  2239. 
verdict,  §  2245. 
view  of  premises,  2  2242. 
Criminal  procedure.  §  0406. 
Ditch  appeals,  county,  §  4465. 
challenges,  ?  4466. 
fees,  i  4506. 
impanelling,  §  4466. 
oath,  ?  4467. 
verdict.  §  4469. 
view  of  premises,  §  4468. 
township,  §  4637. 
challenges,  4537. 
fees,  §  4541. 
verdict,  §  4539. 
view  of  premises,  §  4538. 
Drift,  removal  of,  §  4577. 
drawing,  §  4577. 
notice  of  meeting,  ?  4578. 
oath,  §  4580. 
verdict,  §  4580. 
Election  of  justice  of  the  peace,  contest  of,  ?  573. 
fees,  §  578. 
oath,  i  575. 

verdict,  ?  575.  <.  ^.  ., 

Fees,  §  6405,  5182,  5189  m.  Annotated  Code  of  Civil 
Procedure. 
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appropriation  of  property,  §  6451. 
ditch  appeal,  county,  §  4506. 

township,  §  4541. 
election  of  justice,  contest  of,  §  578. 
levee,  construction,  §  4604. 
road  appeals,  state,  J  4632. 
Levee,  construction  of,  i  4600. 
fees,  i  4604. 
impanelling,  i  4601. 
trial  to,  i  4602. 
verdict,  §  4602. 
view  of  premises,  §  4602. 
Eoad  appeals,  county,  i  47jJ2. 
challenges,  §  47oJ. 
oath,  i  4702. 
trial  to,  i  4703. 
verdict,  H703. 
state,  §  4628. 
challenges,  ?  4702. 
oath,  §  4702 
verdict,  §  4703. 
view  of  premises,  §  4703. 
Jastioe  of  the  peace.    Arbitration  of  claims  against 
estate,  duties  as  to,  §  6093-4. 
Claim  against  estate,  may  take  affidavit  of,  2  6092. 
Contest  of  election  of,  i  572. 
costs  of,  i  578. 
election  not  to  be  set  aside  for  illegal  votes  cast, 

when,  i  576. 
evidence  confined,points  stated  in  notice,  ?  575. 
jury  of  three  selected  by  probate  judge,  I  573. 
justice  to  preside  in  absence  of  judge,  ?  577. 
notice  of  contest,  ?  572. 
to  electors  to  fill  vacancy,  i  575. 
Contest  of  election  of  probate  judge,  duties  of  jus- 
tice on  appeal  of,  §  2997. 
to  issue  subpoenas  for  witnesses,  §  299S. 
testimony  before,  §  3000. 
to  certify  and  transmit  to  common  pleas,  i  3000. 
Decedent's  personal  property,  may  appoint  apprais- 
ers for,  when,  §  6028-9. 
form  of  certificate  of  appointment,  i  6030. 
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oath  to  inventory  may  be  administered  by, 
when,  §  6040. 
real  property,  may  appoint  appraisers  for,  when, 
i  6156. 
certificate  of  appointment  to  make,  etc.,  i  6156. 
oath  of  appraisers  may  be  administered  by, 
i  6157. 
Insolvent  debtor's  property,  may  appoint  apprais- 
ers for,  when,  i  6'M7. 
Marriage,  may  solemnize,  i  6385. 

penalty  for  solemnizing  contrary  to  law,  i  6302. 
duties  of,  before  solemnizing,  §  0393. 
Proceedings  to  change  number  of   in  township, 
§568. 
Laborers.    Wages  of,  a  preferred  claim  against  insol- 
vent debtor's  estate,  when,  J  (J356. 
against  estate  of  decedent,  §  6090. 
Land.    See  Real  Estate. 
Landlord  and  tenant.    See  Liquor  Laws. 
Lien  of  tenant  for  improvements  made  under  lease 
of  guardian  of  minor,  idiot,  etc.,  §  6301, 
0:^08 
Last  sioknesB.    Expenses  of,  a  preferred  claim,  i  0090. 
Lease. 
Power  of  guardian  of  minor  to  make,  ?  6295-6301. 
See  Guardian. 
of  idiot,  ?  03U8-6312. 
of  trustee  of  minor,  idiot,  etc.,  ?  0323. 
Permanent  leasehold  estate  descends  same  as  fee 
simple,  i  4181. 
Legacy.     See  Legatee. 
Definition,  §  5913  n. 

Discharge  of   debt  in  will  against  executor  con- 
strued as,  ?  6068. 
must  be  included  in  inventory,  ?  6008. 
Paid  within  four  years  requires  bond,  §  6128. 
Sale  of  real  estate  to  pay,  g  6172. 
Legal  representatives.    See  Heirs,  Etc. 
Legatee.    See  Devisee. 
Allowance  to  widow,  may  ask  review  of,  §  6043. 
Appraisement,  notice  to  of,  i  6032. 
may  be  present  at,  i  6034. 
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Ltfate«—  Continued, 
Bond  to  give  for  payment  of  legacy,  when,  J  G075, 

(U28. 
Charge 'd   by   will  with  payment  of   debt,   effect, 
<!  ()2 1 8. 
taki'8  laiul  Hubject  to  charge.  J  5955. 
Oonrealing  aasfts,  rights  against  persons,  $  60a3. 
Contribution  by,  to  raise  portion  for  absent  child, 
etc  ,  i  6961,  697«J. 
to  pay  sliare  of  devisee  witness  to  will,  when, 

«  5926. 
to   pay  h'gacies,  etc  ,  when  devised   property 

takon  to  pay  debtfl,  i  5973-8. 
to  pay  claims  uj^ainst  estate  after  settlement,  etc., 
*  it  (LM8  t)2-V{.    See  Contribution. 
IVuth  t)f,  iojxacy  not  to  lapse,  when,  ?  5971. 
l)iHtributit»ii,  may  enforce  order  of,  §  6U-'5. 
ForoiKn  oxocutors.  etc.,  rights  as  to,  §6  31-2. 
How  mfvy  obtain  It'pacy  by  action,  g  G2II. 
How  may  obtain  legacy  witliin  four  years,  J  6128. 
How  propiriy  may  be  delivered  to,  ?  t075. 
Inventory,  may  ct)mpel  filing  of,  ^6047. 
Not  ro  to,  of  "lu'aring   of   executor's,  etc.,   claim 

against  estate,  §01<  0. 
Tarty  to  contost  of  will,  ?  5b59.  Annotated  Code  of 
Civil  Troccdure. 
in  action  on  r.dministration  bond,  §  G215. 
in  action  for  sale  of  land,  'i  6U2. 
Kesidnary  defined,  2  5913  n. 
bontl  ol  executor,  who  is,  §  5997. 
not  to  di.'^chargelion  on  real  estate  for  payment 
of  debts,  except,  §  f.9J>8. 
inventory,  when  not  required  to  return,  §  5997, 

takes  dcc(^as(.Hl  child's  share  of  real  estate,  when, 
§:-971. 
Pale  of  real  estate  to  pay  legacy  of,  ?  6172. 
Testimony,  when  adverse  party  claims  as,  §  5242. 
When  probate  judge  is  interested  as,  effect,  §  536. 
When  may  sue  on  administration  bond,  §  6211. 
Legitimaoy.    Of  persons  born  bastards,  how  effected, 
i  4176. 
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Xtetten.    See  Administration  or  Estates. 
Of  adminUtration: 
Applicaut  for  to  file  affidavit  and  give  bond, 

i  6005-6. 
County  in  which  granted,  ?  5991. 
Non-resident  interested  in  business  here,  §  6013. 
Revocation  of,  §  6049,  6178,  6252. 

by  discovery  of  will,  ?  6019. 
Who  entitled  to,  §  0005. 

probate  judge  is  not,  g  535. 
Will  not  issue  of  right  after  twenty  years,  ?  6014, 
may  issue  before  on  petition,  etc.,  i  6014. 
Testamentary : 
Application  for,  §  C005. 
County  in  which  granted,  ?  5994. 
Revocation  of,  §  6049,  6178,  6252. 
Who  entitled  to,  §  5995. 
minor  must  attain  majority,  ?  6001. 
probate  judge  not  entitled  to,  i^  5,S5. 
when  to  issue  to  foreign  executor,  §  59C&-41. 
Of  guardianship: 
For  guardians  of  two  or  more  wards.  §  6263. 
Levee,  constniotioii  of.     Apportionment  of,  §  4595. 
Appropriation  of  properly  for,  ?  22o2. 
Assessment  of  work  to  be  made,  how,  §  4594. 

when  to  go  on  duplicate,  ?  4G11. 
Bond  filed  by  petitioners.  ?  4586. 
Changes  in  route  authorized,  §  4597. 
Compensation,  application  for,  §  4 588. 
hearing  of  application  for,  2  4591. 
must  be  made  before  final  order,  §  4592. 
Costs,  §  4604. 
apportionment  of,  g  4595. 
on  dismissal,  §  4006. 
Dismissal  of  proceedings,  when,  ?  40(6. 
Error,  can  not  be  complained  of,  unless,  §  4612. 
relief  in  case  of  manifest,  ?  4613. 
correction  of  errors,  etc.,  §  4605. 
Fees,  i  4604. 
Final  order,  §  4593. 

Hearing  on  preliminary  matters,  §  4589. 
on  the  merits,  §  4590. 
of  application  for  damages,  i  4591, 
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LdT«e,  eomtraotion  ot^Continued, 
Jurisdiction  of  probate  court,  §  4585. 
Jury,  impanelling,  etc.,  i  46U0-1. 
trial  to,  i  4ti02. 
verdict,  form,  ^  4601. 
when  to  be  returned,  §  4602. 
proceedings  on,  'i  46U3. 
Meaning  of  *'levee,"  §  4596. 
Notice  to  parties  interested,  ?  4587. 
Petition  for,  i  4586. 
Repair  of,  §  4b07. 
Report  of  viewers,  J  4590. 
Riprapping,  when  to  be  done,  ?  4599. 
Safe  of  the  work,  i  4610. 

Statements  for  parties, when  judge  to  prepare,  1 459-5. 
Township  trustees,  when  and  how  may  establish, 

J4614. 
Verdict,  form,  etc.,  i  4001-2. 

Viewers,  etc  ,  appointment  to  fill  vacancies,  J  4598. 
When  levee  intersects   water-course  or  another 

levee,  §  4608. 
When  levee  benefits  road,  ?  4609. 
Liability.    Of  executors  and  administrators.    See  Ad- 
ministration OP  Estates. 
Of  guardians.    See  Guardians. 
Of  heirs,  devisees,  etc.,  to  contribution,  §  5961, 

5973-8,  6218-6223.    See  Contribution. 
Of  person  refusing  to  produce  will,  §  5924. 
Of  trustee  for  loss  of  money  deposited  in  bank, 

p.  171,  §5984  n. 
Of  officer  neglecting  to  serve  or  return  process  or 

pav  over  money,  §  541-544. 
Of  married  woman  as  guardian,  §  6303. 
For  death  by  negligence,  §  6134,  5. 
For  lease  of  premises  for  sale  of  liquors,  §  4364  R.  S. 
Lioenae.    Of  minister  of  the  gosoel  to  solemnize  mar- 
riage, g  6:586. 
to  be  produced  to  probate  judge  of  county  in 
which  marriage  solemnized,  §  6387. 
Of  parties  applying  for  marriage,  g  (j389,  (:3S0. 
fees  for,  g  6390. 

penalty  for  improperly  issuing,  §  6390. 
Of  tobacco  warehouseman,  fees,  §  4336-7. 
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Liens. 

Administration  of  estates : 

Bond  of  residuary  legatee  docs  not  discbarge, 

except,  §  5998. 
Concealing  assets,  of  judgment  against  persons, 

§  6067. 
Debts,  on  undevised  real  estate  for  payment  of, 

§  5972,  5. 
Distribution,  against  executor,  etc.,  to  enforce 

order  of,  1 6197. 
Mechanics,  rights  and  duties  of  executors,  etc., 

g  3192  R.  S. 
On  personal  property  of  decedent  created  during 

his  life  time,  order  of  payment,  i  6091. 
Sale  of  real  estate,  holders  of  parties  in  action 

for,  i  0142. 
priorities  of,  adjusted  in  such  action,  §  0145. 
proceeds,  applied  to  satisfy,  order  of,  ?  G165. 
Taxes,  of  executors,  etc.,  for  payment  of,  ?  2851 

Iv.  S. 
Assignment  for  creditors  : 
Assignee  takes  subject  to.  p.  3.'13,  §  6335. 
Assignment  does  not  aflfect  priority  of,  p.  333, 

?  63  J5. 
Judgment  can  not  attach  after  assignment,  p.  333, 

§  6335. 
Payment  of  by  order  of  Probate  Court,  §  6351. 
Sale  of  real  estate  free  from,  §  6350. 
Title  requiring  decree  to  settle,  action  for  sale 

may  be  brought  in  Common  Pleas,  §  6351. 
Guar  dlanSy  etc.: 
Lease  of  real  estate  to  discharge,  §  6296. 

of  tenant  for  improvements,  §  6301 ,  6308. 
Of  drunkard,    after  notice   of   appointment  of 

fuardian  void,  §  f>318. 
real  estate  to  discharge,  ?  6280. 
petition  to  describe,  §  6281. 
Sale  of  liquors  on  ward's  premises,  ?  4364  R.  S. 
Taxes  paid,  of  guardian  for,  §  2851  R.  S. 
life  estate.    Devise  for  life,  limited  to  heirs,  how  con- 
strued g596S. 
Rule  in  Shelley's  case  abolished  as  to  wills,  §  5968  n. 
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life  tnUiU'-Continued, 
Given  by  will  not  enlarged  to  fee  by  power  of  sale, 

etc.,  p.  164,  i  5%7  n. 
And  remainders  In  shares  of  stock,  p.  164,  §  5d67  n. 

limitation  of  aotiont. 

Administration  of  estates : 
By  creditors  against  executors  and  administra- 
tors, i  6113. 
on  claims  accruing  after  four  yearBi^>6113. 
when  assets  received  after  four  years,  i  6114. 
on  claim  rejected  by  executor,  etc.,  J  6097, 
6116. 

of  insolvent  estate,  i  6241. 
at  instance  of  heir  or  creditor,  ?  6098. 
when  administrator,  etc.,  dies,  etc.,  and  new 

one  appointed,  J  6120. 
against  administrator  de  bonis  non^  §  6121. 
when  former  administrator,  etc.,  has    not 
given  notice  of  ap^intment,  J  6122. 
when  notice  of  appointment  is  not  given 
within  proper  time,  and  is  given  afterward, 
?  6126. 
against  heirs,  devisees,  etc.)  after  settlement, 

i  6218. 
on  bond  of  executor,  etc.,  §  4934.  Code  of  Civil 

Procedure, 
to  remedy  omission  to  appeal  from  decision  of 

commissioners  of  insolvent  estate,  §  6231. 
to  subject  land  fraudulently  conveyed,  §  6139. 
By  executors,  etc.,  for  injury  by  wrongful  death, 
I  6ia5. 

Assignment  for  creditors: 
On  claims  rejected  by  assignee  or  trustee,  §  63«52. 
Fraudulent  conveyance,  action  to  set  aside,  p.  333, 

g  6344  n. 
Statute  does  not  run  in  favor  of  assignee,  p.  333, 

?  6335  n. 
Payment  of  dividend  not  new  promise  under 

limitation  act,  p.  333,  §  6335  n. 

Guardian  and  ward : 
To  open  and  review  settlement  of  guardian,  ?  62S9. 
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Idqnor  lawi.    Action  under  for  injurjr  or  to  means  of 
support  by  causing  intoxication,  i  4357  et 
seq.  R.  8. 
Liability  under,  for  lease  of   premises  for  sale  of 
liquors,  ?  4364  R.  S. 
Loans.    Duty  of  guardian  to  make,  of  money  of  ward, 
I  6269. 
of  trustee  of  minor,  idiot,  etc  ,  ?  6327, 
LongTiew  Asylnm.    See  Asylum. 
Admission  of  patient  to,  J  738. 
Certificate  of  physician,  §  740. 
Conveyance  to  asylum,  ?  741. 
Costs  and  expenses,  §  748. 
Examination  of  witnesses,  g  740. 
Penalties  of  judge,  etc.,  for  neglect  of  duty,  §  7-J9. 
Prosecuting  attorney  to  attend  to  suits,  ?  746, 
Warrant  and  subpoenas,  §  7i^9. 
Lost  records.    How  restored,  ?  528a.    See  Record, 
Lost  wills.    Admission  to  probate,  §  5944  et  seq.    See 

Wills. 
Lnnatio.    See  Insane  Person,  Guardian. 
Maintenance,    Duty  of  guardian  of  person  to  furnish 

ward,  when,  §  6271. 
HUlfeasanoe.    Proceedings  on  complaint  against  mu- 
nicipal officer  for,  g  1732-6. 
IKandamns.    Lies  to  compel  officer  to  take  prisoner 
before  commissioner  of  insolvents,  i  6301  n. 
not  to  compel  superintendent  of  asylum  to  take 
back  insane  patient,  §  709  n. 
Mansion  bonse.    Right  of  widow  or  widower  to  re- 
main in  for  one  year,  §  4188. 
election  of  widow  to  take  under  will  docs  not 
bar  right,  §  5964. 
Marriage.    Certificate  of  to  be  transmitted  to  probate 
court  for  record,  §  6391. 
penalty  for  neglect  to  make  record,  §  6391. 
for  neglect  to  return  certificate,  ^  6391. 
Dissolution  of,  eflfect  on  legitimacy  of  issue,  \  4175. 
Effect  on  previously  born  children,  §  4175. 
Fines  for  illegal  solemnization  of,  etc.,  how  recoy? 

ered,  §  6394. 
Li^^nse  of  minister  to  solemnize,  f  6386. 
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lUrrUgo—  Continued, 

to  be  produced  to  court  and  name  recorded, 
i  63b7. 
no  charge  therefor,  §  6387. 
record  bo  made  or  certificate  to  l>e  evidence, 
i  6388. 
of  parties  contracting,  J  C389. 
how  obtained,  §  0390. 
fees  for,  i  6  90. 

penalty  for  improperly  issuing,  ?  6S£0. 
when  application  to  be  made  to  common  pleas 
judge,  i  6390. 
Of  administratrix  or  executrix,  revokes  her  author- 
ity, ?  6)22. 
Of  female  ward,  determines  guardianship  as  to 

person,  but  not  as  to  estate,  §  62i5. 
Of  female  guardian  determines  guardianship,  §  6292 
Of  woman,  does  not  revoke  her  will,  2  5958. 
Publication  of  bans  for,  i  6389. 
evidence  thereof  required,  when,  §  6393. 
evidence  of  consent  of  parent  or  guardian  re- 
quired, i  6o93. 
Record  to  be  kept  by  probate  court,  I  528. 

what  to  contain,  §  528. 
Who  may  solemnize  and  how,  §  6385. 
penalty  against  minister  or   justice  for  illegal 

solemnization  of,  §  6  )92. 
penaltv  for  solemnization  by  unauthorized  per- 
son, i 6392. 
Who  may  contract,  §  6384. 
when  consent  of  parent  or  guardian  necessary, 
§  6384. 
Harried  Woman.    See  Marriage. 
I,iahility  on  appeal  in  condemnation  proceeding, 

i  2256. 
Liability  as  guardian  of  idiot,  etc.,  §  G^OS, 
May  make  will,  §  5914  n 

Saying  of  rights  in  proceedings  by  creditors  against 
heirs,  etc.,  after  settlement  of  estate,  '<t  ()218. 
as  to  foreign  wills,  §  5967. 
Marshalling  assets.     See  Assets. 
In  conformity  with  will.  §  6152. 
When  devised  property  taken  to  pay  debts,  ?  5973-5, 
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Xmster  oommiMioner.  Reference  io,  in  matters  relating 
to  restoration  of  lost  records,  i  5285. 
To  act  in  absence  of  commissioner  of  insolvents, 
I  C383. 
Hidwives.    To    keep    registry  of   births   in  certain 
counties  and  report  same  to  probate  judge, 
when,  i  6396. 
penalty  for  neglect,  i  6390. 
Minister.    vSee  Clergymen. 

May  solemnize  marriage  and  how,  I  6385.     See 

Marriage. 
To  keep  registry  of  deaths  and  report  to  probate 
judge,  when,  g  6:^96. 
penalty  for  neglect,  §  6'J96. 
Minor.    See  Child,  Guardian,  Infant. 

Consentoi  parents  necessary  for  marriage  of,  i  0384. 
To  whom  administration  granted  while  executor 
is,  ?  0001. 
Misdemeanors.    Jurisdiction  of   probate  court  in,  in 
certain    counties,  J   0451.    See   Criminal 
Procedure. 
Misfeasanoe.    Proceedings  on  complaint  against  muni- 
cipal officer  for,  §  1732-0. 
Mistake.    AVnen    and  how  accounts   of   executors, 
etc.,  may  be  opened  to  correct,  ?  6187. 
of  guardians,  2  6289. 
of  trustees,  §  63;i2. 
Money.    Assignee  must  deliver  to  successor,  i  0341 . 
Assignor's  property  must  bo  converted  into,  i  0350. 
Distribution,  order  of  how  enforced,  ?  6195  etseq' 
Executor's,  etc.,  commissions  on  amount  collected, 

§  6188. 
Foreign  guardian  of  non-resident  ward  can  get,  how, 

§  6279. 
Found  on  body  of  unknown  person,  how  disposed 

of,  2  1227. 
Inventory  must  contain  account  of,  §  0037. 

and  if  none  must  so  state,  §  C037. 
Investment  of  by  executors,  trustees,  etc.,  §  6413. 
by  guardians,  §  6269,  6413. 
belonging  to  heirs  unclaimed,  §  0191. 
Liability  for  deposit  in  bank,  ?  5984  n. 
Must  be  inventoried  and  administered,  J  5996,  6006. 
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Money — Continued. 
Officer  refusing  to  pay  over,  bow  punished,  §  641, 2. 
Order  for  payment  of,  how  enforced,  g  54i. 
Proceedings  a^inst  persons  suspected  of  concealing, 

etc.,  §605a-9. 
Sale  of  real  estate,  proceeds  arising  from,  how  ap- 
plied, §6165. 
Trustee  may  get  possession  of  by  suit  in  common 

pleas,  §  6H40. 
Widow  and  children  entitled  to  bow  much  at  ap- 
praisement, i  6041. 
Widow  may  receive  in  lieu  of  dower,  i  6155^  6166. 
Wife  of  assignor  may  receive  in  lieu  of  contingent 
right  of  dower,  ?  6350. 
Uonomaaia.    Does  not  destroy  testamentary  capacity 

unless,  etc.,  §  5914  n. 
Konnment.    Court  may  allow  for  as  credit  to  executor, 
etc.,  i  6185. 
executor,  etc.,  not  bound  to  procure,  §  6185, 
Mortgage. 
Administration  of  estates: 
Inventory  must  contain  particular  statement  of, 

§  0035. 
Mortgaged  premises  considered  as  personal  assets, 
§6070. 
executor  or  administrator  may  take  possession 
of,  §  6070. 
may  release  and  discbarge,  §  6071. 
may  foreclose,  §  6072. 
Order  of  priority  as  to  payment,  §  6091. 
Sale  of  real  estate, priorities  adjusted  in  action  for, 
§  6145. 
application  of  proceeds  for  payment  of,  §  6165. 
deferred  payments  secured  by,  §  6162. 
Assignment  for  creditors: 

When  executed  by  husband  and  wife,  §  6350. 

by  husband  alone  for  purchase  money,  §  6350. 
Void  as  to  creditors,  void  as  to  assignee,  p.  333, 

§  6335. 
Rights  of  assignee  as  to,  p.  333, 339,  §  6335,  6343. 
puardiaUj  etc.: 
May  give  in  lieu  of  bond,  §  6259. 
Must  take  pi}  loan  of  ward's  money,  §  6269. 
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Sale  of  ward  s  land  to  Batisfy,  2  6280. 
deferred  payments  secured  by,  {  628C. 
Hother.    Consent  of,  when  necessary  for  marriage  of 
minor  child,  i  6384. 
Has  custody  and  control  of. education  of  minor, 

when,  i  6264. 
Inherits  property,  when,  §  4159  ei  seq. 
may  imient  from  or  transmit  inheritance  to  bas- 
tard, §  4174. 
May  appoint  guardian  by  will,  {  6266.  •    • 

Motion.  Appropriation  proceeding,  for  new  trial,  i  6432 
for  abandonment  of  proceedmgs,  {  6434. 
Compel  guardian  to  render  account,  i  6269. 
Extension  of  time  to  collect  assets,  §  6063. 
Open  guardian^s  settlement,  i  6304. 

notice  of.  i  6304. 
Paymentoi  ward's  money  to  foreign  guardian,  §  G326, 
Road  cases,  for  new  trial,  §  4703. 
Transfer  of  proceedings  to  common  pleas  when  pro- 
bate judge  interested,  i  685. 

Municipal  corporations.      Appropriation  of   property 
by,  for  public  use,  §  2232-22G1.     fcJeo  Ap- 
propriation OF  PROPETTY. 
Devise  or  bequest  to,  when  valid,  §  5015. 
Proceedings  against  officers  of,  for  malfeasance  or 
misfeasance,  ?  1732. 
citation  for  accused,  i  1732. 
complaint  by  whom  and  how  made,  J  17.'I2. 
costs,  g  1 736. 

security  for  required  of  complainant,  §  1732. 
jury,  may  be  demanded,  §  1733. 

challenges  of,  §  1734. 
prosecution,  by  whom  conducted,  §  1733. 
removal  of  officer  found  guilty,  §  173G. 
trial,  §  1735. 
Kame.    Change  of,  of  adopted  child,  §  3137. 
Haturalization.    Form  of  application  for  restoration  of 
record  of,  i  528a. 
form  of  certificate  §  528a. 
Record  of,  to  be  kept  by  probate  court,  ^  528. 
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Vegliganoe.      See     Administration     ot      Ii^tates, 
liability. 
Guardians,  lidbilUy. 
Liability  for  death  caused  by,  §  C134r-5. 
contributory,  p.  239. 
Vawipaper.    See  Notice. 

Hew  trial.    Appropriation  of  property  bv  corpora- 
tions, §  04;52,  6. 
For  what  causes  granted,  J  5305.     Annotated  Code 

of  Civil  Procedure. 
Road  appeals,  §  4703. 

When   and  how  application  made  during  term, 
§6307-8.    Annotated  Code  of    Civil  Pro- 
cedure. 
When   and    how   application   made    after    term, 
^  53(19  Id, 
Hext  Mead.    Action  of  infant  must  be  brought  by, 
or  guardian,  §  41)98.    Annotated  Code    of 
Civil  Procedure. 
May  select  certain  property  for  minor  child  at  ap- 
praisement, §  6038. 
Kezt  of  kin.    Damages  to,  for  death  by  wrongful  act, 
§  6135. 
Entitled  to  administration,  when,  §  6005. 
Inherit  property,  when,  §  4158  et  seq. 
Notice  to,  before  probate  of  will,  §  5917. 

before  granting  letters  to  §  6005. 
Parties  in  action  on  administration  bond,  §  6215. 
Remedy   against  on  decedent's  bond  to  convey 

land,  i  5954. 
When  legacy  demanded  before  four  years,   must 

give  bond,  §  6128. 
When  may  sue  on  administration  bond,  §  6212. 
Non-resident.    Administration  on  estate  of,  in  busi- 
ness here,  §  6013. 
to  whom  letters  granted,  §  6013. 
disposition  of  assets,  ?  6013. 
Appropriation  of  property,  service  on,  ?  C419. 
Arrested  debtor,  bond  of,  required  to  appear  in 

court,  etc.,  §  6366. 
Claims  of  executor,  etc.,  against  estate,  service  of 

notice  of  hearing  on,  §  6100. 
Pistribution,  to  enforce  order  of,  service  on,  §  61d6. 
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Non-resident—  Continued. 

Foreign  assignment,  p.  333,  ?  6336. 

foreign  executor,  etc.,  ?  0130.   See  Admixistratiok 

OF  Estates. 
Guardian  may  recover  property  in  this  state,  §  6279. 
of  minor,  idiot,  etc,  §  (yA2{\ 
may  enforce  collection  of  judgments,  §  6290. 
may  sell  lands,  §  6290. 
Boad  appeals,  notice  to  appellants  and  obligors, 

§  47v)l. 
Sale  ot  lands  by  executors,  etc  ,  service  on,  ?  6143. 
Service  by  publication,  §  .5048.    Annotated  Code  of 
Civil  Procedure. 
aflSdavit  to  obtain,  ?  6143  n.    See  Forms. 
notice  to  parties  by,  i  6143  n. 
proof  of  publication,  §0089  n. 
proof  of  mailinpf  notice,  §  6143  n. 
Trustees  of,  powers  and  duties,  ?  6320-0334,  p.  328, 

329.    See  Tkustees. 
Widow's  election,  how  taken,  ?  5965. 
Notes.    Inventory  to  contain  particular  statement  of, 
?  6035. 
May  be  distributed  in  kind,  when  and  how,  §  6189. 
Not  to  be  sold,  when,  §  6074. 
On  sale  of  personal  property,  how  taken,  §  6082. 
Surviving  partner  purchasing  partnership  property 
may  give,  §  3169. 
Kotioe. 
Administration  of  estates: 
See  also  Administration  of  Estates. 
Account  of  administrator,  etc.,  of  filing,    etc., 
i  6402. 
costs  of,  ?  6402. 
Appeal,  §  6408. 

Appointment  of  administrator  or  executor,  §  6088. 
'   proof  of,  ?  6089. 
liability  of  executor,  etc.,  and  sureties  for  fail- 
ure to  give,  §  0127. 
failure  to  give  extends  time  for  bringing  action, 

?  6122. 
when  court  may  allow,  after  proper  time,  2  6126. 

effect  on  limitation  of  action,  §  6126. 
of  application  for,  after  twenty  years,  §  6014. 
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jTotioe — Continued, 

Claims  of  executors,  etc ,  against  estate,  of  heas*- 

ing  of,  i  6100. 
Desperate  claims,  of  application  for  sale,   etc, 
§  6078. 
of  sale  of  such  claims,  i  C079. 
Disallowance  of  claim  at  instance  of    heir  or 

creditor,  §  6098. 
How  given  when  law  does  not  direct,  §  6406. 
Insolvency  of  estate,  ?  6237. 
form  of,  §  6238. 
of  meeting  of  commissioners  to  receive  claims, 

i  6225. 
of  appeal  from  decision  of  commissioners, 
i 6230. 

of  filing  petition  on  omission  to  appeal, 
i  6231 . 
Inventory  and  appraisement,  of  making,  i  6032. 
of  filing  and  hearing  exceptions  to  inventory, 
i  6024. 
Non-resident.    See  Non-resident. 
Sale  of  personal  properly,  §  6076. 

of  desperate  claims,  application  for,  §  6078. 
sale  of,  §  6079. 
of  real  estate,  §  6159. 
of  filing  petition  for,  §  6143. 
to  obtain  service  by  publication,  J  6143  n. 
to  parties  by  publication,  §6143  n. 
waiver  of  §6143.  4. 
Surety's  application  for  release,  §  6204. 
to  executors,  etc.,  when  sureties  insuflicient, 
§  6205. 
Will,  of  probate  of,  §5917. 
of  application  to  probate  lost,  spoliated  or  de- 
stroyed will,  §  5945. 
to  admit  foreign  will  to  record,  §  5939. 
of  existence  of  will  deposited  with  probate 

judge,  §  5920. 
publication  of,  to  admit  will  to  record  when 

record  destroyed,  §  5952. 
of  appeal  from  refusal  to  admit  will  to  probate, 
1  5934. 
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Appropriation  of  property,  p.  387 : 
By  private  corporation,  by  landowner  to  compel, 
2  6448. 
to  unknown  or  non-resident,  J  G419. 
By  municipal  corporation  to  property  owners, 
g  2237. 
of  intention  to  appeal,  i  2255. 
publication  of,  wnen  property  taken  for  public 
parks,  i  2232. 
Assignment  for  creditors: 
Accounts,  of  filing  and  bearing,  ^  0350,  6402. 
Appointment  of  assignee,  etc.,  ^  6346. 
Arrested  debtor's  application  for  discharge,  §6370. 
Disallowance  of  claim  on  application  of  assignor 

or  creditor,  §  ()353. 
Dividends,  of  making  and  paying,  ?  6356. 
to  owners  of  unpaid  dividends,  §  6.S56. 
Fraudulent  conveyance,  etc.,  of   action  to  set 

aside,  ?  6344. 
Sale  of  property,  §  6350. 

how  given,  ?  6350. 
Trustees'  election,  of  time  and  place,  §  6338. 
of  appointment,  i  6346. 
Dmharge  of  prisoner : 
On  application  for,  p.  413. 
when  insane  or  iaiot,  p.  414. 
Ditch  appeal: 
County  §4463. 
Township,  ?  4533,  7. 
Drift: 
Removal  of,  appeal,  §  4575. 
To  parties  of  meeting:  of  jury,  §  4578. 
Election : 
Contest  of  justice^s,  §  572. 

to  fill  vacancy,  ^  675. 
Contest  of  probate  judge's,  of  appeal,  ?  2997. 
Contest  for  county  seat,  §  3016,  17. 
Examiner  of  county  treasurer: 

By  publication  of  report,  §1129. 
Guardians,  etc: 
Accounts,  of  filing  and  hearing,  ?  6402. 
Filing  exceptions  to  bond,  §  6261. 


570  INDEX. 

Kotioe—  Continued. 

Motion  to  review  settlement  of  guardian  of  lon^ 
atic,  etc.,  1 6304. 
how  given,  8  6304. 
Of  petition  to  pay  ward's  money  to  foreign  guar- 
dian, §  6326. 
Of  application  for  appointment  of  guardian  of 

drunkard,  §  6318. 
Removal  of  guardian,  ?  6272,  7- 
Road  appeals,  $4701. 
Sale  of  land,  of  filing  petition  for,  §  6282. 
Surety's  application  for  release,  §  6273. 
Inquest  of  lunacy: 
To  probate  judge  for  removal  of  patient,  §  709. 
To  relatives  of  death  of  patient,  ?  710. 
Intoxicating  liquors : 

To  seller  or  owner  of  premises,  2  4358,  9,  R.  S. 
Joint  sulhdistrict : 
Of  filing  petition  for,  by  clerk  of  board  of  educa- 
tion, §  3933. 
Publication  of   filing  petition  and  meeting  of 
commissioners  by  probate  judge,  §  3937. 
Justices  of  the  peace: 
Application  to  increase  or  diminish  number  of  in 

township,  J  568. 
Contest  of  election,  J  572,  5. 
LeveCj  construction  of: 
To  land  owners,  etc.,  §  4587. 
Sale  of  work,  §  4610. 
Partnership: 
To  administrator,  etc.,  of  deceased  partner  for 
appointment  of  appraisers,  §  3167. 
Pike: 
Two-mile   assessment,   to   owners"  of    material 

sought  to  be  taken,  f  4854. 
To  auditors  when  road  is   in  more  than  one 

county,  §  4858. 
Of  appeal  to  Common  Pleas,  ?  4857. 
Probate  judge: 

Contest  of  election  of,  of  appeal,  i  2997. 
Pailroad  ditch,  etc.: 
To  railroad  company  for,  §  3343. 
To  probate  judge,  ?  3343. 


tKDBltt  571 

IXotiee— Continued, 

Sale  of  work,  i  3344. 
Restoring  lost,  etc.,  records,  p.  6, 1  52Srt. 
Road,  abandonment  of: 

Of  hearing  of  petition,  ?  4916. 
Road  appeal: 

To  appellants  and  oblij?ors,  §  4701. 
Sale  of  property  found  on  deceased  person,  J  1227. 
Trustee: 
Accounts,  of  filing  and  hearing.  ^  6102. 
Appointment  of,  of  insolvent  debtor,  g  6346. 
Bond,  of  giving  by  testamentary,  §  5982. 
Humber.    Words  importing  plural  applied  to  singular, 

§  5913. 
Nunoupative  will.    Now  made  and  proved,  ?  5991. 
Must  be  admitted  to  probate  within  six  months, 

§  5092. 
Expenses  and  fees  of  probate,  etc.,  by  whom  paid, 

§  6993. 
Form,  §5991. 
Oath.    See  Affidavit. 
Administrator's  and  executor's.    See  Affidavit. 
Appraisers  of  decedent's  personal  property,  §  6033. 

real  property,  §  6157. 
Appropriation  of  property,  of  jury,  ?  6427. 
Arrested  debtor's,  on  application  for  release,  ?  6364. 
Commissioner  of  insolvents  may  administer,  ?  6380. 
Deputy  clerk  of  Probate  Court  may  administer, 

?  533. 
Ditch  appeal,  county,  of  jury,  J  4467. 

township,  §  4537. 
Guardian,  etc.,  on  application  for  appointment, 
i  6259. 
to  accounts  of,  §  6269. 
to  inventory,  §  6269. 
of  appraisers  of  real  property,  i  6284. 
of  freeholders  on  report  of  lease  of  ward's  land, 
§  6298. 
Insolvent  estate,  witnesses  and  claimant  may  be 

examined  under,  §  6233,  4. 
Inspector  of  provisions,  ?  4278, 
of  tobacco,  i  4339. 


572  tuDEX, 

ikih^  Continued.  ^ 
Joint  sub-district,  of  comixiissiono]*s  establishing, 

8  3939. 
Marria^  license,  on  procuring,  when,  J  6390. 
Pike  case,  of  appraisers  of  material,  §  4783. 
Probate  judge  may  administer,  ^  526. 
Road  appeals,  of  jury,  i  4702. 
Office.    Of    Probate   Court,    where    kept    and    liow 
furnished,  (f  523. 
Term  of,  of  probate  judce,  p.  1. 
Ohio.     When  property  escheats  to,  i  4161,  4163,  4180. 

See  Escheat. 
Omission.    Of  executor,  etc.,  to  give  notice  of  appoint- 
ment, liability,  §  6127. 
One-mile  aasestment  pike.    Appeal  as  to  change  or  va- 
cation of,  i  4688. 
as  to  compensation  and  damages,  i  4699. 
Assessment  of  damages  for  materials  taken  for, 
§  4783. 
appeal  from  assessment  to  Common  Pleas,  §  4781. 
Open  and  close.    In  proceedings  toappropriate  property 
by  municipal  corporations,  ^  2245. 
by  private  corporations,  §  6422. 
Opening  settlements.    Of  executor,  etc.,  §  6187. 
guardian,  §  0289. 
trustee,  i  (3332. 
Order. 
Administration  of  estates: 
Account,  appeal  from  final,  §  G407. 
Appealable,  in  what  cases,  i  6407. 
Arbitrator's  award,  §  (>096. 

Claims,  payment  of  falling  due  after  four  years, 
?6il5. 
bond  for,  ?  61 15. 
as  to  disposition  of  desperate  claims  a  suflicient 
voucher,  §  6077. 
Debts,  of  payment  of,  §  6090. 
Distribution,  §624. 
to  enforce,  §  6195. 
of  insolvent  estate,  §  6235,  G244,  5. 
Execution   on  judgment  against  executor,  etc., 

§  6105. 
Inventory,  as  to,  §  6023,  6017,  6074. 
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Order —  Cmtinued. 

Liens,  determining  priority  of,  ?  6145. 
Money  belonging  to  unknown  heirs,  investment 
of,  ?  6191. 
distribution  of,  arising  from  sale  of  lands,  ?  6145, 
6165. 
Notice  of  hearing  of  executor's,  etc.,  claim  against 

estate,  §  6100. 
Sale  of  lands  to  pay  debts,  ?  61o6,  6145,  0148,  6154, 

6162,  6165,  6166. 
Will,  certified  copy  of  in  other  county,  ?  5932. 
of  foreign,  filing  and  recording,  §  5940. 
Appropriation  of  property: 
To  draw  jury,  |  6-121. 
Conduct  jury  to  view  premises,  ?  6428. 
Assignment  for  creditors: 
Continue  assignor's  business,  ^  6350. 
Fraudulent  transfer,  to  prohibit,  §  6349. 
Payment  of  dividends,  §  6356. 
Sale  of  property,  §  0350. 
To  put  trustee  m  possession,  etc.,  §  6340. 
Ditch  appeal: 
County, 
to  draw  jury,  ?  4465. 
conduct  jury  to  premises,  §  4467. 
Township,  to  draw  jury,  §  45o7. 
conduct  jury  to  premises,  §  4538. 
Drift,  removal  of  appeal. 
To  draw  jury,  1 4577. 
Conduct  }ury  to  premises,  §  45^0. 
Guardians,  etc.: 
Duties  of,  to  enforce,  §  6275. 
Guardian  must  obey  all,  etc.,  §  62(  9. 
Sale  of  real  estate,  §  6286. 
Industrial  Home: 
To  parents  to  appear  before  court,  ?  769. 
To  send  girl  to,  §  770. 
Inquest  of  lunacy: 
To  confine  insane  person,  §  708. 
•  to  discharge,  §  709. 
Money: 
Payment  of,  how  enforced,  §  544, 
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Order—  Continued. 
Municipal  officer: 

In  proceedings  against,  to  draw  jury,  i  1733. 
Fciyment: 
By  executor  of  decedent's  debts,  §  6090. 
Of  money  arising  from  sale  of  land,  §  6165. 
By  assignee  of  insolvent  debtor,  ^  6355. 
Punishment: 

For  refusal  to  obey,  i  541,  2. 
Road  appeal: 
County,  to  conduct  jury  to  view  premises,  §  4703. 
Stote,  to  draw  jury,  §  4628. 
conduct  jury  to  view  premises,  i  4703. 
Orphan  asylum.    Vagrant  or  incorrigible  children  may 

be  sent  to,  8  3140a,  7154,  R.  S. 
Outlets.     Appeals  in  proceedings  to  open  and  widen, 

of  ditches,  g  4506  n,  4542  n. 
Papers.    Filing,  must  be  docketed,  g  528. 
Must  be  filed  in  court  in  nroceedings  as  to  arrested 

debtor,  ?  6371. 
Surrender  of  to  trustee  of  insolvent  debtor  enforced, 
2  6340. 
Pardon.    Duties  of  probate  judge  on  violation  of  con- 
ditions of,  p.  418. 
Parents.    Adoption  of  children  by,  §  3137-:J140. 
Consent  of,  necessary  for  marriage  of  child,  when, 

8  6384. 
Damages  to,  for  death  by  wrongful  act,  §  6134,  5. 
Inherit  property,  when,  §  4159,  4174. 
Marriage  of,  effect  on  children,  i  4175. 

of  dissolution  of  marriage,  §  4175. 
May  appoint  guardian  by  will,  |  6266. 
Service  on,   when  child  under  fourteen,  g  5047. 

Code  of  Civil  Procedure. 
When  entitled  to  administration  of  estate,  ?  6005. 
Park,  public.    Condemnation  of  property  for,  |  2232. 
though  lying  without  corporation,  §  22)2. 
Notice  of,  i  2232. 
Parties  to  actions.    On  administration  bond,  i  0215. 

may  contest  claim,  though  previously  allowed, 
g  6216. 
appropriation  of  property,  p.  387. 
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Fartiei  to  MtiouB— Continued, 

assignee's  action,  creditors  not  necessary,  p.  333, 

§0335 
claim  of  executor,  etc.,  against  estate,  i  6100. 
rejected  by  executor,  etc.,  at  instance  of  heir 
or  creditor,  §0098. 
complete  real  contracts,  ?  5800.    Code  of  Civil 

Procedure.  , 

distribution,  in  action  to  enforce  order  of,  {  6198. 
fraudul»*nt  conveyance,  to  set  aside  bv  creditors 
of  insolvent  debtor,  p.  342,  i  0344. 
in  action  for  sale  of  land  by  executor,  etc., 
§6142. 
lease  of  ward's  land  bv  guardian,  i  C298. 

of  idiot,  etc.,  H-'^iO. 
proceedings  by  creditors  against  heirs,  etc.,  after 

settlement  of  estate,  §  6222. 
revivor  of  action  bv  guardian  of  idiot,  etc.,  S  6305. 
sale  of  real  estate  by  executor,  etc.,  §  6142. 

when  fraudulent  conveyance  is  sought  to  be 
set  aside,  §  6142. 
how  summoned,  §  61J3. 
waiver  of  service  and  consent  to  sale,  i  6143, 
court  may  adjust  all  liens,  etc.,.  §  6145. 
of  equitable  interest  of  deceased  in  land,  i  6166. 
of  ward's  land  by  guardian,  }  6282. 

of  idiot,  etc.,  §  6306. 
of  insolvent  debtor's  land,  ?  0350. 
of  insolvent  debtor's  land   to   adjust  liens, 
86351. 
Testimony  of,  when  adverse  party  is  executor,  etc., 
§  5242.     Code  of  Civil  Procedure. 
Partition.    Procedings  in,  §  5754-5778 .    Code  of  Civil 
Procedure. 
"When  proceedings  for  are  commenced,  and  a  defi- 
ciency  of  assets  found,  executor,  etc.,  to 
procure  certificate  thereof   from   probate 
court,  §6173. 
court  to  order  so  much  of  proceeds  to  be  paid 

over  to  executor,  etc.,  i  6174. 
executor,  etc.,  may  sell  land  to  pay  debts,  when 
i^ame  he^s  be^n  sold  on  partition,  g  6174, 


576  INDEX. 

PartAen.    Administration  of  estate  of  non-resident, 
doing  business  in  this  state,  §  6U13. 
assets,  how  disposed  of,  §15013. 
Assignment  for  creditors  by,  effect,  p.  333,  §  6335. 

See  Assignment  fob  Creditoss. 
Surviving,  duties  and  rights  of,  g  «ltt7. 
notice  to  administrator  of  deceased,  for  appoint- 
ment of  appraisers,  g  8107. 
inventory  to  be  delivered  to  probate  judge  and 

filed  but  not  recorded,  ^  3167. 
when  executor,  etc.,  to  have  appraisement  made, 

i  3168. 
when  survivor  may  purchase  partnership  prop- 
erty, and  on  what  terms,  i  3169. 
how  partnership  real  estate  to  be  conveyed, 
i  3170. 
Testimony  in  action  by  or  against,  §  5242.     Code  of 
Civil  Procedure. 
Penalty.    Against  officer  refusing,  etc.,  to  serve   pro- 
cess or  pay  over  money,  §  541,  2 
guardian  failing  to  file  inventory,  ?  6269. 

to  list  or  pay  taxes,  §  2848  B.  ti. 
officer  or  person  violating  law  as  to  examination 

of  county  treasury,  i  1129. 
probate  judjje  or  clerk  practicing  law,  ?  534. 
probate    judge     improperly    issuing     marriage 

license,  i  6390. 
justice,  minister  or  clerk,  etc.,  failing  to  trans- 
mit marriage  certificate  to  probata  judge, 
§  6391. 
justice  or  minister  for  illegally  solemnizing  mar- 
riage, §  6:i92. 
unauthorized  person  solemnizing  marriage,  §  6392. 

how  and  in  what  court  recovered,  §  6394. 
physicians,   clergymen,  sextons,  midwives,  etc., 
failing  to  register  and  report  births  and 
deaths,  i  63t)6. 
how  recovered  and  to  whom  paid.  ?  6  96. 
bank,  etc.,  violating  law  as  to  unclaimed  depos- 
its, p.  417. 
recovery  and  disposition  of,  p.  417. 
who  may  sue  for,  etc  p  417. 
Pension  oases.    Duty  of  probate  judge  in,  §  548. 
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Permanent  leaeehold  estate.     Descends  eame   as  fee 

simple,  i  4181. 
Personal  property.    Administration  on,  not  necessary 
if  less  than  twenty  dollars,  §  6018. 
Distribution  of,  See  Descent  and  Distribution, 
?  4163  et  seq. 
how  order  of  enforced,  ?  6195  et  seq. 
Found  on  body  of  unknown  decedent,  how  dis- 
posed of,  i  1 227. 
Inventory  of,  of  decedent,  I  6023  et  seq. 
form,  ^  6!)46  n. 
of  insolvent  debtor,  J  6347. 
of  ward,  §  6209. 
Legatee  takes  subiect  to  charge  on,  §  5955. 
Proceeds  of  land  directed  by  will  to  be  sold  treated 

as  ?  «1()5  n. 
Sale  of,  of  decedent,  ?  6074  et  seq. 
forms,  ?  6076  n.,  6086  n. 
private  sale,  §  6076. 

liability  of  executor,  etc.,  for  not  selling,  §  6182. 
what  not  to  be  sold,  §  6074. 
specifically  bequeathed  exempt  from,  unless  re- 
required  for  payment  of  debts,  i  5974,  5, 
60«)8. 
of  insolvent  debtor,  ?  6350. 
of  ward,  §6280. 
Widow  and  children  entitled  to  what,  exempt  from 
administration,  §6038,  9. 
allowance  for  one  year's  support,  §  604O-2. 
Will  to  be  probated  before  title  passes,  §  5942. 
subsequently  acquired,  passes,  (i  5969. 
Person  interested.     Account,  may  file  exceptions  to, 
§6187. 
Bond  may  be  required  by  from  executor,  etc.,  though 
will  dispenses  with  giving,  §  59^6. 
to  use  of  on  appeal  of  executor's,  etc.,  claim  against 

estate,  §6101. 
new  bond  may  be  required  by  of  sureties,  §  6205. 
-  Claim  due  after  four  years  may  be  disputed  by, 
§6115, 
may  give  bond  to  creditor  for  payment  of,  §  6115, 
aition  on  such  bond,  §  6117,  6118. 
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must  be  notified  of  trial  of  executor's,  etc.,  claim 
against  estate,  i  6100. 
may  appeal  from  decision  of  court  in  such  case, 
i  6101. 
Distribution,  mav  sue  executor,  etc.,  to  compel, 
{  6195. 
parties  to  action  to  enforce,  ?  6198. 
Guardian's  settlement,  may  open  up,  etc.,  i  6304. 
Invenfory,  may  file  exceptions  to,  ?  G024. 
May  complain  against  persons  concealing  assets, 

etc?  0053. 
^lay  bring  action  asking  direction  of  court  respect- 
ing estate,  etc.,  g  6202. 
May  sue  on  administration  bond,  i  6212. 
Mortgaged  premises  held  in  trust  for,  when,  §  6071. 
Parties  in  action  for  sale  .of  land,  §  0142. 

to  enforce  distribution,  §  6198. 
Sale  of  personal  property  may  be  had  on  applica- 
tion of,  notwithstanding  will,  §  6074. 
may  give  bond  to  pay  debts  and  prevent  sale  of 
real  estate,  §  6146. 
"Will,  to  be  notified  of  deposit  of,  §  5920. 
may  enforce  production  of,  i  5921. 
appeal  from  refusal  to  probate,  §  5934. 
application  to  probate  foreign  will,  §  5939. 

notice  of  application,  i  59.)9. 
right  to  contest  supplied  record  of  will,  §  5952. 
When  probate  judge  is,  effect,  §  535. 
Petition.    Adoption  of  children,  §  3137. 
Administration  after  twenty  years,  §  6014. 
Appeal  of  claim  disallowed  by  commissioner  of  in- 
solvent estate,  i  6231. 
Appropriation  of  property  by  private  corporations, 
i  6116. 
by  land  owner  to  compel,  ?  0448. 
by  municipal  corporations,  §  2236. 
Distributee,    in   action  on    administration    bond, 

§  0211  n. 
Distribution,  to  enforce  order  of,  §  6195. 
Injury  by  wrongful  death,  §  6136. 
Insolvent  debtor,  for  discharge,  g  6372. 
Joint  sub-district,  g  3932. 
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for  additional  sub-district,  §  3940. 
liease  of  ward's  land  by  guardian,  §  G297. 

of  idiot,  lunatic,  etc.,  'i  6310. 
Levee,  construction  of,  §  4586. 
Road,  abandonment  of.  §  4915. 
Sale  of  land  by  executor,  etc  ,  §  6141. 

of  equitable  interest  of  deceased  in  land,  J  6166 
by  guardian,  §  G281. 
by  assignee  of  insolvent  debtor,  ?  6351. 
by  trustee  of  non-resident,  §  6323. 
Petition  in  error.    Filing  in  supreme  court  with  leave, 
g  G710.  Code  of  Civil  Procedure. 
Review  of  proceedings  to  appropriate  property  by, 
§  2252. 
Physician.    Certificate  of,  for  admission  of  patient  to 
insane  asylum,  §  704. 
to  Lon^view  asylum,  §  740, 
probate  judge  to  transmit  copy  of  to  superin- 
tendent, §  705. 
for  discharge  of  patient,  §  708. 
Affidavit  of,  when  discharged  patient  becomes  again 

insane,  §  712. 
Probate  judge  may  employ  to  attend  insane  patient 
in  county  infirmary,  p.  420,  i  707. 
to  report  condition  of  patient  to  judge,  p.  420. 
fees  of,  p.  421,  §707. 
To  keep  registry  of  births  and  deaths  in  certain 
counties,  §  6396. 
and  i-eport  same  to  probate  judge,  when,  §  6396. 
penalty  for  neglecting  duty,  §  6396. 
Pioturds.  What  widow  and  children  entitled  to,  §6038. 
Pikes.    See  One-mile  Assessment  Pike,  §  4783,  4. 
Two  mile  assessment  pike,  §  4834-4859. 
Turnpike,  §  4761. 
Plans.    Probate  judge  to  approve  of,  of  court-house, 

'   jail,  etc  ,  'i  797  R.  S. 
Plea.    In  criminal  cases,  §  6 ICO. 
Pleadings.    See  Petition. 
Appropriation  of  property,  p.  S88. 
Not  necessary  on  appeal  of  executor's,  etc.,  claim 
against  estate,  §  6101. 

Rule  days  for,  ?  5097-    Code  of  Civil  Procedure. 
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FotUiamoui  ohild.    Inherits  when,  2  4179. 

Birth  of,  revokes  will,  unless,  etc.,  i  5959. 
TrefBrred  oUimi.    Against  estate  of  decedent,  $  G090, 1. 

of  insolvent  debtor,  {  6355. 
Preferred  orediton.      Assignments,  inure    to    equal 

benefit  to  all,  2  6343. 
Premiiee.    View  of  by  jury.    See  Jury. 
Freientatioii  of  claims.     Against  estate  of  decedent, 
}  6092,  7. 
when  insolvent,  i  6226,  6239. 
of  insolvent  debtor,  i  6352. 
Prioe.    For  which  property  of  insolvent  debtor  may 
be  sold,  i  6350. 
of  real  estate  without  state,  i  6350. 
real  estato  of  ward,  i  6286. 
of  decedent,  i  6160, 1. 
personal  property,  §  6076. 
Priority.    Of  liens  on  real  estate  of  decedent,  how 
adjusted,  i  6145. 
of  insolvent  debtor,  p.  333,  ?  6335  n.,  6351. 
Of  payment  of  claims  against  decedent's  estate, 
i  6U90,  1. 
insolvent  debtor's  estate,  i  6355. 
Private  property.    Condemnation  of  for  public  pur- 
poses by  municipal  corporation,    i    2232 
et  8€q, 
by  i)rivate  corporation,  §  6414  et  seq. 
Disposition  of,  found  on  body  of  dead  person,  ?  1227. 
2riTate  lale.    Of  insolvent  debtor's  property,  ?  6350. 
ward's  real  estate,  J  6286. 
decedent's  real  estate,  §  6161. 
personal  property,  ?  6076. 
forms,  g  60;6  n.,  6086  n. 
Affidavit  before  confirmation  of,  §  G412. 
Probate  court  and  judg^.    Accounts,  to  publish  notice 
of  filing,  i  6402. 
may  examine  accountants  under  oath.  §  6403. 
may  reduce  such  examination  to  writing,  §  6403. 
and   require  accountant   to   subscribe  same, 
}  6403. 
Acknowledgments,  may  take,  J  526. 
Administration  of  estates.    See  Infra, 
Appeals.    See  Infra^  ^  6407. 
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Appropriation  of  property.    See  Infra, 
Assessors  of  real  estate,  duties  as  to  election  of, 

p.  419. 
Assignment  for  creditors.    See  Jnfra. 
Asylum,  duties  in  reference  to  admission,  J  702- 

749. 
Bank  deposits  unclaimed,  duties  of  judge  as  to, 

p.  414,  et  seq. 
Births  and  deaths,  record  of  to  keep,  etc  ,  {  6395, 

et  seq. 
Bond  of,  i  529. 
may  approve  of  certain,  ?  1269,  36S5. 
to  be  hied  in  office  of,  i  6401. 
Books  kept  by,  §528. 

Boys'  Industrial  Hchool,  commitment  to,  J  752. 
Can  not  hold  any  other  office. 
Can  not  practice  law.  etc..  §  534. 
Commission  from  Governor  to  receive,  p.  418. 
Common  pleas,  to  act  for,  when,  ?  535. 
Constables,  appointed  by,  in  certain  cities,  p.  419. 
Contempt,  power  to  punish,  i  538. 

proceedings  for,  J  543. 
Costs     See  Costs. 

unclaimed,  to  make  list,  etc  .  p.  412. 
County  auditor,  examination  of  complaint  against, 

I  io;a. 

County  treasury,  appointment  of  examiners  of, 

§1129. 
Criminal  procedure.    See  Criminal  Procbdurb, 

i6-ibi,et8eq. 
Bead  body,  duty  as  to  property  found  on,  §  1227. 
Deaths,  record  of  to  keep  etc..  §  6395,  et  seq. 
Depositions,  may  take,  §  520,  and  §  5269.  Code  of 
Civil  Procedure, 
may  be  used  in  evidence  in,  ?  6404. 
Deputy  clerk,  powers,  etc.,  §  533. 
can  not  practice  law  §  534. 
probate  judge  may  perform  duties  of,  §  533. 
Ditch  appeal  county,  duty  on,  g  4463. 

township.  §  4533 
Dockets,  kept  by,  §  928, 
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Dower,  assignment  of  approved  by,  ?  5707.   Code 

of  Civil  Procedure. 
Drift  removal  of  appeal  to.  ?  4575. 
Elections,  fees  of  in,  §  2665 . 
when  to  open  returns,  etc.,  §  2933. 
of  real  estate  assessors,  duties  as  to.  p.  419. 
contest  of,  of  probate  judge.  ?  2997. 

of  justice  oi  the  peace,  duties  as  to,  §  572. 
for  cdhnty  seat,  §  8016. 
time  of,  of  probate  judge  p.  419. 
Entries,  etc.,  omitted  by  predecessor  to  make, 
§530 
fees  for,  g  531,  2. 
Error  to  from  common  pleas,  2  G708.     Code  of 
Civil  Procedure, 
transcript  to  furnish  on  tender  of  fees,  §  G717. 
Code  of  Civil  Procedure. 
Execution  from,  §  544. 
proceedings  in  aid  of,  §  6472.  •  Code  of  Civil 
Procedure. 
Fee  bill  and  report  of  fees,  §  545. 

fees  of,  §  546.    See  Fees. 
Fugitives  from  justice,  arrest  of  by,  etc.,?  7156-8. 
Girls'  Industrial  Home,  may  commit  to,  ^  769. 
Guardians,  duties  as  to,  §  6254.    See  Guardians, 

Infra. 
Habeas  corpus^  may  grant  writ  of,  \  5727.     Code 

of  Civil  Procedure. 
Infirmary,  may  send  insane  person  to,  p.  420, 

§707. 
Injunctions,  when  may  grant,  I  5573.     Code  of 

Civil  Procedure. 
Inquest  of  lunacy,  duties  as  to,  §  702-749,  p.  420. 
Insolvent  estates.  See  Assignment  for  Creditors, 

Infra. 
Inspectors,  appointed  by,  §  4277.  See  Inspectors. 
tobacco  inspector  qualified  by,  §  4334. 

fees  for,  etc.,  §  4337. 
of  corporated  elections,  appointed  by,  when, 
§  3245a-€,  R.  S. 
Interpreter  of,  p.  421.  • 
Investment  of  trust  funds  to  direct,  g  6413. 
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Joint  sub-district,  when  petition  for  may  be  filed 

with,  §  3934. 
Judgment  in,  how  vacated,  etc.,  5    5354-5365. 

Code  of  Civil  Procedure. 
Jurisdiction  concurrent,  I  525. 

exclusive,  §  524. 
Levee,  construction  of,  duties  as  to,  §  4585. 
Lost  or  destroyed  records,  to  make  rules  as  to 

testimony  and  appoint  commissioner,  §5286. 
Marriage  licenses  and  licenses  to  solemnize  mar- 
riage, to  issue  §6.1^6  9. 
Misdemeanors,  jurisdiction  as  to,  2  GI54,  et  seq. 
Municipal    officers,   proceedings  on    complaint 

against,  §  1782 
New  sub-district,  petition  for,  ?  3948. 
New  trial.     8ee  New  Trial. 
Non  residents,  appointment  of  trustees  of,  etc., 

§  (5320  et  seq  p.  328. 
Notice  of  filing  accounts,  to  publish,  §  G402     See 

Notice. 
how  to  give  notice  not  otherwise  provided,^  6406. 
Oaths,  may  administer,  §  526. 
Office,  where  kept,  how  furnished  ^  523. 
Omitted  entrit^s  and  rc^cords,  how  supplied,  1 536-2. 
fees  for,  how  paid  §  5  U. 
proceedingsagainst  judge  on  default.  ?  532. 
One-mile  assessment   pike,  appointment  of  ap- 

r raisers  of  damages  for  material  taken  for, 
4783. 
appeal  from  assessment,  ?  4784. 
Pardon,  duties  of  judge  on  violation  of  conditional. 

p.  418. 
Pike  cases,  duties  of  in,  §  4783,  4,  4834,  4855-9. 
Plans,  etc.,  of  court-house  or  jail  to  be  approved 

by,  ?  797  R.  S. 
Powers,  same  as  common  pleas.  ?  537. 
Proceedings  in  aid   of    execution,    jurisdiction, 

?  5472  et  seq. 
Process,  etc.,  to  issue,  §  530. 
Prosecuting  attorney's  bond  may  be  approved  by, 

i  1269. 
Questions  of  fact,  may  determine,  §  6400. 
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or  may  order  tried  by  jury,  §  6400. 
or  referred,  §  6400. 
Railroad  drain,  duty  as  to,  i  3343. 
Receiver  may  be  appointed  by,  when,  g  6587. 

Code  pi  Civil  Procedure. 
Records  kept  by.  §  f-28.    See  Record. 
duties  as  to  lost  or  destroyed  records,  i  5286. 
omitted,  how  supplied,  §  530. 
Reference  of  cause  by,  when,  ?  526  n. 
Road  appeals,  i  4627,  4688,  4697,  9,  4859  n.    See 
Appeal. 
abandonment  of  roads,  ?  4914. 
Rules  of  practice,  to  make  and  submit  to  supreme 
court,  i  536. 
of  common  pleas  to  govern  when  applicable, 
§  537. 
Salary  of,  of  Hamilton  and  Cuyahoga  counties, 

p,  422. 
School.    See  Joint  Sub-Bistrict,  supra. 

examiners  appointed  by,  p.  422. 
Seal  oL  p.  423. 

Sheriffs,  etc.,  to  attend,  2  540. 
liability  for  neglect,  §  541. 
fees,  §1234. 
Statistics  of  births  and  deaths,  record  of  to  keep, 

g  6395. 
Stenographers  to  appoint,  in  certain  cities,  ?  476, 

R  S. 
Term  of  office,  p.  1. 

of  court,  g  6  i68,  5365.   Code  of  Civil  Procedure. 
Tobacco  inspector  to  qualify,  ?  4334. 
warehouseman's  bond  required  by,  ?  4336. 
to  be  filed  in,  ?  4336 
Toll  road  voted  to  be  purchased  by  county,  duty 
as  to  appointment  of  appraisers,  g  3499  R.  S. 
Transcript  on  appeal,  g  6409.    See  Transcript. 

on  error,  g  6717.     Code  of  Civil  Procedure. 
Treasury,  appointment  of  examiners  of  county, 

by,  g  1129. 
Trustees,  duties  as  to.     See  Trustees,  g  6320-0334, 

p.  328-329. 
Two-mile  assessment  pike,  appeal  to  g  4834. 
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appointment  of  appraisers  of  material  taken  for, 
?4855. 
appeal  when  pike  in  more  than  one  county, 
i  4859. 
Wills,  duties  aa  to.    See  Wills. 
Witness  illegally  imprisoned  may  be  discharged 
by,  §  5255.     Code  of  Civil  Procedure. 
Administration  of  estates: 

Accounts  may  require  filing  of,  §  G178. 
to  be  filed  in,  §  OlhS. 

may  allow  on  oath  of  one  of  two  or  more  exe- 
cutors etc  ,  §  6176. 
may  refer  to  commissioner,  ?  6186. 
may  open,  when,  §6187. 
may  examine  executor,  etc.,  under  oath  as  to, 

§  6403. 
may  give  further  time  to  file  exceptions  to, 
§64«2. 
^  notice  of  filing  and  hearing  to  be  given  by, 

?  6402.  „ 

Administrator  de  how's  non,  may  appoint.  ?  6018. 
Appraisement  of  land,  may  order  included  in  in- 
ventory of  personalty.  §  602o. 
Assets  may  extend  time  for  collecting.  §  6063-6. 
proceedings  against  persons  suspected  of  con- 
cealing, etc  ,  §  6U53-9. 
judgment  in  lien  on  real  estate,  §  6057. 
Bond  01  executor  or  administrator  to  require, 
§5996  6i)06. 
may  authorize  suit  on,  ?  6212. 
may  require  executor,  etc.,  to  execute  bond  of 
indemnity  to  surety,  when,  §  6:08. 
Claim  of  executor  against  estate  presented  for 
allowance.  §  6100. 
,  notice  required  to  be  given.  ?  6100. 

'  requisition  to  reject  claim  against  estate  when 

^^  filed  in,  ?  6098. 

'  notice  to  be  issued  on,  §  6008. 

not  due  in  four  years,  may  order  executor,  etc, 
to  retain  funds  to  pay,?  6115. 
or  bond  to  be  taken  for,  ?  6115. 
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decision  of  court  not  conclusive  against  exe- 
cutor, etc.,  i  6116. 
Compensation  of  executor,  etc.,  to  allow,  §  6188. 
Compounding  of  debts  due  estate,  may  approve 

of  §6073. 
Damages  for  wrongful  death,  to  apportion  funds 

on  settlement  of,  §  til  35 
Desperate  claims,  application  for,  disposition  of, 
made  to,  i  60/7. 
proceedings  on,  §  ()078,  9. 
Distribution,  petition  to  enforce,  filed  in,  ?  6195. 
to  issue  citation  against  executor,  etc.,  §  6195. 
service  on  non-resident,  §  6196. 
hearing  and  judgment,  §  61ij7. 
all  necessary  parties  brought  in,  ?  6198. 
may  send  case  to  common  pleas,  §  6119. 
Foreign  executors,  etc.,  power  of   court  over, 

^  6130. 
Insolvent  estate,  to  appoint  commissioners,  §  6224. 
or  allow  executor,  etc.,  to  act  as,  §  62;i6. 
report  of  commissioners  to  be  made  to,  §  6226. 
to  make    provision  for    contingent    debts  of 

estate,  §  6227. 
appeal   from,  if  commissioners  reject   claim, 

^0230,  1. 
order  of  distribution  made  by  on  return  of  list 

of  debts,  §  6244. 
may  compel  rendition  of  account,  i  6252. 
to  fix  compensation  of  commissioners,  i  6253. 
Inventory  oi  personal  property  to  be  returned  to, 
i 6023. 
proceedings  on  exceptions  to,  ?  6024. 
Investment  of  moneys  belonging  to  heirs,  etc, 
unclaimed,  ?  6191.    See  Investment. 
may  order  payment  of  invested  funds,  §  6192. 
responsible  for  safe  keeping  of,  §  6193. 
Legatee  may  be  required  by  to  give  bond  before 

distribution,  ^6128. 
Letters  testamentary  to  grant,  when  and  how, 
§  5994-5. 
of  administration,  when  executor  renounces, 
"  6000. 
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on  death  of  executor,  i  6003. 
in  what  order,  §  UUOo. 
Notice  of  appointment  of  executor,  etc.,  how  evi- 
dence of  perfected  in.  g  GUh9. 
Removal  of  executor,  etc  ,  by,  i  6017. 
Resignation  of  executor,  etc.,  may  receive,  i  0015, 
Sale  bill  to  be  returned  to.  ?  0087. 
Sale  of  lands,  jurisdiction  as  to,  J  6137. 
proceedings  for,  ^  (il37-«n42. 
may  determine  equities  and  priorities,  §  0145. 
Bale,  how  ordered.  jJ  ()N7. 
order  to  contain,  what,  g  6148. 
to  appoint  appraisers,  §  t)155-6.  • 

to  order  assignment  of  dower,  ?  6155. 
may  set  aside  apprais(»nient,  §  (n60. 
may  fix  amount  for  which  to  be  sold.  ?  GIGO. 
and  manner  and  place  of  sale,  §  6100. 
may  order  deed,  i  (il62.. 

ana  secure  dower  when  specially  assigned,  §  6164. 
Sale  of  personal  property  when  will  directs  other- 
wise, §  0074. 
may  order  same  sold  at  private  sale,  ?  6076. 
Surety  may  apply  to  for  release  from  bond,  9. 6204. 
Vouchers,  may  allow  what  expenditures,  without, 

i  6184. 
When  probate  judge  is  interested,  etc.,  effect, 
§  535. 
Appeals  to.    See  Appeal. 
Accounts,  settlement  of ,  of  executor's,  guardian's, 

etc.,  §  6407. 
Administration  of  estates.  §  6407. 
Completion  of  real  contracts,  §  6407. 
Ditch,  county,  §  4463. 

township,  I  4533. 
Drift,  removal  of,  i  4575. 
I  Guardians  and  trustees.  §  6407. 

Insolvent  estates,  §  6407. 
J  Roads,  state  and  countv,  etc.,  i  4G88. 

state,  §  4627. 
township,  ?  4697. 
for  damages,  §  4627,  4699. 
Sale  of  real  estate  by  executors,  etc.,  ?  6407. 
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Two-mile  assessment  pike,  §  4834,  4859. 
Widow,  allowance  to,  §  6407. 
Appropriation  of  property  by  corporations: 
Abandonment  of  property,  duty  on,  §  6434. 
Costs,  may  apportion,  §  6452. 
Fees  of,  in  proceedings  for,  §  6451. 
New  trial,  may  grant,  g  6436. 
Petition  to  be  filed  in,  §  6416. 
to  issue  summons  on,  §  6418. 
proceedings  on,  how  conducted,  ?  641^-6432. 
Proceedings  in  to  condemn  road  bed  of  unfinished 

railroad,  §  6445-6447. 
To  appoint  attorney  for  absent,  etc.,  parties,  §  6441. 
When  interested,  What  proceedings  had,  §  6440. 
Appropriation  of  property  by  municipal  corporations, 

I  2232,  et  seq. 
Assignment  for  creditors: 
Accounts,  to  examine,  ?  6356. 

to  publish  notice  of  filing  and  hearing,  §  6356. 
Assignee  to  appear  before,  ?  63H5. 
^       Bond  of  assignee,  to  be  approved  by,  ?  6335. 
new  bond  may  be  required,  i  6339. 
of  trustee,  ?  6340. 
Claims,  to  order  disallowance  of,  §  6353. 
Compensation  of  assignee,  etc.,  to  fix,  §  6357 
Deed  of  assignment  to  be  filed  in,  ?  0333. 
Dividends  to  declare,  §  6356. 
Examination  of  assignor  or  assignee,  may  require, 

§  6  U9. 
Fees  allowed  to,  §  6058. 
Former  assignment,  proceedings  by  in^  case  of, 

Fraud  to  make  and  enforce  orders  to  prevent, 

g  (1349. 
Fraudulent  assignment,  etc,  proceedings,  when 

set  aside,  i?  6344. 
Homestead,  may  order  set  off  §  6348. 
Incumbrances  on  real  estate,  to  order   payment 

of  §63-a. 

Removal  of  assignee,  if  no  bond  given,  §  6336. 
Report  of  assignee  to  be  filed  in,  §  6352. 
report  and  settlements  to  be  made  to,  }  6356. 


IKDEZ.  689 

Probate  court  and  judge — Continued. 

Resignation  of  assignee,  may  accept  ?  C337. 
Sale  of  property^  to  fix  terms  of,  §  6350. 
Trustee,  to  appoint,  when,  §  (1337. 
.creditors  may  petition  for  election  of,  §  G338. 
to  give  notice  of  meeting  for,  '^.  (i3l{8. 
to  appoint  person  elected,  §  6.')38. 
for  property  fraudulently  conveyed,  ?  6344. 
Assignments  to  avoid  arrest: 

Certificate  granted  by,  efl'ect,  ?  6370. 
Commissioner  of  insolvents  to  be     aj^pointed, 
?  6359. 
to  make  returns  to„  ?  6371. 
May  require  applicant  to  give  bond,  §  0366. 
Petition  of  applicant  to  be  filed  in,  i  6372. 
Proceedings  if  no  creditor  appear,  i  6372. 
if  creditors  resist,  §  6^73. 
final  hearing,  g  6376. 
costs,  how  awarded,  ?  6377. 
Guardians: 
Appointment  of,  §  6254. 
Bond  of,  to  approve,  2  6'259,  6200.  . 

exceptions  to,  §  ()26i. 
Lease  of  lands,  may  order,  ?  6296. 
application  for  1 6297. 
proceedings,  §  029S,  9. 
Removal  of  guardian  by.  §  6272,  6-8. 
Resident  guardian  may  be  required  to  settle, 
§  6276-8. 
and  give  way  to  foreign  guardian,  ?  0277. 
Resignation  of  guardian,  may  accept  §  6274. 
Sale  of  land,  to  require  service  of  notice  of  peti- 
tion for,  §  0282. 
to  appoint  appraisers,  §  6283. 
to  require  bond  before  sale   §  6285. 
to  issue  order  of  sale  for,  ?  0286. 
to  confirm  sale  and  order  deed,  ?  0287. 
Statement  required  of  applicant  §  6259. 
Sureties  released  on  bond  of  guardian  by,  §  6273. 
Guardian  of  drunkards : 
Appointment  of,  by,  §  6317. 
To  terminate  guardianship,  when,  ?  6319. 
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Guardian  of  lunatics: 
Appointed  how,  §  6302. 
Lease  of  lands  of,  how  authorized,  §  G308-12. 
Sale'of  lands  of,  how  authorized,  §  6306. 
proceedings  to  authorize  foreign  guardian  to 
sell  lands,  etc.,  ^  6315. 
To  terminate  guardianship,  when,  ?  6316. 
Marriage  licenses : 
To  be  issued  by,  how  and  to  whom,  §  6386. 

record  of,  how  made,  I  6387. 
To  issue  from  what  county,  §  6389. 
fee  may  be  charged  for,  §  6390. 
oath,  to  be  administered  by,  2  6390. 
penalty  for  wrongfully  issuing,  ^  6390. 
certificate  to  be  returned  to,  §  6391. 
Statistics  of  births  and  deaths : 
Eecord  of,  to  be  kept  by,  §  6395. 
Report  of,  to  be  made  to,  when  and  by  whom, 

i  6396. 
To  furnish  blanks  for,  ?  6397. 
To  transmit  abstract  to  Secretary  of  State,  §  6398. 
THistees  of  non-resident  lunatics j  etc.:    See  Trustees. 
Accounts  to  be  rendered  to  probate  court,  when, 

?  6328. 
Appointment  of,  §  6320. 
Bond,  to  be  approved  by,  i  0322. 
Citations  and  notices,  to  issue,  i  6329. 
Compensation  of,  allowed  by,  §  6333. 
Lease  or  sale  of  lands,  ?  6323. 
May  authorize  trustee  to  pay  over  money,  etc.,  to 

foreign  guardian,  when,  §  6325. 
Resignation,  when  court  may  accept  or  remove, 

§6334 
To  determine  questions  of  settlement  of,  etc., 
2  6330. 
appeal  from  determination,  §  6331. 
force  and  effect  of  determination,  §  6332. 
Prooeedings  in  aid  of  ezeoution.      By  examintion  of 
debtor,  §  5472-5489.      Code  of  Civil  Pro- 
cedure, 
compensation  of  probate  jud^e,  ?  5488  Id. 
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Proceeds.    Arising  from  Bale  of  land  by  executor,  etc., 

how  applied,  ^  6165. 
Profits.   See  Administration  of  Estates. 

Assignment  of  dower  in,  i  0155. 
Promissory  note.    See  Notes. 
Proof.     Of  claim  against  decedent's  estate,  §  601)2. 
insolvent  debtor's,  §  G'tbi. 
Of  publication  of  notice  of  appointment  of  executor, 

etc.,  §  6()89. 
To  obtain  service  on  non  resident  by  publication, 

£6143n. 
Of  mailing  notice  to  non-resident,  §  6143  n. 
Prosecuting  attorney.    Asylum,  to  attend  to  suits  on 
behalf  of,  ?  718. 
compensation,  §  718. 
Longview  asylum,  |  746. 
compensation,  §  746. 
Bond  of  probate  court  may  ai>provc  of,  i  1269. 
Criminal  procedure,  duties  of  in,  §  0455-7,  6471. 
Escheated  personal  property,  to  collect,  §  4163. 
Property  found  on  dead  person,  to  enforce  provisions 

in  reference  to,  ^  1227. 
To  file  information  against  probate  judge  or  clerk 

practicing  law.  §  53  K 
Tj  issue  execution  and  pay  over  money  on  judg- 
ment against  persons  concealing  assets  of 
estate,  etc.,  when,  §  0059. 
compensation,  §  GOM). 
To  sue  bank,  etc.,  violating  law  as  to  unclaimed  de- 
posits,  p.  417. 
Provisions.     Allowance  of  to  widow  and  children  for 

support,  etc  ,  g  C040. 
Publication.    See  Notice. 
Proof  of,  §  G0?9  n. 

Service  by,  in  what  cases,  I  5048.     Code  of    Civil 
Procedure, 
affidavit  to  obtain.  ?  6143  n. 
Of  report  of  examiner  of  county  treasury,  §  11 29. 
Public  use.    See  Appropriation  op  Propekty,  p.  388, 

i  2232,  6414. 
Purchasers.    Appraisers,  executors  or  administrators 
can  not  be,  at  sale  of  land  by  executors,  etc.v 
?  6161  n. 
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Title  of,  to  lands  fraudulently  conveyed,  2  6139. 
to  lands  derived  from  heir  without  knowledge  of 
will,  i  5967. 
Bailroad. .  See  Appropriation  op  Property,  p.  c89. 
Proceedings  to  compel  to  drain  land,  §  3342-6. 
Unfinished  road  bed  of,  may  be  condemned,  2  6445. 
proceedings  in  such  case,  1 6446. 
in  what  courts  proceedings  may  be  commenced, 
1 0447.  -     • 

Bailroad  drain.    See  Ditch,  I  3342. 
Seal  estate.    Appraisement  of,  of  decedent's  estate, 
J  6155. 
of  insolvent  debtor's,  §  6350. 
of  ward's,  {  6283. 
Descent  of,  8  4158,  et  seq. 
Dower  in,  J  4188,  ei  seq. 
Investment  in,  by  guardian,  §  6269. 
Lease  of.  by  guardian,  §  6295.  6308. 
Liens  on,  adjusted,  §  6145,  6351. 
Sale  of,  by  assignee  of  insolvent  debtor,  §  6350, 1. 
by  executor,  etc.,  §  6136,  et  seq. 
by  guardian,  g  6280,  et  seq. 

by  county  auditor,  of  escheated  lands,  §  4183, 
etseq. 
Be-appraiBement.    Of  real  estate,  when  to  be  ordered, 
i  6154,  6160,  1350. 
form,  p.  255,  ?  6162  n. 
Beoeipts.    See  Vouchers. 
Executor,  etc.,  required  to  produce  for  debts  and 
legacies,  etc.,  paid  and  file  with  account, 
?  6183. 
what  items  may  be  allowed  without.  ?  6184. 
Beoeiver.    Probate  judge  may  appoint,  when,  §  55S7. 

Code  of  Civil  Pr.ic'edure. 
Beoognixanoe.    See  Criminal  Procedure,  §  6467,  9. 
When  arrested,  debtor  must  give,  for  his  appear- 
ance, ?( 367. 
Beoord.     Commissioner  of  insolvents  must  keep,  of 
proceedings,  §  t>369. 
Kept  by  probate  court,  §  528. 
criminal,  what  to  contain,  f  528. 
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final,  what  to  contain  and  when  to  ha  made    up, 

«628. 
naturalization  record,  §  628. 
of  accounts,  what  to  contain  and  when  to  be 

made  up,  i  528. 
of  births  and  deaths,  what  to  contain,  §  G395. 
of  bonds,  what  to  contain,  g  528. 
of  marriages,  what  to  contain,  §  528. 
of  unclaimed  bank  deposits,  p.  415. 
of  wills,  i  5930. 
Destroyed,  how  supplied,  i  5949-5952.    See  Will. 
Lost  or  destroyed  by  fire,  riot  or  civil  commotion, 
how  restored,  §  528a. 
probate  judge  to  make  rules  and  appoint  com- 
missioner to  take  testimony,  §  5286. 
salary  and  term  of  office  of  commissioner,  §  5286. 
costs  of  restoring,  how  paid,  §  52iSc. 
No  complete  record  to  be  made  up,  except  when, 

§546. 
Of  final  account  of  executor,  etc.,  must  be  made, 

when,  §6190. 
Of  proceedings  in  levee  case,  §  4605. 
Of  proceedings  in  road  appeals,  §  4707. 
Omitted,  how  supplied,  §  530. 
Seferees.    Doubtful  claim  against  estate  may  be  re- 
ferred by  executor,  etc.,  to,  §  6093. 
by  whom  approved.  §  6093. 

proceedings  when  claim  is  less  than  one  hundred 
dollars,  §  6094. 
when  claim  exceeds  one  hundred  dollars,  §  6095. 
proceedings,  powers  and  compensation  of,  §  6096. 
costs  how  awarded,  §  6096. 
Claim  disallowed  by  administrator,  etc.,  of  insol- 
vent estate  may  be  submitted  to,  §  6240. 
costs  awarded  by,  g  6242. 
judgment  on  award,  §  6243. 
Eeferenoe.    Of  questions  arising  in  actions  in  probate 
court,  §  6400. 
Of  doubtful  claims  against  estate,  §  6093. 
Probate  court  can  only  make  by  consent,  §  526  n. 
Itegistry.     Of    births  and    deaths  to    be    kept  by 
physicians,  clergymen,  sextons,  etc.,  §6396, 
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Bejeotion.    Of  claims  against  estate  by  executor,  etc, 
i  6097. 
at  instance  of  heir  or  creditor,  I  6098. 
by  assignee  of  insolvent  debtor,  |  6352. 
at  instance  of  assignor  or  creditor,  i  6353. 
Belease.    Effect  of,  of  debt  in  will  against  executor, 
etc.,  i  00c)8. 
Effect  of  assignment  providing  for,  p.  334,  ?  6335. 
Of  ward's  tax  title,  §  6294. 

Of  sureties  on  administrator's,  etc.,  bond,  2  6204. 
assignee's,  §  6839. 
guardian  s,  §  6273. 
BexLainder.    Construction  of  devise  for   life,  remain- 
der to  heirs  in  fee,  §  59o8. 
of  life  estates  and  remainders  in  share  of   stock, 
p.  164,  §5967. 
Contingent  remainder,  ?  5913  n. 
Tenant  for  life,  or  in  dower  guiltv  of  waste,  liable 
to,  remainder  man,  §  4177,  4194. 
Bemoval. 
Of  administrator  or  executor,  §  6017.    See  Adminis- 
trators AND  Executors,  revocation j  etc. 
Of  guardian,  i  6272,  6,  7. 
Of  assignee  or  trustee,  §  6336-9,  63J5. 
Of  patient  from  insane  asylum,  §  709. 
Of  trustee,  of  non-resident  minor,  idiot,  etc.,  §  6331. 
Rents.    Assignment  of  dower  in,  p.  252,  §  0157. 
Disposition  of,  of  escheated  land   in  Cincinnati, 

§4186. 
Improvements  may  be  made  by  tenant  of  ward  as 

part  of,  §  6300. 
Statement  of  value  of,  of  ward*s  real .  estate   in  ap- 
plication   for    appointment  as    guardian, 
'i  6259. 
by  guardian  in  inventory,  §  6209. 
in  petition  for  sale  of  ward's  real  estate,  §  6281.  | 
in  application  to  make  long  lease,  §  6297. 
of  real  estate  of  idiot,  etc.,  §  6311. 
Eepair  of  levee.    §  4607. 

^plevin.    Effect  of  assignment  after  action  in,  p. 
§  6335. 
liability  of  sureties  on  bond  in,  p.  334,  ?  6335, 


INDEX.  595 

Baport.    Of  appraisers  of  decedent's  real  estate,  {6157. 
of  ward's  real  estate,  ?  6285. 
of  material  in  jjike  cases,  i  4783. 
assessors,  physicians,  clergymen,  etc.,  of  births 

and  deaths  to  probate  judge,  g  6396. 
assignee  or  trustee » of  claims  presented  for  allow- 
ance, ?  6352. 
of  payment  of  dividends,  when,  §  6356. 
commissioners  of  insolvent  estate,  i  6226. 
of  insolvent  debtor,  §  6371. 
in  application  for  joint  sub-district,  i  3941. 
in  railroad  ditch  case,  §  3343. 
examiner  of  county  treasury,  §  1129. 
executor  s,  etc.,  sale  of  real  estate,  i  6162. 

when  no  sale  is  effected,  J  6162. 
freeholders,  as  to  lease  of  ward's  real  estate,  {  6298. 

of  idiot's,  etc,,  real  estate,  §  6311. 
guardian  of  sale  of  real  estate,  §  6287. 
jury  in  levee  improvement  case,  §  4603. 
probate  judge,  of  fees  to  county  auditor,  §  545, 

1334. 
referee's,  of  doubtful  claims  against  estate,  ?  6096. 
viewers  or  reviewers  in  road  appeals,  §  4693. 
levee  improvement  case,  §  4591. 
Bepresentatives.    Legal.    See  Heirs,  etc. 

Personal.    See  Administrators  and  Executors. 
Bequisition.    May  be  filed  on  executor,  etc,  to  reject 
claim  against  estate,  §  6098. 
on  assignee  or  trustee  of  insolvent  estate,  §  6353. 
Beiervations.    In  deed  of  assignment,  effect,  p.  334, 

§  6335. 
Beflidence,     Appointment  of  testamentary  guardian, 

without  reference  to,  i  6267. 
Besiduary  legatee.    See  Legatee. 
Besignation.    Of  administrator  or  executor,  §  6015. 
not  to  affect  liability  previously  incurred,  §  6016. 
Of  assignee  or  trustee  for  creditors.  §  6337. 

must  file  and  settle  accounts,  g  6341. 
Of  guardian,  g  6274. 

Of   trustee    of    non-resident    minor,    idiot,    etc.,   - 
§  6330,  6334. 
Beturn.    See  Report,  Verdict. 
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B6T«ml.    Of  proceediDgs  in  road  appeals,  i  4Q91. 

in  condemnation  cases,  p.  389. 
BeTiew     Of  settlement  of  executor,  etc. ,  2  6 1 87. 
of  f^uardian,  ^  (>289. 
of  trustee,  i  b332. 
Wben  may  be  ordered  in  road  appeals,  ?  46C4. 
BeTiewen.    See  Viewebs. 

Eevivor.    Of  action,  §51^(>-5161.    Code  of  Civil  Pro- 
cedure. 
Of  j udgment,  ?  53C6,  et  seq.    Code  of  Civil  Procedure. 
Sevooation.    Of  letters  testamentary  or  of  adminis- 
tration. «  6017,  6019,  6022,  6049,  6087,  6:^52. 
See  Adminstration   op   Estates,   Revoca- 
tion^ etc 
Of  will,  §  6953-6962.    See  Will. 
Soads.    See  Appeal. 
County,  i  4688,  et  seq. 
Improved,  ?  4869a. 
State,  8  4627,  et  seq,  4688,  et  seq. 
Township,  i  4697. 
Turnpike,  ?  4761. 

One-mile  assessment  pike,  i  4783, 4. 
Toll,  i  3499,  R  S. 

Two-mile  assessment  pike,  i  4834,  48«o4,  et  seq. 
Bulei.    Of  common  pleas  to  govern,  when  applicable, 
§537. 
Of  practice,  probate  judges  to  make  and  submit  to 

Supreme  court,  §  536. 
Of  Hamilton  county  probate  court  in  relation  to 
restoring  lost  records,  p.  8,  J  5286. 
Bole  day§.    For  pleading,  §  5099.      Code  of  Civil  Pro- 
cedure. 
Salary.    Of  probate  judges  of  Hamilton  and  Cuyahoga 
counties,  p.  422. 
Of  commissioner  for  restoring  lost  or  destroyed 

records,  J  5286. 
Of  deputy  clerks  of  probate   court   of   Cuyahoga 
county,  p.  422. 
Sale.     By  assignee  of  insolvent  debtor's    property, 
p.   335,  §  6350,  1.      See  Assignment  fob 
Creditors,  sale. 
By  executor  or  admiuistratorof  decedent's  personjij 
property,  §  6074  et  seq. 
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real  estate, }  6136  et  geq.     See  Administration 
OF  Estates,  sale. 
By  guardian  of  ward's  real  and  personal  property, 
2  0280. 
of  idiot  or  insane  person,  etc.,  J  6?06.    See  Guab- 
DiANS,  sale. 
By  county  auditor,  of  escheated  lands,  i  4183  et  seq* 
Oi  work  in  construction  of  levee,  i  4610. 

of  railroad  ditch,  i  3345. 
Of  property  found  on  deceased  person,  i  1227. 
Bale  bill.    Of  decedent's  personal   property,  J  0080. 

See  Admlnistration  op  Estates,  sale  bill, 
Sohedule.    Of  property  set  off  to  widow  and  children, 
separate  to  be  made,  i  6042. 
Of  debts,  etc.,  of  assignor  to  be  filed  in  court  by 
assignee,  J  6347. 
what  to  contain,  g  6347. 
referred  to  on  election  of  trustee  by  creditors,  i  6338 
Of  debts  and  credits  of  arrested  debtor  to  be  made, 
i  6361. 
separate,  of  exempt  property,  ?  6361. 
Bohool.    Appropriation  of  property  for  sites,  ?  22.32. 
of  school  lands  by  railroaid  company,  i|  6430. 
Decedent's  personal  property  escheated  to  State 

applied  to  support  of,  §4163. 
Examiners  of,  appointed  by  probate  judge,  p.  422. 

qualifications,  p.  422. 
Joint  sub-districts,  how  established,  ?  3930.    See 

Joint  Sub-districts. 
Widow  and  children  entitled  to  books,  i  6038. 
Beal.    01  Probate  Court,  p.  423. 
Beourities.    In  what   executors,  trustees,  etc.,  may 
invest,  ?  6413. 
guardians,  §  6269,  641 3. 
For  claim  against  insolvent  debtor  to  be  stated  in 
affidavit  of  claimant,  §  6354. 
examination  of  claimant  as  to,  §  6354. 
Seoarity  for  costs.    On  complaint  against  municipal 
officer,  4  1732. 
In  proceeding  to  establish  joint  sub-district,  ?  3935. 
When  plaintiff  must  give,  §  5340  et  seq.    Code  of 
Civil  Procedure. 
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Senile  dementiAi      Disqualifies  person  from  making 

will,  p.  135,  'i  5914  n. 
Separate  trial.    In  condemnation  suits,  J  C422. 
Service.    See  Notice,  Sumjuons. 
By  publication,  §  5048.    Code  of  Civil  Procedure, 
affidavit  to  obtain,  i  6143  n. 
Set  off.    §  5075.     Annotated  Code  of  Civil  Procedure. 
Affidavit  of  claim  against  insolvent  estate,  must 

show,  §  0354. 
Assignment  for  creditors,  §  6335  n. 
Settlement  of  Acconnts.     See  Accounts,  Administra.- 

TORS  AND  Executors,  etc. 
Sextong.    To  keep  registry  of  deaths,  etc  ,  §  6396. 
Sheep.    Widow  and  children  entitled  to,  §  6038. 
Sheriff.    Amercement  of,  §  541. 
Duties  of,  i  540. 
Fees  of,  i  1234. 
Sickness,  last.    Expenses  of,  a  preferred  claim,  g  6090. 
Signature.    Of  person  making  will,  at  each  end  there- 
of, p.  13S,  i  5916. 
how  made  p.  13S. 
Sister.    Inherits  property,  when,  §  4158  et  seq. 
Solicitor.    To  prosecute  claim  against  municipal  offi- 
cer, §  1733. 
Special  administrator.     See  Administration  of    Es- 
tates. 
Specific  performance.    See  Appeal,  i  6407. 
Of   contracts  of  decedent,  §  5:>00.     Code  of  Civil 

Procedure. 
Of  contracts  of  idiot,  etc.,  §  G313. 
Spinning  wheel.    Widow  entitled  to,  ?  0038. 
State  of  Ohio.    Escheat   of  property  to,  §  4161,  3,  4183 

et  seq. 
State  road  appeal,    g  4627,  468S  et  seq.    See  Appeal. 
Statement.  Made  to  court  by  executor,  etc.,  in  partition 
sales,  i  6173. 
Of  ward's  estate  on  apDlication  for  appointment  as 

guardian,  §  6i!59. 
Of  money  in  county  treasury  to  be  furnished  by 
auditor  to  examiners,  etc.,  i  1129. 
Statutes.     Relating  to  insolvent  debtors,  i  6344  n. 
Stay  of  execution.     §  6718.     Code  of  Civil  Procedure. 
Stealing  will.    Punishment  for,  §  6859  R.  S. 
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Btenographers.    Probate  judge  to  appoint  in  certain 

cities,  ?  476  R.  S. 
Stock.     How  sold  by  executor,  etc.,  ?  6080. 
May  be  paid  over  in  kjnd,  when,  §  6189. 
Of  life  estates  and  remainders  in  shares  of,  p.  164, 
§  5907. 
Suit.    See  Action,  Limitation  op  Actions. 
Summons.    Service  and  return  of  in  action  for  sale  of 
land  by  executor,  etc.,  i  6143. 
waiver  of  service,  §  0143. 
guardian  ad  litem  can  not  waive,  8  6144. 
Service  by  publication,  'i  5048.      Code  of  Civil  Pro- 

ceaure. 
Manner  of  service  and  return  generally,  i  5042  Id> 
how  served  on  corporations,  'i  5044  Id* 
on  infants,  §  5047  Id. 
Who  may  serve,  §  5041  Id. 
What  equivalent  to  service,  §  5043  Id. 
When  returnable,  g  5039  Id. 
Superintendent.    See  Asylum. 

Superior  court.     Jurisdiction  of,  to  compel  filing  of 
account,  or  delivery  of  property  to  suc- 
cessor in  action  on  assignee's  or  trustee's 
bond,  §  6341  n. 
to  compel    foreign    executor,  etc.,  to  account, 

i  6131. 
in  action  on  administration  bond,  i  6215. 
in  proceedings  by  creditors  against  heirs,  etc., 

after  settlement,  etc.,  §  6217. 
in  proceedings  to  condemn  unfinished  road  bed 
of  railroad,  §  6447. 

Support.    Lease  of  ward's  land  for,  ?  6296,  6309. 
Sale  of  ward's  land  for,  §  6280,  6306. 

Sureties.    See  also  Administkation  op  Estates,  Guar- 
dian, ETC. 
Administration  of  estates: 
May  require  executor,  etc.,  wasting  estate  to. give 
indemnifying  bond,  §  62U8. 
foreign  executor,  §  6132. 
to  render  an  account,  §  6208. 
Executors,  etc.,  of,  may  require  creditors  to  sue, 
i  5833,  4.    Code  of  Civil  Procedure. 
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Snretiei — CorUinuea. 

Of  legatee  requiring  legacy   to  be  paid  within 

four  years,  ?  01^:8. 
On  appeal  of  executor's,  etc  ,  claim  against  estate, 

g  6101. 
On  notes  at  administration  sale.  §  6082. 
Parties  in  action  to  enforce  distiibution,  ?  6201. 
on  administration  bond,  i  ()2t9. 
what  defense  may  make,  ^  6i01,  6213. 
Payment  of  claim  of,  of  deceased  insolvent  debtor, 

i  6227. 
Qualifications  of,  of  executors,  etc.,  p.  177,  ?  59C9. 
Eelease  of,  of  executors,  etc.,  ?  6190,  6204. 
death  of  surety  operates  as  i  6204. 
notice  to  executor,  etc.,  required,  §  6204. 
not  released   until  executor,  etc.,  gives  bond, 

§6204. 
extent  of  liability  of,  ?  6204. 
costs  paid  by  surety  unless,  i  6204. 
When  insufficient,  new  bond  may  be  required, 
?  6205. 
Appeal  bond,  §  6408. 
Amgnmentfor  creditors: 
May  require  assignee  or  trustee  to  give  new  bond, 
i  6339. 
discharged  from  liability  on  new  bond  given, 
§  6339. 
Jointly  liable  with  assignor,  may  present  and 
prove  claim  against  estate,  §  6354. 
Guardians f  etc.: 
Exceptions  to,  sufficiency  of,  §  6261. 
Additional  may  be  required,  §  6261. 
Release  of,  how  obtained,  g  6273. 
notice  of  application,  §  6273. 
extent  of  liability,  §  €273. 
Liability  of,  of  married  woman,  §  6.303. 
Survey.  Of  ward's  land  into  town  lots  ordered,  w^hen, 

§  6283. 
Surveyor.    To   attend  viewers  in  state  and  county 

road  appeals,  §  4692. 
Surplus  proceeds.    Of  sale  of  real  estate  by  executor, 
etc.,  considered  and  disposed  of   as  real 
estate,  g  6171. 
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Disposition  of,  of  estate  of  non  resident  decedent 
in  business  here,  §  6  13. 
Surviving  executor.    Powers  of,  <J  59.^0,  6022. 
SurviYing  partner.     Rights  and  duties  of,  g  3167  et  seq. 
Surviving  tniBtee.    May  execute  trust,  §  5985. 
Taxes.    Order  of  payment  of  by  executor,  etc.,  ?  6090. 
by  assignee,  §  6355. 
No  exemption  from,  §  5434.    Code  of  Civil  Proced- 
ure. 
When  to  be  listed,  2  2846,  R.  S. 

penalty  on  executor,  etc.,  for  neglect  or  refusal 
to  list  or  pay,  §  2849,  R.  S. 
on  guardian,  \  2848,  R.  8. 
Lien  of  executors,  etc.,  or  guardian  for  services  in 
listing,  etc.,  or  money  advanced  to  pay, 
§2851,  R.  8. 
Tax  title.    Release  of  ward's  by  guardian,  §  6294. 

effect  of  tender  to  release,  ^  6294. 
Tenant.    See  Landlord  and  Tenant. 
For  life,  guilty  of  waste  forfeits  estate,  ?  4177. 
In  dower,  guilty  of  waste  forfeits  dower,  §  4191. 
Term.    Of  office  of  probate  judge,  p.  1. 
Terms  of  probate  oonrt.    For  civil  business,  i  5365. 
Code  of  Civil  Procedure, 
criminal  business,  §  6468. 
Terms  of  sale.    Of   personal  property  of   decedent, 
§  6076. 
of  insolvent  debtor,  §  6350. 
Of  real  estate  of  decedent,  §  6160,  6161. 
of  ward,  §  6286. 
of  insolvent  debtor,  §  6350. 
Testament.    See  Will. 
Forging,  altering  or  counterfeiting,  how  punished, 

§  7091  R.  S. 
Stealing,  destroying  or  secreting,  how  punished, 
g  6859  R.  S. 
allegation  of  property  .or  value  unnecessary,  §  7224 
R.  S. 
Testamentary  guardian.  Appointment  of  by  father,?  6266. 
when  mother  may  appoint,  §  6266. 
Bond  of,  §  6268. 
when  not  required,  2  6268. 
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Teitamentary  guardian—  Cordinued. 
Entitled  to  preference,  §  6267. 
Who  can  not  be,  §  6256. 
Testamentary  trustee.    See  Trustee,  §  5981-5990. 
Testimony.    See  Evidence. 
Of  witnesses  to  will,  §  5926. 

to  be  reduced  to  writing  and  filed  in  court,  §  5926. 
Depositions  on  trial  in  probate  court,  §  6404. 
Time.    Of  administrators,  etc.,  to  publish  notice  of 
appointment,  §6088. 
file  inventory,  g  5996,  6006,  6047. 
collect  assets,  §  6062-6. 
file  accounts,  §  5996,  6006,  6175,  6175o. 
make  sales  of  personal  property,  ?  6076. 
real  estate,  ^6159. 
assignee  or  trustee  to  file  assignment  and  give 
bond,  §  6335. 
publish  notice  of  appointment,  ?  6346. 
file  inventory,  §  6347. 
file  report  of  claims,  g  6352. 
file  schedule  of  debts,  §  6347. 
file  accounts,  ?6H56. 
make  sales,  §6350. 
report  payment  of  dividends,  §  6356. 
creditors  to  present  claims  against  insolvent  es- 
tate, §  6352. 
of  decedent,  g  6226,  G239. 

to  bring  actions.    See  Limitation  of  Actions. 
election  of  probate  judge,  p.  419. 
filing  appeal  bond,  \  6408. 
guardian  to  file  inventory,  §  6269. 

file  accounts,  §  6269. 
trustee  of  non-resident  idiot,  etc.,  to  file  accounts, 
i  6328. 
Time  of  commencing  actions.  See  Limitation  of  Actions. 
Title.    Of  bona  fide  purchaser  to  land  not  defeated  by 
production  of  will,  when,  §  5967. 
to  land  fraudulently  conveyed,  protected  when, 
g  6139. 
Of  heirs,  etc.,  in  lands  set-off  to  widow  may  be  sold, 

§6148. 
Questions  as  to  on  assignee's  sale,  how  adjusted, 
i  6351, 
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Abstract  of,  to  be  furnised  by  applicant  for  appoint- 
ment as  guardian,  when,  §  0259. 
Kelease  of  ward's  tax,  by  guardian,  §  6294. 
Tobacoo.    See  Inspector. 

Probate  court  to  grant  license  to  warehouseman 
i  4334. 
fees  for  issuing,  §  4^37. 
to  require  bond  of  warehouseman,  ^  4336. 
bond  to  be  filed  in  probate  court,  §  4336. 
Toll  road.    Voted  to  be  purchased  by  county,  duty  of 
probate  judge  as  to  appointment  of  ap- 
praisers, 'i  3499,  R.  S. 
TombstoneB.    Court  may  allow  for,  §  6186. 

executor,  etc  ,  not  bound  to  procure,  §  6185. 
Town  lots.    Land  of  ward  may  be  ordered  laid  out  in^ 

when,  §  6283. 
Township,  ditch  appeal.    ?  4533,  ei  seq.    See  Appeal. 
Township,  road  appeal.    §  4097  et  seq.    See  Appeal. 
Transcript.    On  appeal  generally,  when  to  be  filed, 
i  6409. 
in  appropriation  case,  §  2257. 
ditch  case,  county,  who  to  furnish,  §  4463. 
to  be  sent  to  auditor,  §  4470. 
township,to  be  sent  to  township  clerk,  ?  4542. 
drift,  removal  of,  4576. 
road  cases,  ?  4690. 
In  proceedings  to  enforce  order  of   distribution, 
§6199. 
when  probate  judge  interested  in  cause,  ?  535. 
Treasurer.    Personal  property  escheated  to  State  paid 

to,  ?  4163. 
Treasury.   Examiner  or  accountant  appointed  by  pro- 
bate judge,  when,  §1129. 
duties  and  certificate  of,  §  1129. 
duty  of  probate  judge  on  return  of  certificate, 

§1129. 
fees  of  examiner,  §  1129. 
appointed  by  State  Auditor,  when,  §  lli:9. 
duties,  fees,  etc.,  f  1129. 
Trial.    Appropriation  of  property  by  municipal  cor- 
porations, §  2240. 
by  private  corporations,  §  6429. 
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Trial — Continued. 
Complaint  against  municipal  officer,  J  1735. 

against  county  auditor,  ?  1031. 
Ditch  appeal,  county,  §  4468. 

township,  g  4537. 
Drift  appeal,  §  4580. 
Election  of  probate  judge,  contest  of,  §  3000. 

of  justice  of  the  peace,  §  675. 
Levee  improvement  case,  §  4002. 
Road  apeals,  §  4703. 
TruBt.    When  mortgaged  premises  held  by  executor, 

etc.,  in,  i  6u71. 
Trustees. 

Testamentary: 
Appointment,  2  5981. 
Bond,  i  5981. 
when  not  required,  i  5981. 
when  required  notwithstanding  provisions  of 

will,  ^5981. 
when  new  bond  required,  ?  5981. 
as  to  trusts  heretofore  created,  §  5982. 
removal  on  failure  to  give,  §  bdHS. 
separate  or  joint  may  be  taken.  ?  5984. 
Death,  removal  or  incapacity,  effect,  §  5985,  5986. 
Foreign  court   appointing,  to    give  bond,  etc., 

§  5989. 
Foreign  will  creating,  to  execute  trust,  §  5988. 
trustee  to  give  bond,  ?  5988. 
when  bond  not  required, }  5988. 
when  probate  court  may  appoint,  §  5990. 
to  give  bond,  §  5990. 
Surviving  trustee  may  execute  trust,  g  5985. 
Of  non-residents: 
Appointment,  p  328. 
Bond,  p.  328. 
Compensation,  p.  328. 
Duties,  p.  328. 

Effect  of  payment  to,  p.  328. 
Removal,  p.  328. 
Cf  non-resident  minor,  idiot,  etc.: 
Account  to  render,  when,  J  6328. 
to  probate  court  of  county,  etc.,  ?  6328. 
unless  will  provides  otherwise,  g  6328. 
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when  and  how  opened  up,  §  6332. 
Appointment,  §  6  >20. 

excludes  jurisdiction  of  another  court,  i  G320. 
Bond,  §  6:^22. 

Citations  and  notices  to,  §  0329. 
Compensation,  g  6333. 

Death,  executor,  etc.,  to  render  account,  §  6330. 
Duties,  etc.,  §  6322. 
may  lease  or  sell  real  estate,  i  0323. 
may  loan  money  of  ward,  i  G327. 
How  long  to  hold  office,  i  6324. . 
How  foreign  guardian,  administrator,  etc.,  may 

collect  money  from,  §  6326. 
Probate  court  to  determine  as  to  execution  of 
trust,  §  6330. 
appeal  from  determination  of  probate  court, 

i  6331. 
force  and  effect  of  determination,  ?  6332. 
Resignation  or  removal,  2  633*. 
When  and  to  whom  trustee  to  pay  over  money, 
§  6325. 
proof  of  authority  of  guardian,  etc  ,  to  receive 
money,  §  6325. 
and  sufficiency  of  security,  ?  6325. 
Trustee    of    insolvent   debtor.    See  AssiGxafENT  for 

Creditors. 
Turnpike.    Condemnation  of  propeity  for,  J  47G1. 
Two-mile  assessment  pike.    Appeal  to  probate  court 
from  assessment  of  damages  for  construc- 
tion, etc. ,  ?  4834. 
Appointment  of    appraisers  of  material  for  con- 
struction, by  probate  judge,  §  4854. 
duties  of  appraisers,  §  4865. 
affirmance  of  award,  |  4856. 
appeal  to  common  pleas,  §  4857. 
when  pike  is  in  more  than  one  county,  f  4S58. 
appeal  in  such  case,  ?  4859. 
Unclaimed  bank  deposits.     Annual  report  to  be  made 

to  probate  judge  of,  p.  414.    See  Bank. 
TTnclaimed  costs.    Clerk  of  common  pleas  and  probate 
judge  to  make  list  of,  when,  p.  412. 
probate  judge  to  post  list  in  office,  p.  412^ 
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how  disposed  of,  p.  412. 
Vsfllsimtd  BSBsj.    Belonging  to  heirs,  legatees,  etc., 
how  invested,!  6191. 
how  obtained,  ^  6192. 
VBdsrtakiaf .    See  Bond. 

Vaitsd  StmtM.    Debts  against  estate  of  decedent  en- 
titled to  preference  under  laws  of,  i  6090. 
Guardian  may  invest  in  bonds  of,  {  6269. 
Vmkmowm   htirt,   devisees,   ete.    How    service   made 

upon,  ^  5053.    Code  of  Civil  Procedure. 
Vakaowa  peisoa.    Disposition  of  property  found  on 
deceased,  ^  1227. 
rights  of  administrator,  etc.,  {  1228. 
Yagrmni  ehildzea.    May  be  sent  to  asylum  or  home, 

13140a. 
Teaire.    In  appropriation  proceedings  by  municipal 
corporation,  $  2238. 
by  private  corporation,  i  6121. 
criminal  procedure,  i  6466. 
ditch  appeal,  county,  }  4465. 

township,  i  4o37. 
drift  appeal.  }  4577. 
road  appeals,  }  4700. 
Yeaao.    Of  action  against  executors,  guardians,  etc., 

i  503 1 .    Code  of  Civil  Procedure. 
Yerdiot    In  appropriation  proceedings  by  municipal 
corporation,  I  2245. 
by  private  corporation,  $  6432. 
contest  of  election  of  justice,  §  575. 
ditch  appeal,  county,  §  4469. 

township,  8  4.'39. 
drift,  removal  of,  g  4580. 
levee  improvement  case,  i  4602. 
road  appeals,  §  4703. 
View  by  jury.  Of  premises  in  appropriations  by  muni- 
cipaUties,  §2212. 
by  private  corporations,  |  t)42S,  9. 
ditch  appeal,  county,  §  4468. 

township  Ho38. 
drift  appeal,  §  4580. 
levee  improvement  case,  §  4602. 
road  appeals,  |  4703. 
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Viewer!.    In  levee  improvement  case,  i  4590. 
road  appeals,  ?  4t)91. 
order  to  viewers,  §  4692. 
report  of,  §  4693. 

when  adverse  to  establishment,  etc.,  ?  4694. 
review,  when  ordered,  §  4694. 
report  of,  ?  4694. 
when  adverse,  etc.,  ?  4694. 
Yillages.    Appropriation  of  property  by,  ?  2232,  3. 
Youohers.    To  be  taken  by  executor,  etc.,  for  all  debts, 
and  legacies  paid  and  filed  with  account, 
§  6183 
what  items  allowed  without,  §  6184. 
orders  of  court  as  to  desperate  claims  sufficient, 

i  G077. 
of  investment  of  money,  etc.,  belonging  to  heirs 
unclaimed,  §  6191. 
Guardian's  account  of  expenditures  verified  by, 
?  62()9. 
signed  by  lunatic,  etc.,  and  allowed  as  credit  to 
guardian,  void,  §  0304. 
Probate  judge  or  clerk  can  not  make  record  of,  un- 
less, etc.,  §  634. 
Wage&.    Of  laborers  a  preferred  claim  against  estate 
of  decedent,  §  6090. 
of  insolvent  debtor,  §  6355. 
Warehouse.    Probate  court  to  qualify  appointee  of, 
to  act  as  inspector  and  weight r  of  tobacco 
at,  §  43H4. 
and  grant  license  to  proprietor  of.  §  4334. 
to  require  bond  of  proprietor,  §  4336. 
>  bond  to  be  filed  in  probate  court,  §  4336. 

Warrant.      For   arrest   of   girl    leading   vicious    or 
criminal  life,  §  7(i9,  774. 
to  convey  to  Girls'  Industrial  Home,  ?  770. 
^  arrest  of  insane  person,  ^  703. 

to  convey  to  asylum,  §  705. 
remove  patient  from  asylum,  §  709. 
)  of  judgment- debtor  in  proceedings  in  aid  of 

,  execution,  §  5474.      Code  of  Civil  Proce- 

1  dure. 

*  Waste     Executor  or  administrator  guilty  of,  required 

to  indei}(inif y  sureties,  J  6208. 
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foreign  executor,  etc ,  to  secure  distributees 
and  indemnify  sureties,  i  6132. 
when  liable  for  to  creditors  of  estate,  i  6107. 
measure  of  liability,  §6107. 
Tenant  for  life,  guilty  of,  forfeits  estate.  J  4177. 
liable  in  damages  to  remainderman, etc.,  §4177. 
tenant  in  dower  forfeits  dower,  etc.,  §  4194. 
liable  to  remainderman,  §4194. 
Wearing  apparel.     Widow  entitled  to,  when,  ?  6038,  9. 
Widow.    Allowance  for  year's  support,  §  6040. 
money  to  be  set  off  if  necessary,  g  (5041. 
appraisers  to  certify  amount  §  6041. 
to  be  stated  in  separate  schedule,  §  6042. 
how  probate  court    may  increase  or  diminish, 

i  6043. 
preferred  claim  against  estate,  ?  6090. 
bond  to  pay  may  be  given  to  prevent  sale  of  land, 
§  6146. 
Appraisement  notice  of  to  be  served  on,  i  6032. 

entitled  to  be  present  at  making,  i  6034. 
Concealing  assets,  etc.,  rights  against  persons,  §  60o3. 
Contribution 'to  pay  claims  against  estate,  {  6218 

€t  seq. 
Damages  for  death  by  wrongful  act,  i  6135. 
Descent  of  property  to.  ^  4158  et  seq.     See  Descent 

AND  Distribution. 
Distribution  by  executor,  etc.,  may  enforce,  §  6195. 
Dower  of,  §  41tt8.    See  Dower. 
appraisers  to  set  off  in  action  for  sale  of  land, 
{J  6155. 

specially  assigned  a  charge  on  land,  §  6164.  t 

adjusted  on  petition  for  sale  of  equitable  interest    ^ 

in  land,  §  6166. 
action  for,  §  5703.   Code  of  Civil  Procedure, 
assignment  of,  by  heir,  ^  5707  Id, 
by  commissioners,  §  5712  et  aeq.^  Id, 
Election,  to  take  under  will  or  dower,  §  5963.  I 

citation  to  issue  for,  g  5963. 
must  be  made  in  one  year,  ^  5C63. 
except  in  case  of  proceedings  to  contest  will, 
'4  5963.  ' 

9an  not  take  both  unless,  etc.,  g  5903^ 
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must  be  made,  how,  ?  5914. 

entered  on  journal,  §  .">964. 
duty  of  court  to  explain  to  her,  her  rights,  ?596l. 
when  unable  to  appear  or  non-resident,  probate 

court  to  issue  commission  to  take,  i  5965. 
failing  to  make  election  to  retain   dower,  etc., 

i  5934. 
taking  under  will  bars  dower,  §  5964. 
does  not  bar  right  to  remain  in  mansion  house 
or  to  year's  support,  §  5964. 
Entitled  to  administer  husband's  estate,  §  6005. 

when  cited  or  notified  for  that  purpose,  |  6005. 
Exemption  from  execution,  §  5430, 5435, 6441.    Code 

of  Civil  Procedure. 
Homestead  assigned  in  action  for  sale  of  land,  J  6155. 
May  sue  on  administration  bond  for  share  of  estate, 

^6211. 
Notice  to  of  probate  of  will,  §  5917. 
of  taking  of  appraisement.  §  6032. 
of  granting  letters  of  administration,  ?  C005. 
Party  in  action  on  administration  bond,  §  6215. 

of  sale  of  land,  §  6142. 
Personal  property  entitled  to  on  distribution,  ?4176. 
included  in  inventory  but  not  appraised,  §  6038, 
6039. 
when  living  with  and  providing  for  minor  child, 
§  0039. 
when  not,  §  6039. 
set  off  by  appraisers  for  year's  support,  §  6040-3. 
may  take  at  appraisement,  2  6074. 
Sale  of  lands  to  pay  debts,  allowance,  etc.,  §  6136. 
party  to  action  for,  ?  6142. 
dower,  §  6ir.5,  6166. 
Widow  and  ohildreii»    Allowance  for  year's  support, 
i  6040-3.    See  Widow. 
Damages  for  death  by  wrongful  act,  §  6135. 
Descent  of  property  to,  ?  4158  et  seq.    Descent  and 

Distribution. 
Homestead  assigned  in  action  for  sale  of  land, 

§6155. 
Personal  property  of  decedent,  entitled  to,  g  6038, 9. 
Widower.    Dower  of,  §  4188.    See  Dower.  Widow,    • 
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Wiiii.    See  Husband  and  Wife. 
Contingent  dower  of,  of  insolvent-debtor,  ?  6350.  See 

of  idiot,  etc  ,  \  6306. 
Damages  for  death  by  wrongful  act,  §  6135. 
Descent  of  property  to,  §  4lSs  et  seq.      See  Descent 

AND  Distribution. 
Of  idiot,  etc.,  may  be  his  guardian,  §  6303. 

WiUi.    Acknowledgment  of,  2  5916. 
Admission  to  probate,  g  5929. 

can  not  pass  real  orpftrsonal  estate  without,  §  5912. 
Advancement  taken  into  account,  when,  §  5902. 
After  acquired  property  passes,  §  5969. 
Aliens,  effect  of,  §  5910. 
Alterations,  p.  154,  i  5953  n. 
conveyance,  etc.,  altering,  etc.,  when  not  a  revo- 
cation, 8695(3. 
when  provisions  inconsistent,  with  terms    of 
will,  i  5957. 
how  punished,  ?  7091  R.  S. 
Appeal  from  refusal  to  probate,  ?  5034. 
not  of  foreign  will,  ?  5934  n. 
how  perfected  and  proceedings  in  common  pleas, 
'i  5933. 
in  proceedings  to  supply  destroyed  record  of  will, 
§  5952. 
Appointment,  power  of,  p.  161,  ?  5967  n. 
Assets  marshaled  in  conformity  with,  §  G152. 
Attestation  of,  p.  138,  §  5916  ri. 

witnesses  must  be  competent,  p.  .139. 
Bequest  defined,  §  5913  n. 

Bond  directed  notto  be  given  by,  ?  5993, 5981, 6268. 
may  be  required  notwithstanding,  §  5996,  5981, 
6268, 
Certified  copy  of.  evidence,  §  5931. 
when  record  of  will  destroyed,  ?  5949,  5951. 
of  foreign  will  admitted  to  record  here,  §  593/, 
5939. 
Charge  on  property  not  a  revocation,  ?  5955 
devisee  takes  subject  to,  §  5955. 
how  paid,  p.  164,  §  5967  n. 
,  Charitable  bequest  void  unless,  etc.,  2  5915. 
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Child  absent,  reported  dead  or  born  after  will  made 
V  to  have  portion  of  estate,?  5961,  5976. 

contribution  for  and  by,  ?  5961,  5976. 

advancements  to  be  taken  into  account,  ?  5932. 
Codicil,  term  will  includes,  §  5913. 

how  made,  §  5916. 

form,  ?  5916  n. 

revocation  of  will  by,  p.  154,  §  5953. 

construction  of,  p.  162,  i  5967. 
Commission  to  take  testimony  of  witness  to,  ?  5928. 
Concealment  of,  i  5921-4. 

liability,  ?  5924. 

punishment,  §  6S59  R.  S. 
Conditions  in,  p.  16?,  i  5967  n. 
Construction  and  operation,  §  5967. 

action  to  obtain,  1 6202. 

after  acquired  property,  §  5969.   • 

charges,  p.  164. 

codicil  and  will,  p.  162. 

conditions,  p.  16.^ 

contribution  when  devised  property  taken  to  pay 
debts,  §  507:^9. 

devise  for  life,  remainder  to  heirs  in  fee,  ?  5968. 

devise  or  bequest  not  to  lapse  by  death  of  devisee, 
etc.,  §  5'.)71. 

discretion  of  executor,  etc.,  p.  1G4. 

election,  p.  164. 

entire  will  construed  as  a  whole,  §  5967  n. 

estate  directed  to  be  sold,  death  of  executor,  etc., 
?  59S0. 

evidence,  p.  163. 

fee  passes  without  word  "heirs,"  ?  5970  n. 

intention  governs,  p.  161,  §  59^>7  n. 

intestacy  never  presumed,  p.  162; 

life  estates,  p.  164,  §  5968. 

limitations,  p.  1(54. 

power  of  appointment,  p.  164. 

prf'Cdtory  words,  p.  1()3. 

purchaser  without  knowledge  of  foreign  will  pro- 
tected, i  5967. 

repugnancy,  p.  162. 

residuary  clause,  p/ 163, 
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term  "will;"  J 6913. 

when  whole  estate  pflfises  by  devise,  i  5970. 

when   real  estate  andevised  to  be  applied  to 

pay  debts  instead  of  personalty,  §  5972. 
words,  construed,  p.  162. 
Contest  of,  §  68o»-^66.    Annotated  Code  of  Civil 
Procedure, 
duty  of  probate  judge  on  notice  of,  i  5936. 
what  papers  to  be  sent  to  common  pleas  and 
what  returned  to  probate  court,  i  5930. 
of  spoliated,  lost  or  destroyed  will,  i  5948. 
of  supplied  record  of  will,  §  5Q52. 
no  contest  of  foreign,  ?  5967. 
powers  of  executors,  etc,  during,  i  6019a. 
uncontested  binding  after  two  years,  i  5933. 
Contribution,  when  devised  or  bequeathed  property 
taken  to  pay  debts,  i  C973-9.    See  Contri- 
bution. 
Copy  of  destroyed  record  of  will,  §  5949.    See  Cer- 
tified Copy,  Supra. 
of  foreign  will  admitted  to  record,  §  5939. 
Deaf,  dumb  and  blind  may  make,  i  5914  n. 
Debts  against  executor  discharged  in  will,  how  con- 
strued, §  6068. 
naming  person  executor  not  to  discharge  debt, 
?6069. 
Definition,  ?  5913. 

Deposited  with  probate  judge,  ?  5917. 
fee  for,  §5917. 
certificate  given  for,  §  5917. 
how  enclosed,  §  5918. 

indorsement  on  wrapper,  §  5918. 
delivered  to  whom  during  life  time  of  testator, 
i  5919. 
after  his  death,  2  5919. 
when  to  bo  opened  and  how,  §  5920. 
notice  thereof,  §  5920. 
Discretion  of  executor,  trustee,  etc.,  p.  164,  170  n. 
Destroyed  may  be  admitted  to  record,  §  5944. 
notice  of  application  for  record,  §  5945. 
testimony,  what  and  how  taken,  §  5946. 
record  of,  §  5047, 


INDSX.  613 

y/^Uls— Continued. 

proceedings,  when  destroyed  after  probate  but 

before  record  of,  ?  5947. 
effect  of  will  so  established,  etc.,  §  5948. 
proceedings,  when    record    of    will    destroyed, 
i  5949. 
original  will  may  again  bo  admitted  to  probate, 

i  5950. 
or  authenticated  copy  of  will  may  be  admitted 

to  record,  §  5951. 
notice  of  record,  etc.,  to  be  published,  J  5952. 
contest  of  supplied  record,  f  5952. 
appeal  in  case  of  contest,  §  5952. 
saving  of  rights  of  persons  under  disabilities, 
i  55)52. 
when  destroyed  by  fire,  riot,  or  civil  commo- 
tion, §  528a. 
probate  judge  to  make  rules  as  to  testimony 

and  appoint  commissioner  to  take,  §  5286. 
costs,  how  paid,  §  528c. 
punishment  for  destruction,  ?  6859  R.  S. 
revocation  by  destruction,  §  5953. 
second,  destroyed,  first  not  revived,  §  59C0. 
Devisee,  effect  of  witness  being,  §  5925. 
when  share  of  saved  to  him,  $  5925. 
contribution  of  heirs  and  devisees  in  such  case, 
i  5925. 
devise  not  to  lapse  by  death  of,  §  5971. 
contribution,  when  devised   property  taken  to 

pay  debts,  2  5973  et  seq. 
effect  of  withholding  will  from  probate  for  three 
years,  g  5943. 
Discovery   of,   revokes   letters   of   administration, 

?  G019. 
Drunkenness,    effect     on    testamentary    capacity, 

8  5914  n. 
Eccentricities  of  character  insufficient  to  invalidate, 

i  5914  n. 
Election,  p.  164. 

Election  of  widow  to  take  under,  §  r>933. 
citation  to  widow,  §  5963. 
how  made,  §  5964. 
when  non-resident  or  unable  to  appear,  §  u965. 
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when  insane  or  imbecile,  ?  59C6. 
Entailed  estates  pass  to  issue  of  first  donee,  i  4200. 
Evidence,  certified  copy  of,  §  5931. 
parol,  not  admitted  to  alter,  etc.,  p.  163. 
when  and  for  what  purposes  admitted,  p.  163. 
Executor.    See  Administration  of  Estates,  etc. 
named  in,  entitled  to  administration,  g  59^5. 
administration    during   minority    of     executor, 

i  6001. 
discharge  of  debt  in,  against  executor,  how  con- 
strued, 'i  60C8. 
naming  person,  executor  not  to  discharge  debt, 

2  6' mo. 

when  estate  directed  to  be  sold  by,  §  5-80. 
surviving  may  sell,  §  5980. 
no  ord<er  required,  ?  0167. 
powers  of  during  contest  of,  i  6010a. 
Filed  in  office  of  probate  judge,  §  5030. 
Foreign  will  made  in  other  States,  how  admitted  to 
record  here,  §  5937. 
made  out  of  the  United  States,  §  5938. 
proceedings  to  admit  to  record,  ^  5939. 
motion  to  admit  continued  for  two  months, 

notice  of  filing  application,  ?  5939. 
admission  and  eflect  of  admission  to  record, 
'i  5940. 
of  will  of  alien,  ?  59  iO. 
powers  of  executors,  etc.,  under,  ?  5941. 
rights  of  purchaser  witliout  knowledge  of,  §  r937. 
not  defeated  by  production  of,  ^  59(37. 
unless  offered  for  record  within  four  years,  etc., 
i  5967. 
saving  of  rights  of  infants,  etc.,  ?  5967. 
no  contest  of  in  this  State,  ^  5967. 
set  aside  where  made,  how    far  invalid  here, 

i  r  967. 
tri\3tees  named  in  to  give  bond,  etc..  §  59S8. 
when  not  required  to  give,  2  5988. 
I)robate  court  mav  appoint,  |  r)990. 
Forging,  how  punished,  'i  7091,  K.  S. 
Form  of,  §  6916  n. 
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of  codicil,  §  501G  n. 
of  notice  of  proDate,  §  5917  n. 
of  waiver  of  notice,  §  5917  n. 
of  examination  of  witnesses  to,  i  592G  n. 
of  nuncupative,  §  5991  n. 
Guardians,  may  be  appointed  by,  ?  6260. 
How  made,  §  5916. 
Infants  can  not  make,  ?  5914  n. 
Insane  persons  can  not  make,  ^  5914,  n. 
Intention  of  testator  governs,  I  5967  n. 
Joint  wills,  p.  135,  §5i)14  n. 
Legatee,  effect  of  witness  being,  §  5925. 

effect  of  death,  g  5971. 
Letters  testamentary,  etc  ?to  issue,  when,  §  5995. 

to  foreign  executor,  2  5941. 
Life  estates  in,  p.  1G4. 
Limitations  in,  p.  164. 

Lost,  admitted  to  probate,  how,  §  5944-5948.    See 
Destroyed,  etc  ,  Supra. 
lost  record  of,  how  restored,  ?  528a,  b. 
Marriai^e  of  woman  does  not  revoke,  g  5958. 

married  woman  may  make,  §  5914  n. 
Monomania,  effect  of,  to'  make,  §  5914  n. 
Neglect  to  probate  in  three  years,  forfeits  devise, 

when,  §  5943. 
New  record  of,  how  made,  when  destroyed,  ?  5949- 

5952. 
Notice  of  probate,  §  5917. 
of  application  to  admit  foreign  will  to  record, 
§  5i'39 
to  admit  lost  or  destroyed,  etc,  wll  to  record, 
?  5915. 
of  new  record  when  record  of  will  destroyed,  §  5952. 
of  appeal  on  refusal  to  probate,  §  5934. 
Nuncupative,  how  made  and  proved,  ?  5991. 
form,  §  5991  n. 
must  be  admitted  to  probate  within  six  months, 

§5992.  • 

expenses  and  fees,  ?  5993. 
how  expenses  reimbursed,  ?  5993. 
Opened,  when  deposited  with  probate  judge,  how, 
§5920. 
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Operation,  etc.,  ?  5967-5980. 
Precatory  words,  p.  163. 

Precedents  of  little  aid  in  construction,  p.  182. 
Probate  of,  ?  5931. 

void  without,  i  5942. 
Production,  who  may  enforce,  §  5921. 
citation,  warrant  or  attachment  may  issue,  ^  5921. 
into  what  counties  proce88  may  issue,  §  5t»22. 
liability  of  oliicer  serving  process,  §  5923. 
of  person  refusing  to  produce,  §  5924. 
Proved  in  probata  court,  ?  524. 
in  commtin  pleas,  when,  'i  524. 
by  examination  of  witnesses,  §  5926. 
when  witnesses  iHiknown,  incompetent,  etc., 
g  51)27. 
when  court  may  issue  commission  to  take 
their  testimony,  §  5928. 
Purchasers  without  knowledge  of  foreign,  protect- 
ed, §  51H)7. 
Record  of,  g  5930. 
in  each  county  where  real  estate  is,  §  5932. 

destroyed  how  supplied,  §  5949-5952.  See 

Destroyed,  Etc.",  Supra. 
foreign,  how  admitted  to.  ^  5937-5940. 
Refusal  to  admit  to  probate,  appeal  from,  §  5934, 5. 
Repugnancy,  rules  as  to,  p.  102. 
Residuary  clause,  p.  163. 
Restoration  of  record  of,  §  5L'8a,  59^9-5952. 
Revivor,  destruction  of  second  will  not  to  operate 

as,  of  first,  2  5960. 
Revocation  how  effected,  ?  5953. 
alterations.  §  59^3  n. 
birth  of  child,  §5959. 
bond  to  convey  property,  etc.,  not,  §  5954. 
cancelling,  §  5953. 
charge  on  property  not,  §  5955. 
convevance  altering,  but  not   divesting  estate, 
'§  51'56. 
when    provisions  inconsistent  with  terms  of 
will,  §  5957. 
implied,  when,  g  5953. 
intention,  necessary,  §  5953. 
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marriagH  of  woman  docs  not  revoke,  §  5958. 

new  will  or  codicil,  §  595  i. 

of  subsequent,  not  to  revive  former,  unless,  etc., 

'i  5  60. 
presumption  of,  ?  59r>3  n. 
tearing,  §  5953. 
Sale  of  personal  prop?rty,  may  require  none  be 
made.  §  0074. 
court  may  onler  notwithstanding,  §  G074. 
of  real  proj)erty  directed  by,  ^  59  (K 
•  powers  of  executors  under,  §  5i)80. 
no  order  required  §  Ol'J?. 
Secreting,  how  punished,  §()S.'0  R.  S. 
Senile  dementia  disqualifies,  §  '914  n. 
Set  aside,  where  made,  how  far,  inv«nlid  here,  §  5967. 
Signed,  how  and  where,  p.  li^8,  §5  16. 
Spoliated,   how  admitted  to  probate,  etc.,  §  5944- 

5948.     See  Destroyed,  etc  ,  Supra. 
Stealing,  how  punished,  ^C8o9  R.  S. 
allegation  of   property  or  value  not  necessary, 
'  §  7-24  R.  S. 
Surviving  executor's  powers  under,  ?  5980. 
Testimony  of  witnesses  to  will,  ^  5926-5Jk:0,  594G. 
to   be   reduced  to   writing,  filed  and  recorded, 
§  5920,  5.>:^0,  5946 
Trustees  appointed  by  to  give  bond,  §  5981. 
w4ien  not  required  to  give  bond,  §  r;9Sl.    See 
Trusteks. 
UncontQsted  probate  binding  after  two  years,  §  5933. 
Undue  influence,  §  5914  n. 

Verbal,  how  made,  proved,  and  when  to  be  pro- 
bated , §  5991 ,  5992.  See  N uncupative,  Supra. 
I  What  instruments  held  to  be  a  will,  p.  l::9,  §  5916  n. 

f  what  not,  p>  1 39. 

Who  may  make,  g  5914. 
Witnesses  to,  how  many  required,  J  5916. 
must  be  competent,  §  5916. 
eiTect  of,  being  devisees  or  legatees,  §  5925. 
examined  in  open  court,  ?  5926. 
testimony  reduced  to  writing  and  filed,  ?  5926. 
and  recorded,  §  5930. 


I 
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when  unknown,  incompetent  or  testimony  can 

not  be  had,  how  will  proved,  §  5927. 
when  court  may  issue  commission  to  take  their 
testimony,  2  5927. 
of  will  lost,  spoliated  or  destroyed,  i  5946. 
examination  of,  i  5946. 
testimony  reduced  to  writing  and  filed  in  court, 

85946. 
when  residing  out  of  jurisdiction,  infirm  or  un- 
able to  attend  court.  S*  5946. 
Witneu.    Certificate  of  medical  in  inquest  of  lunacy, 
{704. 
Fees  of  in  Probate  Court,  ?  6405. 
In  contest  of  election  of  justice,  §  574. 
To  execution  of  will.  §  5916.    See  Will. 
lost,  spoliated  or  destroyed,  §  5946. 
examination  of,  {  5926,  5946. 
when  court  may  issue  commission  to  take  testi- 
mony of,  i  5928. 
To  consent  of  guardian  or  parent  to  marriage  of 
ward,  i  6:]90. 
Woman.    See  Marriage,  Widow. 
Words.    See  Definition. 
Construction  of  in  will,  p.  1C2,  J  59G7n. 
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